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PREFACE. 


The  object  of  this  volume  has  been  to  present 
the  law  upon  a  broad  and  difficult  sabject  in  a 
clear  and  concise  form;  and,  at  the  same  time,  to 
bring  it  so  conveniently  to  hand  that  it  will  meet 
the  urgent  and  immediate  wants  of  the  bu£f7  prac- 
titioner. It  is  intended  neither  as  a  text-book  nor 
a  digest,  but  rather  as  a  series  of  compact  state- 
ments  of  the  law,  substantiated  by  very  numerous 
citations  of  the  important  English  and  American 
decisions  relating  thereto.  It  is  hoped,  by  the  aid 
of  it,  that  cases  deciding  the  various  questions  that 
are  constantly  arising  can  be  found  at  once.  If 
these  efforts  meet  with  success  and  professional 
favor,  it  will  be  a  source  of  pleasure  to  have,  in 
any  degree,  lightened  the  labors  of  a  hard-working 
and  painstaking  profession. 

JAMES  H.  FLINT. 
Boston,  Dec,  7, 1889. 
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TRUSTS  AND  TRUSTEES. 


CHAPTER  I. 

NATURE   OF   TRUSTS. 

1.  Origin  and  definition. 

2.  Parties,  trust  property, 

3.  Classification  of  trusts. 

§    4.     Classification,  continued. 
5.    Classification,  continued. 


$  1.  Origrin  and  definitiozL  — Prior  to  the  Statute 
of  Uses  passed  in  27  Henry  VIII,  the  terms  "  use  " 
and  "  trust "  were  used  without  any  accurate  dis- 
tinction between  them.^  In  many  cases  the  whole 
effect  of  that  statute  was  to  change,  not  the  estate, 
but  the  trustee;'  and  uses,  still  distinct  from  the 
legal  estate,  were  revived  and  perpetuated  under 
the  name  of  trusts; '  so  it  is  said  a  trust  is  a  use 
not  executed  by  the  operation  of  this  statute.*  A 
trust  is  variously  defined,  as  "  a  confidence  reposed 
in  some  other,  not  issuing  out  of  the  land,  but  as  a 
I  thing  collateral,  annexed  in  privity  to  the  estate  of 
the  land,  and  to  the  person  touching  the  land,  for 
which  the  cestui  que  trust  has  no  remedy  but  by 
subpoena  in  chancery;"*  **an  equitable  right  'to 
FuBct  ov  Trusts^I 
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take  the  rents  and  profits  of  lands,  whereof  the 
legal  estate  is  vested  in  some  other  person; "  *  "  the 
right,  enforceable  solely  in  equity,  to  the  beneficial 
enjoyment  of  property  of  which  the  legal  title  is  in 
another;"^  "a  trust  means  an  obligation  under 
which  a  person,  in  whom  property  is  vested,  is 
bound  to  deal  with,  or  to  supervise  the  dealing 
with,  the  beneficial  interest  in  that  property  in  a 
particular  manner  and  for  a  particular  purpose, 
either  wholly  in  favor  of  another  or  others,  or  par- 
tially in  favor  of  another  or  others,  conjointly  with 
himself."*  Trusts  are  unlike  contracts,  and  the 
former  can  be  enforced  when  the  latter  cannot.* 

^  Bow.  Diet.  tit.  Trusts. 

'  Hopkins  y.  Hopkins,  1  Atk.  501. 

»  Vander  Volgen  v.  Yates,  3  Barb.  Ch.  243;  Ashhurst 
v.  Given,  6  Watts  &  S.  327;  Johnson  v.  Fleet,  14  Wend, 
180;  1  Spence  Eq.  Jur.  466. 

*  (rreenl.  Cruise,  351;  1  Spence  Eq.  Jur.  494;  Cushing 
V.  Blake,  30  N.  J.  Eq.  698. 

*  Co.  Litt.  272  b;    Lewin  on  Trusts,    13;  Perry  on 
.Trusts,  §  13. 

«  1  Greenl.  Cruise,  351,  352.     See  Blackst.  Com.  336; 
Story's  Eq.  Jur.  §  964;  Pooley  v.  Bu.dd,  14  Beav.  34;  7 
>Enor.  L.  &  Eq.  229;  Talbott  v.  Todd,  5  Dana,  199;  Sturges 
■^.  Knapp,  31  Vt.  1. 

^  Bispham's  Equity,  68. 

'  Underh.  on  Trusts,  1. 

*  Crawford's  App.  61  Pa.  St.  52;  100  Am.  Dec.  609. 

$  2.  Parties  to  a  trust,  and  trust  property. 
The  settlor  is  the  person  who,  either  actually  or 
hj  construction  of  law,  creates  the  trust.*  The 
tmstee  is  the  person  upon  whom  the  obligation 
rests,  and  in  whom  the  legal  title  is  vested^  either 
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hj  declaration  of  the  settlor,  or  by  construction  of 
law."  The  cestui  qtie  tnutt  is  the  person  in  whom 
the  equitable  and  beneticial  title  to  the  trust  pro])- 
erty  is  vested,  and  for  whom  the  trustee  is  to  deal 
with  the  beneficial  interest  in  the  trust  property.' 
The  trust  pr(»perty  is  the  pi-operty,  either  real  or 
personal,  which  is  the  subject  of  the  trust/ 

*  Underh.  on  Tnuts,  3. 
'  Underh.  on  Trusts,  3. 

*  Underh.  on  Tnit>t8,  3. 

*  Underh.  on  Trusts,  4;  Pdrry  on  Trusts,  §  16. 

i  8.  ClaMiflcation  of  trusts. — ^Trusts  are  first 
divided  into  simple,  or  passive,  and  special,  or  active, 
trusts.  A  simple  trust  is  one  where  property  is 
vested  in  one  person  upon  trust  for  anotlier;  the 
nature  of  the  trust  not  being  expressed,  the  law 
le^^ulates  it,  and  the  cestui  que  trutft,  having  the 
right  of  possession  and  of  disposition  of  the  property, 
niay  at  any  time  call  upon  the  trustee  to  make  the 
necessary  conveyances.*  A  special  trust  is  one 
where  the  trustee  is  not  a  mere  depository,  but  is 
actually  to  execute  some  particular  purpose  which 
the  settlor  points  out,  and  which  renders  it  neces- 
sary that  the  legal  title  should  remain  in  the  trustee.* 
Special  trusts  have  been  divided  into  ministerial 
and  discretionary  trusts.  If  a  trustee  is  only  re- 
quired to  do  some  act  which  requires  no  exercise  of 
judgment  or  discretion,  the  trust  is  a  mini-iterial 
one,  while  if  a  degree  of  discretion  and  judgment  ia 
required,  the  trust  is  a  discretionary  one.'  There 
is  a  mixed  trust  and  power,  in  which  the  settlor 
outlines  the  nature  of  the  trust,  leaving  the  details 
to  the  management  of  the  trustee,  and  the  power 
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thus  given  is  imperatiye.'  Unlike  the  last  men- 
tioned trust  is  a  trust  to  which  a  power  is  annexed; 
for  in  this  case  the  trust  is  complete,  and  the  exer- 
cise of  the  power  is  optional  with  the  trustee.* 

^  Lewin  on  Trusts,  IS;  Perry  on  Trusts,  $  18;  Underh. 
on  Trusts,  7. 

>  Lewin  on  Trusts,  18;  Perrv  on  Trusts,  $  19;  4  Kent 
Com.  304,  305;  Cole  v.  Wade,  16  Ves.  27;  Att'y-Gen.  v. 
Scott,  1  Ves.  413;  Hibhard  v.  Lamb,  Amb.  309;  Gower 
V.  Main  waring,  2  Ves.  89;  Steere  v.  Ste.re,  5  Johns.  Ch. 
1;  9  Am.  Dec.  256. 

*  Lewin  on  Trusts,  19;  Perry  on  Trusts,  $  20. 

$  4.  Classification  of  trusts,  continued. — Trusts 
are  divided  in  reference  to  the  object  in  view,  into 
lawful  and  unlawful.  If  for  an  hoaest  purpose, 
they  are  lawful,  but  if  contrary  to  statute  or  publ.c 
policy,  or  for  purposes  of  vice  or  fraud,  they  are  un- 
lawful.* Trusts  are  either  private  or  public.  Pri- 
vate trusts  vest  the  beneficial  interest  in  individ- 
uals or  families,  and  they  are  limited  in  duration, 
wbile  public  trusts  are  for  the  benefit  of  the  pub- 
lic at  large  or  some  particular  portion  of  it,  and 
consequently  are  of  a  more  permanent  and  indef- 
inite character.'  Charitable  trusts,  devoted  to 
charitable  objects,  may  be  regarded  as  synonymous 
with  public  trusts,'  and  Vnch  are  unlimited  in 
duration.*  TiTists  are  executed  or  executory.  "A 
trust  executed  is  where  the  limitations  of  the 
equitijible  interest  are  complete  and  final;  in  the 
executory  trust,  the  limitations  of  the  equitable 
interest  are  intended  to  serve  merely  as  minutes  or 
instructiors  for  perfecting  the  settlement  at  some 
future  p^rioJ.*'*     A  trust  based  on  value  is  one 
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created  by  the  settlor  upon  such  valnable  considenu 
tion  as  would  support  a  simple  contract  at  law.'  A 
voluntary  trust  is  one  created  in  consideration  of 
a  mere  moral  obligation  or  natural  love  and  afleo- 
tif/nJ 

*  Lewin  on  Trusts,  19;  Periy  on  Trusts,  J  21;  Baccn 
on  Uses,  9;  Lewis  v.  Nelson,  1  McCart.  94. 

»  Lswin  on  Trusts,  20;  Perry  on  Trusts,  §§  22,  23, 

'  Dolan  V.  McDermot,  Law  JL  5  Eq.  60,  (in  which 
]^L  E.  said:  *' Public  purposes  are  such  as  mending  or 
repairing  roads,  supplyiug  water,  ma]|ing  or  repairing 
bridges,  and  are  distini^uisned  from  charities  in  the  shape 
of  almsgiving,  building  almshouses,  founding  hospitals, 
sud  the  like;"  but  public  purposes,  he  added,  "are  all 
in  a  legal  sense  charities."  Aff.  on  Appeal,  Law  R.  3  Ch. 
A  pp.  6/7. 

^  Christ's  Hospital  v.  Grainger,  1  Macn.  &  G.  460; 
Stewart  v.  Green,  Law  R.  5  Eq.  470;  Att'y-Gen.  v.  Aspin- 
wall,  2  Mylne  &  C.  622;  Att'y-Gen.  v.  Heelis,  2  Sausse  &  S. 
76;  Att'y-Gen.  v.  Corp.  of  Shrewsbury,  6  Beav.  220; 
Walker  v.  Richardson,  2  Mees.  &  W.  892;  Att'y-Gen.  v. 
Webster,  20  Law  R.  Eq.  483.  But  see  Att'y-Gen.  v. 
Forster,  10  Ves.  344;  Att'y-Gen.  v.  Newcombe,  14  Ves. 
1;  Fearon  v.  Webb,  14  Ves.  19. 

*  Lewin  on  Trusts,  111;  Egerton  v.  Earl  Brownlow,  4 
H.  L  Cas.  210;  Tatham  v.  Vie-non,  29  Beav.  604;  Denni- 
snn  V.  Goehring,  7  Pa.  St.  175;  47  Am.  Dea  605;  4  Kent 
Com.  334;  Saunders  v.  Edwards,  2  Jones  (N.  C.)  Eq. 
131.  Seo  WiXia  on  Trusts,  29;  Cruise  Dig.  403;  Porter  v. 
Boby,  2  Rich.  Eq.  49;  Evans  v.  King,  3  Jones  Eq.   387. 

*  Underh.  on  Trusts,  11. 

^  Underh.  on  Trusts,  13;  Eastwood  v.  Kenyon,  11  Ad. 

6  E.  447;  Jeflfries  v.  Jeffries,  1  Craig  &  P.  138;  Moore  v. 
Crofton,  3  Jones  &  L.  43. 

i  5.  Classification  of trustsycontinued. — ^Trusts 
are  further  divided  into  express,  implied,  resulting 
and  constructive  trusts.     Express  or  direct  trusts 
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ar&  usually  c»«ated  by  instruments  which  expressly 
indicate  Uie  persons,  property  and  purposes  of  the 
trusty  so  that  their  sentence  and  nature  are  certain.^ 
Implied  trusts  are  those,  where,  though  no  trust  is 
expressly  declared,  the  courts  will  imply  from  the 
language  used  that  the  parties  intended  to  create  a 
trust.'  A  fi^quent  case  of  implied  trust  arises 
where  words  precatory,  recommendatory,  or  express- 
ing a  belief,  are  used  by  a  testatorf  such  are  com- 
monly known  as  precatory  trusts.  Resulting  trusts 
are  such  as  the^courts  presume  to  arise  out  of  the 
transactions  of  parties.*  If  a  person  clothed  with 
some  fiduciary  character,  by  fraud  or  otherwise, 
gains  some  advantage  to  himself,  there  arises  a  con- 
structive trust.* 

*  Perry  on  Trusts,  }  24;  Gibson  v.  Foot^  40  Miss.  792; 
Sheldon  v.  Harding,  44  111  68;  Famham  v.  Clements,  51 
Me.  426;  Kingsbury  v.  Bumside,  58  111.  328;  U  Am. 
Kep.  67. 

2  Perry  on  Trusts,  $  25;  Lewin  on  Trusts,  130. 

•Lewin  on  Trusts,  130;  Gary  v.  Gary,  2  Schoales  & 
L.  189;  Paul  v.  Gompton,  8  Vea.  3S0. 

*  Perry  on  Trusts,  §  28;  Lewin  on  Trusts,  143;  1  Ler.d. 
Gas.  Eq.  173;  Lostford  v.  Burr,  2  Johns.  Gh.  410;  U-ion 
Gollcge  v.  Wheeler,  69  Barb.  5S5;  Seaman  v.  Cock,  14 
111.  601;  Gate  v.  Goddmg,  33  Ga!.  103;  Biker  v.  Via- 
ing,  30  Me.  127;  60  Am.  Dec.  617;  McGowan  v.  Mc3ow- 
an,  14  Gray,  119;  74  Am.  Dec.  668;  Dudley  v.  BacheMer, 
63  Me.  408. 

*  Lewin  on  Trusts,  180;  Perry  on  Trusts,  {  27;  San- 
ford  v.  Keech,  Sel.  Gh,  Gas.  61;  1  Spenco  Eq.  Jnr.  511; 
Randall  v.  Phillips,  3  Mason,  378;  Jcnnison  v.  Ilapgoovl, 
7  Pike,  8,  19;  10  Am.  Dec.  258;  Smith  v  Wright,  40  111. 
409;  Boyd  v.  Blankman,  29  Cal.  20;  82  Am.  Dec.  110; 
Ho|?e  V.  Hoge,  1  Watts,  163;  26  Am.  Dec.  54;  Church  v. 
Euland,  14  Smith  P.  F.  443. 
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CHAPTER  11. 

WHO   MAT   BE   A   SBTTLOB. 

§    6.  In  generaL 

S    7.  The  king  or  Stjite. 

S    8.  CorporatioDB. 

§    9.  Married  women  generally. 

§  10.  Married  women  in  America 

§  11.  Infants. 

§  12.  Lunatics. 

§  13.  Bankrupts  and  aliens. 

J  6.  In  general. — Every  person,  v/^ho  can  hold 
or  dispose  of  any  legal  or  equitable  estate/  or  in- 
terest in  property,  may  create  a  trust  in  respect  of 
such  estate  or  interest.* 

*  Gilhert  v.  Overton,  2  Hem.  k  M.  110;  Kekewich  v. 
Manning,  1  Hare,  464;  Donaldson  v.  Donaldson,  Kay,  711. 

'  Lewin  on  Tnists,  21;  Peny  on  Trusts,  $  2S. 

$  7.  The  king  or  State.— The  king  may  by  let- 
ters patent,*  or  by  will,  under  his  sign  manual,* 
grant  his  private  property  to  one  pe-  son  in  trust 
for  another,  though  his  will  cannot  be  admitted  to 
probate.'  But  the  trust  must  appear  on  the  face  of 
the  patent,  and  cannot  be  proved  by  parol.*  He 
may  grant  by  warrant,  prizes  taken  in  war  to  trus- 
tees for  the  benefit  of  the  captors,^  and  may  con- 
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vey  escheated  trust  property  to  trustees  to  execute 
the  trust.*  The  State  caai,  by  statute  or  by  duly 
authorized  oflScers,  convey  in  trust,  and  appoint 
tnistees/  who  will  be  subject  to  chancery.'*  A 
State  cannot  remove  the  trustees  of  a  private  cor- 
poration and  appoint  others  in  their  places.* 

^  Bacon  on  Uses,  C6;  1  Perry  on  Trusts,  §  19;  Lewia  on 

Trusts,  21;  Sanders  on  Uses,  215. 

»  39  &  40  Geo.  Ill,  ch.  88. 

» Will  Ex.  14;  in  the  goods  of  his  Maj.  Geo.  Ill,  Z 
Swab.  &  S.  199. 

*  Fordyce  v.  Willis,  3  Brown  Ch.  677. 

*  Alexander  v.  Duke  of  Wellington,  2  Bitss.  k  M.  38; 
Farragona,  2  Dod's  Adm.  Rep.  477;  Stevens  v.  Ba'^wbll, 
16  Ves.  140;  Mayor  of  Colchester  v.  Lowt^i,  1  Vea.  & 
B.  226. 

«  39  &  40  Geo.  Ill,  ch.  88. 

^  Commissioners  v.  Walker,  6  How.  (Miss. )  143;  3S 
Am.  Dec.  433. 

8  Cotterel  v.  Hampson,  2  Vem.  6;  Buchanan  v.  Hamil- 
ton, 5  Ves.  722. 

3  State  V.  Bryce,  7  Ohio,  414;  Dart.  Coll.  v.  Woodward, 
4  Wheat.  518. 

J  8.  Corporations.— Except  in  so  far  as  they 
are  restricted  by  the  terms  of  their  charters,  or  the 
laws  under  which  they  are  created,  corpcmitions 
may  convey  their  property  in  trust.  ^ 

^  Colchester  v.  Lowten,  1  Ves.  &  B.  226;  Att'y-Gen. 
V.  Wilson,  1  Craig  &  P.  1;  Att'y-Gen.  v.  Aspinwall,  2 
Mylne  &  C.  G13;  Evan  v.  Corp.  of  Avon,  29  Beav.  144; 
Catlin  V.  Eagb  Bank,  6  Conn.  233;  Maryland  v.  Bmk  of 
Maryland,  6  Gill  &  J.  205;  26  Am.  Dea  531;  Arthur  v. 
Com.  Bank,  9  Smedes  &  M.  301;  43  Am.  Dec.  719;  Barry 
v.  Merchants'  Exeh.  Co.  1  Sand.  Ch.  280;  Dana  v.  Bank 
of  U.  S.  5  Watts  &  S.  224;  Hopkins  v.  Turnpike  Co^  4 
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Humph.  4/0^;  Beynolds  ▼.  Stark  Co.  5  Ohio,  204;  Asffell 
on  Corp.  §  191;  Uuion  Bank  v.  Elticott,  6  Gill  k  J.  363; 
Gordon  v.  Prebton,  1  Watts,  385;  26  Am.  Dec.  175. 

$  9.  Married  women,  by  joining  Uieir  hus- 
"bands  in  dedds  properly  executed,  can  convey  their 
propa.tj  to  trustees.^  In  some  States  the  joinder  of 
the  husband  is  not  necessary.*  Where  they  are 
given  a  testamentary  capacity,  they  can  ereate  trusts 
and  appoint  trustees  by  will'  In  England  a  mar- 
ried women  is  regarded  as  a  feme  sofs  in  regaixi 
to  prope>.ty  settled  to  her  separate  use,'  and  may 
create  a  trust  extending  beyond  her  coverture,^  and 
dispose  of  it  irUer  vivoSy*  or  by  will,'  except  when 
the  instrument  of  settlement  prohibits  anticipation 
or  alienation.'  This  applies  equally  to  personal 
property,'  and  to  the  transfer  of  her  real  estate,^* 
and  the  will  or  deed  need  not  be  executed  in  ac- 
cordance with  the  statute  formalities." 

1  Peacock  v.  Monk,  2  Ves.  Sr.  190;  Billon  v.  Grace,  2 
Schoales  &  L.  456;  Wright  v.  Cadogan,  2  Eden,  257; 
Amb.  468;  2  Kosa  on  Husband  k  Wife,  1S5;  2  Story  £q. 
Jar.  1.^8;  ^hiT)p  v.  Bowmar,  5  Mon.  B.  163;  Da  rant  v. 
Bitchie,  4  Ma^on,  45;  Young  v.  Graff,  28  111.  20;  Johnson 
T.  Yates,  9  Dana,  495. 

*  Redfield  on  Wills,  21-28;  Albany  Fire  Ins.  Co.  v. 
Bay,  4  Comst.  9;  Lechmere  v.  Brotheridt^e,  32  Beav.  353; 
Taylo-  V.  Meads.  34  Law  J.  N.  S.  Ch.  203:  11  Jur  N.  S. 
166.  See  11  Jur.  N.  S.  77;  Hall  v  Waterhouse.  lb.  361; 
Ex  parte  Shirley,  5  Bing.  226;  Harris  v.  Mott,  14  Beav.  169. 

»  I  Bedfield  on  Wills,  21-28 

*  Gri^by  v.  Cox,  1  Ves.  Sr.  517;  Essex  v.  Atkins,  14 
Ves  ?42;  Coryell  v.  Dunton,  1  Bunb.  632;  49  Am.  Dec. 
489;  Hulmev  Leiiant,  1  Brown  Ch.  16-20;  1  Lead.  Cas.  Kq. 
398  and  notes;  Pybus  v.  Smith,  1  Ves.  Jr.  189;  Wagstaff 
V.  Smith,  9  Ve^.  Jr.  520;  Witts  v.  Dawkins,  12  Ves.  Jr. 
601;  Storgis  v.  Coip.  13  Ves.  Jr.  190;  Noble  v.  Willook, 
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Law  R.  8  Ch.  778;  Fettiplace  v.  Gorges,  1  Yes.  Jr.  46; 
Cooper  V.  MacDonald,  7  Ch.  Div.  288;  I  WiUiams  on 
Ex'rs,  47. 

^  Perry  on  Trusts,  $  32;  Lewin  on  Trusts,  23. 

«  Wagstaflf  V.  Smith,  9  Ves.  620. 

'  Rich  V.  Cockell,  9  Ves.  369. 

8  Lewin  on  Trusts,  123;  Parkes  v.  White.  11  Ves.  221; 
Weeks  v.  Sego,  9  Ga.  201;  Nixon  v.  Rose.  12  Gratt,  4:5; 
Perkins  v.  Hays,  3  Gray,  405;  Nix  v.  Bradley,  6  Rich.  Eq. 
43;  Tullett  v.  Armstrong.  4  Mylne  k  C.  405;  Nickell  v. 
Handly,  lO  Gratt.  336. 

•lb. 

"  lb. ;  Taylor  v.  Meads,  Law  J.  34  Ch.  203;  11  Jur.  N. 
8.  166;  4  DeGex,  J.  &  S.  6^7;  Hall  v.  Waterhonse,  6  Gi£ 
64;  Pride  v.  Bubb,  Law  R.  7  Ch.  64. 

"lb.    • 

i  10.  Married  women  in  America. — In  Ala* 
bama,'  Arkansas,  California,'  Connecticut,'  Geor- 
gia,* Kentucky,*  Maryland,*  Minnesota,^  Missouri,' 
Massachusetts,'  New  Jersey,*^  New  York,*^  North 
Carolina,^*  Virginia,"  the  same  rule  is  followed,  and 
in  Florida,'*  Vermont,*^  and  Wisconsin,  to  a  modified 
extent,  she  must  deal  with  her  separate  personal 
estate  in  exactly  the  manner  pointed  out  in  the 
instrument  of  settlement.**  In  Illinois,"  Mis- 
sissippi,* "*  Oregon,  Pennsylvania,*'  Rhode  Island,* 
South  Carolina,**  and  Tennessee,"  and  to  some  ex- 
tent in  Ohio,^  unless  the  power  of  alienation  is 
given  to  her  in  the  instrument  of  settlement,  she 
cannot  convey  her  personal  estate  at  all,**  but  may 
devise  it  by  will.  The  trustee  must  see  that  the 
power  is  exactly  followed,  or  he  may  become  per- 
sonally liable  for  funds'^  he  has  parted  with. 
Where  a  married  woman  may  sell  her  separato 
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personal  estate,  she  may  sell  the  income  of  her 
separate  real  estate,^  or  an  annuity  charged  on 
land,"  and  her  savings  out  of  her  separate  estate,** 
or  out  of  an  allowance  for  her  separate  main- 
tenance*' on  separation,  are  governed  by  the  same 
rules  as  the  separate  estate  itself;  but  this  in  not 
80  as  to  savings  from  money  given  her  by  her 
husband  for  household  and  personal  expenses.** 

»  Bradford  v.  Greenway,  17  Ala.  806;  63  Am.  Dea  208; 
Jenkins  v.  McOonico,  26  Ala.  213;  Collins  v.  Lavenberg, 
19  Ala.  686;  Bradley  y.  Murray,  66  Ala.  269. 

>  Miller  v.  Newton,  23  Cal.  654. 

'Imlay  ▼.  Huntingtou,  20  Conn.  176;  Donalds  v. 
Plamb,  8  Conn.  447;  Leavitt  v.  Beirae,  21  Conn.  1; 
Wells  V.  Tho.-man.  37  Conn.  319. 

*  Fears  v.  Brooks,  12  Ga.  200;  Wylly  v.  Collins,  9  Ga. 
223;  Dallas  v.  Heard,  32  Ga.  604. 

*  Coleman  v.  Woolley,  10  Mon.  B.  320;  Shipp  v.  Bow- 
mar,  6  Mon.  B.  163;  Bench  v.  Breckenridge,  16  Mon.  B. 
482;  63  Am.  Dec.  503.   Statate  now  regulates  this  matter. 

^  Buchanan  v.  Turner,  28  Md.  6. 

^  Pond  V.  Carpenter,  12  Minn.  430. 

*  Coats  V.  Robinson,  10  Mo.  767;  Kimm  v.  Weippert, 
46  Mo.  632. 

•Rogers  v.  Ward,  8  Allen,  388;  Willard  v.  Easthan, 
15  Gray,  328;  77  Am.  Dec.  366. 

^  Leaycraft  v.  Hedden,  3  Green  Ch.  612;  Perkins  v. 
miiott,  9  Green  C.  E.  629. 

^^  Jaques  v.  Methodist  Church,  17  Johns.  648,  over* 
ruling  3  Johns.  Ch.  78;  Dyett  v.  Coal  Co.  20  Wend.  670; 
32  Am.  Dec.  69S;  Powell  v.  Murray,  2  Edw.  <  h.  6:^; 
Albany  Ins.  Co.  v.  Bay,  4Comst  9;  Gardner  v.  Gardner, 
7  Paige,  112;  Gumming  v.  Williamson,  1  Sand.  17;  Cur- 
tis V.  Engle,  2  Sand.  2S7;  Mallory  v.  Vanderheyden,  3 
Barb.  Ch.  10;  1  Comst.  453;  72  Am.  Dec.  60a  Modi- 
fied  by  Yale  v.  Dederer,  18  N.  Y.  266;  22  N.  Y.  466;  78 
Am.  Deo.  216. 
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"  Newlin  v.  Freeman,  4  Ired.  Eq.  312. 

"  Vizonneau  v.  Pegram,  2  Leigh,  183. 

"  Lewis  V.  Yale,  4  Fla.  418. 

"  Frary  v.  Booth,  37  Vt.  78. 

"  Rosa  V.  Ewer,  3  Atk.  156;  Croft  v.  Slee,  4  Ves.  60; 
Anderson  v.  Dawson,  15  Ves.  532;  Hopkins  v.  Myall,  2 
Russ.  &  M.  86;  Albany  Ins.  Co.  v.  Bay,  4  Comst.  9; 
Fea  8  V.  Brooks,  12  Ga.  200;  Leaycraft  v.  Hedden,  3 
Green  Ch.  5l2;  Williamson  v.  Beckham,  8  Leigh,  20; 
Ewing  y.  Smith,  3  Desaus.  417;  5  Am.  Dec.  557. 

"  Swift  V.  Castle,  23  DL  209;  Bressler  v.  Kent,  61  HI. 
426;  14  Am.  Kep.  67,  overruling  Young  v.  Graff,  28 
111.20. 

^  Futch  V.  Jef&ies,  59  Miss.  506;  Jones  v.  Porter,  59 
Miss.  628. 

^>  Lancaster  v.  Dolan,  1  Bawle,  236;  18  Am.  Dec.  625; 
BiogidTB  v.  Smith,  4  Barr.  93;  Thomas  v.  Folwell,  2  \Yhart. 
11;  30  Am.  Dec.  586;  Wallace  v.  Coston,  9  Watts,  137; 
Cochran  v.  O'Hern,  4  Watts  &  S.  95;  39  Am.  Dec  60; 
Lyne's  Ex'rs  v.  Crouse,  1  Barr.  Ill;  McMullin  v.  Beatty, 
6  Sm.  P.  F.  389;  West  v.  West,  10  Serg.  &  R.  445; 
Haines  y.  Ellis,  12  Harris,  253;  overruled  in  Penn.  Ins. 
Co.  V.  Foster,  11  Casey,  134;  Wright  v.  Brown,  8  Wrijjht, 
224;  Shonk  v.  Brown,  11  Sm.  P.  F.  320;  Twining's 
Appeal,  97  Pa.  St.  3a 

»  Metcalf  V.  Cook,  2  R.  L  356. 

SI  Dunn  v.  Dunn,  1 S.  C.  350;  Ewing  t.  Smith,  3  Desaus. 
417;  Raid  v.  Lamar,  1  Strob.  Eq.  27;  Calhoun  v.  Calhoun, 
2  Strob.  Eq.  231;  49  Am.  Dec.  667;  Porcher  v.  Reid,  12 
Rich.  Eq.  349;  Kix  v.  Bradley,  6  Rich.  Eq.  53;  JoJ^nson  v. 
Johnson,  1  Hill  Ch.  228;  Robinson  v.  Dart's  Ex'rs,  Dud- 
ley's Eq.  128-131;  31  Am.  Dec.  569. 

^  Marshall  v.  Stephens,  8  Humph.  159;  47  Am.  Deo. 
601;  Litton  V.  Baldwin,  lb.  209;  47  Am.  Dec.  606;  Young 
V.  Young,  7  Cold.  461;  Sherman  v.  Turpin,  lb.  382; 
Ptoker  V.  Parker,  4  Lea,  392;  overruling  4  Heisk.  741. 

«  Machir  v.  Burroughs,  14  Ohio  St.  K  S.  519. 

«*  Mory  V.  Michael,  18  Md,  227. 

*  Hopkins  v.  Myall,  2  Russ.  &  M.  86;  Mant  v.  Leith. 
16  Beav.  526;  McClintio  v.  Ocheltree,  4  W.  Va.  249. 
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^  YizDimesa  v.  Pegram,  2  Leigh,  183. 

'^  Major  V.  Lansley,  2  Hvlbb,  k  M.  355. 

» Story  Eq.  Jur.  1375;  Frazier  v.  Center,  1  McCord 
Eq.  270:  Picquet  v.  Swan,  4  Mason,  455. 

*  Brooke  v.  Brooke,  25  Beav.  342. 

»  Jodrell  V.  JodrelJ,  9  Beav.  45;  Story  Eq.  Jnr.  1375  a. 

$  11.  Infants  can  create  trusts,  whicli  are 
goixl  until  avoided.^  If  an  infant  dies  without 
avoiding  a  trust,  the  courts  will  investigate  it,  and, 
upon  finding  it  unfair,  will  declare  it  void;*  yet,  so 
Ion;:?  aR  the  infant  lives,  no  one  can  avoid  the  trust 
but  the  inl'ant  himself.'  A  settlement  by  a  female 
infant  in  contemplation  of  marriage  does  not  bind 
Ler  real  estate,  unless,  havin<r  come  of  age,  she  as* 
sents  to  it  ilfter  the  death  of  her  husband.'*  She 
may,  however,  bar  herself  of  dower,  and  of  a  dis- 
tributive share  in  her  husband's  estate,  by  accepting 
a  jointure  before  niarrlage,^  and  a  settlement  of 
personal  estate,  which  otherwise  would  vest  in  the 
husband,  will  be  binding.' 

^  Co.  Litt.  248  a;  Hearle  v.  Greenbank.  1  Yea.  Sr.  304; 
Ownes  V.  Ownes,  8  Green  G.  E.  60;  Zonch  v.  Parsons,  3 
Burr,  1794;  Bool  v.  Mix,  17  Wend.  119;  31  Am.  Dec.  285; 
Eagle  Firo  Ins.  Co.  v.  Lent,  6  Paige,  635;  Tucker  v. 
Moreland,  10  Peters,  71;  GiUett  v.  Stanley,  1  Uill,  121;  2 
Kent,  204. 

^  Lewin  on  Trusts,  25;  4  Cruise  Dig.  130;  Starr  v. 
Wright;  20  Ohio  St.  97. 

'  Ingraham  v.  Baldwin,  12  Barb.  9. 

*  Damford  v.  Lane,  1  Brown  Ch.  106;  Harvey  v.  Ash- 
ley, 3  Atk.  607;  Tabb  v.  Archer,  3  Hen.  &  M.  399;  3 
Am.  Dee.  657;  Healy  v.  Rowan,  5  Gratt.  414;  52  Am.  Dec. 
94;  Lester  v.  Frazer,  Riley  Ch.  76;  2  Hill  Ch.  529.  But  see 
Oauneil  v.  Baekle,  2  P.  Wms.  243;  Mihier  v.  Lord  Hare- 
wood,  IS  Yes.  259;  TroUope  v.  Linton,  1  Sim.  &  S.  477; 

FuHT  OS  TauBia— i 
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Simson  ▼.  Jones,  2  Bass,  k  M.  v{65;  Temple  ▼.  Hawley,  1 
Sand.  Gh.  153;  Dominick  v.  Michael,  4  >and.  374;  Lerer- 
ing  V.  Levering,  3  Md.  Oh.  365;  h>haw  v.  Boyd,  5  Serg  & 
R.  309;  9  Am.  Dec.  368;  Wilson  v.  McCuilogh,  ID  Pa. 
St  77;  Healy  v.  Rowan,  5Gratt.  414;  52  Am.  Dec.  94. 

fi  Druiy  v.  Drury,  2  Eden,  39;  BuckinghamsVire  v. 
Drary,  2  Eden,  60;  McCartee  v.  Teller,  2  Paige,  511. 

«  Field  V.  Moore,  7  De  Gex,  M.  k  G.  691 ;  Ainslie  v.  ^f  ed- 
lycott,  9  Ves.  19;  Stamper  v.  Barker,  6  Madd.  134;  WU- 
liams  V.  Chitty,  3  Yes.  551;  Johnson  v.  Smith,  1  Ves. 
815;  Succession  of  Wilder,  22  La.  An.  219. 

(  12.  IfWiAtics. — A  conveyance  in  trust  by  a 
lunatic  is  good  until  it  is  avoided;  and  a  court  of 
equity  will  not  set  it  aside  if  it  wits  fair  and  rea- 
sonable;^ nor  as  against  a  banorfide  purchaser  with- 
out notice.'  The  conveyance  by  a  lunatic  is  void- 
able by  himself,  or  by  his  friends  and  represent- 
atives.' But  after  an  inquisition  declaring  hizu 
•insane,  all  contracts  made  by  him,  until  restored  to 
<the  control  of  his  property,  are  void.'* 

1  NeiU  V.  Morley,  9  Ves.  478;  Story  Elq.  Jur.  228. 

'  Carr  v.  Holliday,  1  Dev.  &  B  344;  Ptice  v.  Berring- 
ton,  3  Macn.  &  G.  486;  Greenslade  v.  Dare,  20Beav.  285. 

s  Allis y .  BiUings,  6  Met  415;  39  Am.  Dec.  744;  4 Marsh 
j;  J.  239;  Molton  v.  Camroux,  2  Exch.  497;  Milner 
V.  Turner,  4  Mon  245;  Ballew  v.  Clark,  2^Ired.  23;  Ow- 
ing's  Case,  1  Bland,  370;  17  Am.  Dec.  311;  Elliott  y. 
Ince,  7  DeGex,  M.  AG.  488:  Campbell  v.  Hooper,  3 
Smale&G.  153;  Wait  v.  Maxwell,  5  Pick.  217;  16  Am. 
Dec.  391;  Mitchell  v.  Kingman,  lb.  431;  SnowdcA  v. 
Dunlavey,  11  Pa.  St.  622. 

^  Ij*Amoureax  v.  Crosby,  2  Paige,  <422;  J32  Am.  <Dec. 
655;  Pearl  v.  McDowell,  3  Marsh  J.  J.  658;  20  An. 
Dec.  199. 

$  18.  Bankrupts  aad  aUens.  — 'tin  Englatid, 
bankrupts  cannot  create  a  trust  in  prc^yeriy  acquired 
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by  them  prior  to  tlie  date  of  their  certificate  of 
dischargCy^  as  the  title  to  all  such  property  vests  by 
law  in  their  assignees.*  But  in  the  United  States 
only  the  interests  of  the  bankrupt  existing  at  the 
date  of  the  assignment  vests  in  his  assignees;'  he 
may  therefore  create  a  valid  trust  in  subsequently 
acquii-ed  property.  An  alien  may  create  a  valid  trust 
in  personal  property;*  but  a  trust  in  real  property 
is  subject  to  the  interposition  of  the  State,  unless 
there  is  s})eciHl  legislation  to  the  contrary,^  as  is  the 
case  now  in  England.* 

^  Lewin  on  Tnists,  26;  Hill  on  Tmstees,  47. 

»  32  &  .33  Vict  ch.  71,  §§  15-17,  45;  12  &  13  Vict  ch. 
|§  141-142. 

*  In  matter  of  Grant,  2  Story,  312;  Mosby  v.  Steele,  7 
Ala.  299;  Ex  parte  Newhall,  2  Story,  360. 

*  2  Kent.  Com.   1-36;   Lewin  on  Trasti^  26;  Hill  on 
Trusts,  27. 

^See  statutes  of  the  varions  States  on  the  subject: 
Eschcator  v.  Smith,  4  McCortl,  462. 

*  Katoraliaitioa  Act  of  1870. 
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CHAPTER  III. 

WHO   MAY  BE   A   TRUSTEE. 

§  14.  In  general. 

§  15.  Sovereign  or  state. 

§  IG.  C  ^rj^orations. 

§  17.  Unincorporated  associatioiis. 

§  18.  Women. 

§  19.  Husband  and  wife. 

§  20.  Infants. 

§  21.  Aliens. 

§  22.  Lunatics. 

§  23.  Bankrupts  and  insolvents. 

§  24.  Wlio  objectionable. 

$  14.  In  general — All  persons  capable  of  con- 
fidence and  ot  hoMing  real  estate  may  hold  it  as 
trustees;  ^  and  all  persons  capable  of  taking  the 
beneficial  interest  in  property  may  become  trust- 
ees for  others.'  The  question  is  not  only  who  may 
take  in  trust,  but  also  who  may  execute  and  perform 
a  trust;  ^  and  if  one  appointed  a  trustee  is  incapa- 
ble of  esecuting  the  trust,  a  court  of  equity  will  ap- 
point a  suitable  peraon,  as  no  trust  is  allowed  to 
fail  for  want  of  a  trustee.^  In  general  terms, 
therefore,  a  trustee  should  be  a  person  capable  of 
taking  and  holding  the  legal  estate,  possessed  of 
natural  capacity  and  legal  ability  to  execute  the 
trust,  and  domiciled  within  the  jurisdiction  of  a 
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court  4^  equity,^  the  legal  estate  usually  remaining 
in  the  trustee.' 

^  CommissiorersT.  Walker,  6  How.  (Min.)  143;  38  Am. 
Dec.  433;  Pickerin'T  v.  Shotwell,  10  Pa.  St.  23;  Potter  v. 
Ohapin,  G  Paige,  649;  Sanders  on  Uses,  349. 

'  2  Fonblanqno  £q  139,  n. ;  Tiff  .ny  &  Bollard  on  Tmsts 
anJ  Trustees,  325;  Hill  on  Tmstces,  48;  Commissionen 
T.  Walker,  6  How.  (Miss.)  143;  38  Am.  Dec.  433. 

»  Perry  on  Trasts,  J  39. 

« lb. ;  Tiffany  &  Bullard  on  Trusts  and  Trustees,  325. 

^  Lewin  on  Trusts,  39;  In  re  Tempest,  Law  R.  1  Ch  437. 

*  Dodson  V.  Ball,  GO  Pa  St.  492;  100  Am.  Dec.  586; 
Bife  V.  (jeyer,  59  Pa.  St.  393;  98  Am.  Dec.  351. 

i  15.  The  soyereign  or  State. — In  England,  the 
twvereign  may  sustain  the  character  of  a  trustee,* 
the  chief  difficulty  in  the  way  lying  in  the  enforce-^ 
ment  of  the  decrees  of  court  against  the  sovereign 
power.*  In  America,  the  United  States,  or  either 
of  the  separate  States,  may  sustain  the  character 
of  a  trustee,'  having  power  to  take  and  execute 
trusts,  but  there  is  difficulty  in  enforcing  decrees 
against  them.* 

^  Lewin  on  Trusts,  30;  Perry  on  Trusts,  $40;  3Blachst. 
Com.  438;  1  Greenl.  Cruise,  385;  and  see  lieevo  v.  Att'y- 
Gen.  2  Atk.  223;  Casberd  v.  Ward,  6  Price,  411. 

'  Pawlett  V.  Att*y-Gen.  Hardr.  467;  Burgess  v.  Wheate, 
1  Eden,  255;  Kildare  v.  Eustace,  1  Vem.  430:  Wike's 
Case,  Lane.  54;  Hodge  v.  Att'y-Gen.  3  Younge  &  C.  342; 
Briggsv.  Light-boats,  11  Allen,  157. 

•  Perry  on  Trasts,  J  41. 

*Pinsan  v.  Ivey,  1  Yerg.  332;  Farmers*  Loan  cind 
Trust  Co.  V.  People,  1  Sand.  Ch.  139;  4  Kent's  Com.  427; 
Mooers  v.  Whit 3,  6  Johns.  Ch.  360;  Borland  v.  Dean,  V 
Mason,  174.  Held,  that  the  United  States  could  not  hold 
trust,  in  Levy  v.  Levy,  33  N.  Y.  97;  Shoemaker  v.  Com- 
missioners, 3G  Ind.  176. 
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$16.     (Corporations. — Formerly,    corporations 
could  not  be  compelled  to  execute  or  perform   a 
trust,  and  bo  could  not  be  trustees.'     In  England 
a  corporation  sole  might  become  a  trustee,  holding 
in  perpetuity  for  the  benefit  of  the  office;*   and 
now  every   municipal  corporation  may  become  a 
trustee.'     In  America,  at  the  present  day,  corpora- 
tions  of  all  kinds   may  take,  hold,  and  execute 
trusts,  especially  if  within   the  scope  of  the  pur- 
poses of  their  existence;^  bat  corporations,  being 
creatures  of  law,  cannot,  as  a  rule,  exercise  powers 
not  given  them  by  their  charters  or  acts   or  incor- 
poration,^ and   hence    cannot  act   as   trustees   in 
matters  foreign  to  the  purposes  of  their  creation.® 
A  corporation  may  be  a  trustee  for  a  State.^  Cities 
and  towns  may  hold  property  in  trust,®  for  educa- 
tional purposes,"  for  the  relief  of  the  poor,'*  and  for 
the  support  of  the  schools.''     A  savings-bank  may 
be  a  tnistee."     So  overseers  of  the  poor,  county 
supervisors,"  road  commissioners,'^  trustees  of  the 
poor,  and   trustees  of  the  school   fund,'*  are  cor- 
porations sub  modo,  and  as  such  may  be  trustees. 
Whether  a  corporation  can  be  a  tnistee  for  any 
particular  purpose  is  determined  by  its  charter  and 
the  local  State  laws;'*  and  if  such  corporation  takes 
land  without  charter  authority,  only  the  Slate  can 
interfere.' '    A  township  may  be  a  trustee  for  school 
purposes.'® 

'  Bacon  on  Uses,  57;  1  Cmise  Dig.  p.  340;  Sugd.  V.  ft 
P.  p.  417. 

^  Brunswick  V.  Dunning,  7  Mass.  447;  Western  v. 
Hunt,  2  Mass.  501 ;  Jansen  v.  Ostrander,  1  Oowen,  670. 

*  Att'y-Gen.  v.  Landerfield,  9  Mod.  286;  Dommer  v. 
Chippenham,  14  Yes.  252;  Att'y-Gen.  y.  Clarendon,  17 
Ves.  490;  Att'y-Gen.  v.  Ironmongers'  Ca  3  Beav.  313. 
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*  1  Gj-ch'.  Cruise,  1^85;  Tni8t«»e3  Phillips  Acad  v. 
King,  12  M:>S8.  54G;  McUouogh  v.  MurdocU,  Id  Uow. 
367;  Dublin  Case,  38  N.  H.  459;  Jackson  v.  Hartwell,  8 
Johns.  422;  Vidal  v.  Girard,  2  How.  187;  Att'y-Gen.  v. 
TJtica  Ins.  Co.  2  Johns.  Ch.  384;  Colambia  Bridge  Co.  v. 
Kline,  Bright  M.  P.  320;  Satton  v.  Colo,  3  Pick.  232; 
Amherst  Acad.  v.  Cowls,  6  Pick.  427;  17  Am.  Dec  387. 

(^  In  re  Howe,  1  Paige,  214;  19  Am.  Dec.  395;  Dart- 
month  College  V.  Woodward,  4  Wheat  636;  Head  v. 
Prov.  Ins.  Co.  2  Cranch,  127. 

*  Jackson  v.  Hartwell,  8  Johns.  422L 

7  Commonwealth  v.  Bank  of  Pa.  3  Watts  &  S.  184 
8East  S^udburyv.  Belknap,  1  Pick.   612;  Newhall  y. 
Wheeler,  7  Mass.  189;  Norton  v.  Leonard,  12  Pick.  152; 
Mayor  of  Phila.  v.  ElHot,  3  Rawle,  171. 

•Piper  V.  Moulton,  72  Me.  135:  Vidal  y.  Girard.  2 
How.  187.    Bat  see  Perin  v.  McMicken,  15  La.  An.  154. 

^  Webb  y.  Neal,  5  AUen.  575;  Mclntire  Poor  School 
y.  Zanesville  Canal  Co.  9  Ohio,  217. 

"  First  Parish  in  Sntton  v.  Cole,  3  Pick.  232;  School 
Township  AUen  y.  School  Township  Macy,  109  Ind.  559; 
First  Cong.  Soc.  y.  Atwater,  23  Conn.  34. 

>3In  re  Newark  Sayings  Inst.  28  N.  J.  Eq.  552;  Morris 
V.  Way,  16  Ohio,  478. 

"  No.  Hemostead  y.  Hempstead,  2  Wend.  109;  Jansen 
V.  Ostrander,  1  Cowen,  670. 

^*  Com.  Roads  y.  McPherson,  1  Speers  (S.  C),  218. 

^  Gov.  y.  Gridley,  Walk.  328;  Carmichael  y.  Trastees 
etc.  3  How.  (Miss.)  84. 

^®  Beaty  y.  Knowler,  4  Peters,  152;  Dartmouth  College 
y.  Woodward,  4  Wheat.  636;  N.  Y.  Fire  Ins.  Co.  y.  Ely, 
2  Cowen,  678;  State  y.  Stebbins,  1  Stewt.  299;  State  y. 
Mayor  of  Mobile,  5  Porter,  279;  30  Am.  Dea  564;  Head 
y.  Providence  Ins  Co.  2  Cranch,  127. 

"  Perin  v.  Cary,  24  How.  465;  Hnnyan  v.  Coster's 
Lessee,  14  P6ters,  122;  Chapin  y.  School  Dist.  35  N.  H. 
445;  Philadelphia  v.  Girard,  45  Pa.  St.  9;  Troy  y.  Has- 
kell, 33  N.  H.  533;  Humbert  y.  Trinity  Church,  24 
Wend.  587;  Angell  &  Ames  on  Corporations,  §§  151,  155. 

^  Skinner  y.  Harrison  Township,  116  Ind.  139. 
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i  17.  Unincorporated  associations. — ^For  cer- 
tain purposes  and  objects  voluntary  associations 
may  become  trustees;  *  more  especially  is  this  true 
of  religious  and  charitable  societies.'  A  di^erent 
doctrine  has  been  held  in  the  United  States  Supreme 
Court,*  but  the  later  cases  there  hold  the  general 
rule  to  be  as  first  stated.^ 

*  Chapin  v.  TTirst  Univ.  Soc.  8  Gray,  580;  Shotirell  v. 
Mott,  2  Sand.  Cli.46;  Burbank  v.  Whitney,  24  Pick.  146; 
35  Am.  Dec.  312;  Washburn  v.  Sewall,  9  Met.  280.  But 
see  Meth.  Ch.  v.  Kemmington,  1  Watts,  218;  26  Am. 
Dec.  Gl. 

»  Magill  V.  Brown,  Bright  N.  P.  350;  Tucker  v.  Pea- 
men's  Aid  Soc.  7  Met  188;  Pickering  v.  Shotwell,  10 
Barr.  27;  AnL  Bible  Soc.  v.  Wetmore,  17  Conn.  181; 
First  Con  J?.  Soc.  v,  Atwater,  23  Conn.  34.  But  see  Owena 
V.  The  Miss.  Soc.  of  Meth.  Ep.  Ch.  14  N.  Y.  380;  07  Am. 
Dec.  160;  Winslow  v.  Cummings,  3  Cush.  358. 

'  Inglis  V.  Sailors'  Snug  Harbor,  3  Peters,  114;  Baptist 
Assoc.  V.  Hart,  4  Wheat.  1. 

*  Vidal  V.  Girard,  2  How.  187. 

$  18.  Women. — ^Either  single  or  married  women 
may  become  trustees.*  Married  women  have  the 
legal  capacity  to  hold  as  trustees,'  but  the  objections 
to  their  doing  so  lie  in  the  influence  of  their  hus- 
bands, their  possible  antagonistic  interests,'  and  the 
necessary  joinder  of  the  husbands  in  the  performance 
of  such  acts,  as  trustees,  as  the  various  State  laws 
disqualify  married  women  from  performing  alone. 
For  instance,  a  husband  must  be  joined  in  suits  in 
relation  to  the  trust  property,*  and  husband  and 
wife  should  give  a  joint  receipt  for  money  received 
from  sales.'  It  is  even  held  that  a  married  woman 
may  be  a  trustee  for  her  husband,*  as  weU  as  the 
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husband  for  her;  ^  but  ordinarily  this  cannot  be  re* 
garded  as  true." 

^  Lake  v.  De  Lambert,  4  Ves.  592;  Compton  y.  Collin- 
ton,  2  B^own  Ch.  377:  Ilearle  v.  Greenbank.  1  Ves.  Sr.  3  .*>; 
Bcil  ▼.  Hyde,  Prec.  Ch.  350;  Moore  t.  Hu^sey,  Hob.  95; 
Godolphin  v.  Godolphin,  1  Ves.  23;  Springer  v.  Berry,  47 
Me.  330;  Bradish  v.  Gibbn,  3  Johns.  Ch.  523}  Livingst  n 
v.  Livingston,  2  Johns.  Ch.  407,  541;  10  Am.  Dec  353; 
Dondas  v.  BiddJe,  2  Barr.  160. 

'  Co.  Litt.  112  a,  187  b;  Lord  Antrim  ▼.  Buckingham, 
2Freem.  168;  Blithe's  Case,  2  Freem  91;  Tbompsitn  v. 
Murray,  2  Hill  Ch.  214;  29  Am.  Dec.  68;  People  y.  Web- 
ster, 10  Wend.  5^L    And  see  State  statutes. 

'  Cumpton  y.  Collinson,  Brown  Ch.  377. 

*  Still  V.  Rnby,  35  Pa.  St.  373;  Daniel  y.  Ubley.  W. 
Jones,  137;  McNeille  y.  Acton,  2  Eq.  Bep.  25;  Co.  Litt 

112  a,  note  (6). 

^  Lewin  on  Tmsts,  34;  4  Cruise  Dig.  1431 

'  Livingston  y.  liyingston,  2  Johns.  Ch.  497t  ^1;  10 
Am.  Dec.  353. 

'  Porter  v.  Bank,  19  Vt.  410;  Pioquet  y.  Swan,  4 
Mason,  455;  Shiriey  y.  Shirley,  9  Paige,  363;  Griffith  v. 
Griffith,  5  Men.  B.  113. 

^  Dean  v.  Lanford,  9  Bich.  Eq.  423;  Jencks  y.  Alex- 
ander, 11  Paige,  619;  Alexander  y.  Warrence,  17  Mo.  228. 
Comnare  Smith  y.  Strahan,  16  Tex.  314;  67  Am.  Dec. 
622;  Kankin  y.  Harper,  23  Ma  579. 

i  19.  Husband  and  wife.  — At  common  law, 
a  wife  could  not  be  trustee  for  her  husband.^  Hus- 
band may  be  trustee  for  wife,'  and  if  the  estate 
vests  in  wife  in  accordance  with  directions  of  hus- 
band, it  is  freed  from  any  claim  of  his/  not  even 
curtesy  remaining.^  Conveyance  to  husband,  not 
for  sole  use  of  wife,  makes  him  trustee  for  the  in- 
terest which  she  has  only,  as  he  will  receive  the 
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usufi'uci  during  life.*    Ezecutoi*s  and  guardians 
may  be  trustees.' 

1  Dickinson  v.  Davis,  43  N.  H.  647;  80  Am.  Dee.  202. 

*  Conway  v.  Eale,  4  Hay w.  1 ;  9  Am.  Dec  748; 

»  Spring  V.  Haight,  22  Me.  408;  39  Am.  Dec.  687. 

*  Cochrane  ▼.  O'Hem,  4  WatU  &  S..  95;  39  Am.  Dec.  60. 

^  Tennant  V.  Stoney,  1  Rich.  Eq.  222;  44  Am.  Dec.  213; 
Bamett  V.  Gonigs,  8  Blackf.  284;  44  Am.  Dec.  766;  O'Neill 
V.  Henderson,  15  Ark.  235;  6&  Am.  Dec.  568;  Sanderson 
V.  Jones,  6  Fla.  430;  63  Am.  Dec.  217;  Bason  v.  Holt,  2 
Jones,  323;  64  Am.  Dec,  585. 

*  Silvers  v.  Canary,  114  Ind.  129. 

$  80.  InfantM.— Although  infants  are  lacking  in 
capacity,  discretion  and  judgment,  yet  they  may 
become  trustees.'  When  property  is  given  to  an 
infant^  it  is  sometimes  presmned  that  he  receives  it 
beneficially  as  an  advancement,  and  not  as  a  trust.' 
If  a  trust  is  simply  ministerial,  the  acts  of  an  in- 
fant trustee  are  voidable  only; '  but  if  the  perform- 
ance of  the  trust  requires  prudence  and  discretion, 
the  acts  of  an  infant  trustee  are  void."* 

'  Kingj  V.  Denison,  1  Vesey  &  B.  275;  Jevon  v.  Bash,  1 
Vem.  3^;  Lake  v.  De  Lambert,  4  Ves.  592,  n. ;  Binion 
V.  Stone.  2  Freem.  169.  See  Bowra  v.  Wright,  4  De  Gex 
&  S.  265. 

'  Lamplugh  v.  Lamplagh,  1  P.  Wms.  112;  Blinkhonie 
V.  Feast,  2  Ves.  Sr.  30;  Muma  v.  Muma,  2  Vern.  19;  Smith 
V.  King,  16  East,  283;  Taylor  v.  Taylor,  1  Atk.  386. 

*  Lewin  on  Trusts,  38;  Irvine  v.  Irvine,  9  Wall,  617; 
Tucker  v.  Morelaud,  10  Peters,  58. 

*  Co.  Litt.  172  a,  264  b;  Cropster  v.  Griffith,  2  Bland,  5; 
RusselPs  Case,  5  Bep.  27  a;  Emg  v.  Bellord,  1  Hem.  &  M. 
343;  Hearb  v.  Grecnbank,  3  Atk.  695. 
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$  2L  Aliens.— Aliens  maj  hold  property  in  tnist 
to  the  eictant  of  their  capacity  to  taJce  and  hold 
th3  hjd  title  to  property.*  They  always  had  the 
sama  power  as  citizens  over  personal  property.'  In 
>  n^land,  since  the  naturalization  act,  an  alien  may 
taks,  hold  and  dispose  of  realty  as  if  a  citizen.'  In 
America,  there  is  a  conflict  in  the  decisions  relating 
to  the  rights  of  aliens  to  hold  real  estate/  and  such 
rights  vary  according  to  the  legislation  in  the  va- 
rio  js  States. '  Even  an  alien  enemy  may  he  a  trustee 
and  enforce  his  trust  after  the  war  is  ended.'  A 
non-resident  is  ohjectionahle  as  a  trustee  hecause  he 
is  not  within  the  jurisdiction  of  the  court.^ 

*  Jackson  v.  Adams,  7  Wend.  367;  Da  Honrmelin  v. 
Sheldon.  Mylne  &  G.  525;  Perry  on  Tmats,  $$  36,  55; 
Marshall  v.  Lovelass,  Cam.  fr  N.  217;  Commeyer  v.  United 
Germ.  Lnth.  Oh  186.  Otherwise  in  Texas:  Paschal  v.  Aok- 
lin,  27  Tex.  173. 

*  Hughes  v.  Edwards,  9  Wheat.  489. 
»  33  Vict  ch.  14. 

^  In  Orr  v.  Hodgson,  4  Wheat  453;  Smith  y.  Zaner,  4 
Ala.  99;  Foss  v.  Crisp,  20  Pick.  121;  Montgomery  v. 
Borion,  7  N.  *H.  475;  Buchanan  v.  Deshon,  1  Har.  ft  G. 
280;  Wright  v.  Trustees  Meth.  £p.  Ch.  1  Hoff.  Ch.  202, 
it  is  held  that  aUens  cannot  take  by  act  of  law.  In  Craig 
V.  Radford,  3  Wheat.  594;  Atkinsi  r.  Kron,  2  Ired.  Ch. 
58,  held  that  title  would  not  vest  by  devise;  but  in  Vanx 
V.  Kesbit,  1  Model.  Ch.  352;  Clifton  t.  Haig,  4  Desaus. 
330;  Stephen  v.  Swann,  9  Leigh,  404,  held  tiiat  an  alien 
.could  get  title  by  devise. 

^  See  the  statutes  of  the  various  States. 

*Daford  v.  Speed,  11  Bash,  338. 

^  Memerthagen  v.  Davis,  1  Colly.  C.  C.  335;  Re  Gnibert, 
61  Jnr.  852;  Ke  Harrison's  Trust,  Law  J.  N.  S.  Ch.  69; 
6ib«>tt?aCtaM,  1  Bland  (Md.),  138;  17  AsLDec.  857. 

t,9d.  IiODHttics. — Luztatiics  can  take  a  l^gal  ti- 
tle^ and  an  acceptanoe  may  be  presumed  from  lapse 
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of  time,  or  it  i3  sufficient  if  the  cestui  qtie  trust  ac- 
cept the  deed.'  Lunatics  cannot  execute  a  trust 
requiring  discretion,  for  they  are  incapable  of  giv- 
ing an  assent  so  as  to  bind  the  estate,  the  cestui  que 
trusty  or  themselves;'  hence  they  must  act,  if  at  all, 
by  committee,  guardian,  or  under  the  direction  of 
the  court.  A  drimkard  may  be  a  trustee,  but  is 
subject  to  removal.' 

1  Eyrick  v.  Hetrick,  13  Pa.   St.  494;  Ke  Bloomar.  2 
De  Gez  k  J.  83. 

3  Loomis  V.  Spencer,  2  Paige,  153;  Swartwout  v.  Burr, 
1  Barb.  495;  Person  v.  Warren,  14  Barb.  4S8. 

»  Webb  V.  Deitrich,  7  Watts  &  S.  401. 

$  83.  Bankrupts  and  insolvents.  —  Such  per- 
sons have  not  incurred  any  legal  incapacity  to  pre- 
vent them  from  holding  property  which  they  pre- 
viously had  in  trust,  and  they  may  continue  to  so 
hold  it.'  Trust  property  vested  in  a  bankrupt  does 
not  pass  to  his  assignee.'  As  he  holds  only  for  the 
benefit  of  the  cestui  que  trust,  he  cannot  subject  the 
trust  estate  to  any  incumbrances  in  favor  of  others 
than  the  beneficiary.' 

1  Hill  on  Trustees    51. 

'  1  Cruise  Dig.  tit.  12,  ch.  4,  {  1 ;  Perry  on  Trusts,  $  58; 
Ontario  Bank  v.  Mumford,  2  Barb.  Oh.  i'96;  Bliss  v. 
Pierce,  20  Vt.  25;  Kip  v.  Bank  of  N.  Y.  10  Johns.  6a 

»  Butler  V.  Merchants*  Ins.  Co.  17  Ala.  798;  Shryock 
V.Waggoner,  28  Pa.  St.  431;  Lounsbury  v.  Purdy,  11 
Barb.  490;  Ludwig  v.  Highley,  5  Barr.  132;  Harris  v. 
Harris,  29  Beav.  107;  Gardner  v.  Bowe,  2  Sim.  &  S.346. 

$  24.  Who  objectionable  as  trustees. — Cestuis 
que  trust  taking  in  trust  for  themselves  and  others,* 
and  near  relatives,  are  ineligible; '  but  there  is  no 
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positive  law  forbidding  sach  appointments^  and  it  is 
often  veiy  difficult  to  avoid  them.* 

^  Forster  y.  Abraham*  Law  R.  17  Eq.  35L 

*  Wilding  V.  Bolder,  21  Bear.  22. 

*  Ex  parte  Clatton,  17  Jar.  088;  Ex  parte  CoDybeare, 
1  Week.  R.  458;  Be  CUaaold,  10  Law  T.  N.  S.  642;  Re 
HattaU's  TmstB,  18  Week.  R.  416;  Re  Davis's  Tmsts, 
Law  R.  12  £q.  214;  Be  Knight's  will,  26  Ch.  Div.  82.  Bat 
see,  ctjntra,  Craig  y.  Hone,  2  Edw.  554;  Goodwright  y. 
WeUs,  Dong.  771;  Selby  v.  Alston,  3  Yea  339;  Philijes 
Y.  Brydgos,  3  Yes.  126;  Harwood  y.  Oglander,  8  Yes.  127. 

Twn  OH  niuns— • 
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CHAPTER  IV. 

CESTUIS  QUE  TEUST,  PROPERTY  AKD  JURISDICTIOir. 

$  25.  Who  may  be  cestuia  que  trust. 

$  26.  Trust  property,  in  general 

i  27.  Choses  in  action. 

i  28.  Trust  property  in  foreign  jurisdictions. 

$  29.  Jurisdiction  of  courts  over  trusts. 

$  85.  Who  may  be  cestiiis  que  trust. — All  per- 
sons capable  of  taking  a  legal  title  to  land  and  other 
property  may  acquire  an  equitable  and  beneficial 
interest  in  such  land  and  property,  and  become  c^^ 
tuis  que  trust}  In  England  the  sovereign  may  be- 
come a  cestui  que  trust,^  and  as  such  may  take 
personal  property  the  same  as  a  private  citizen,*  In 
America  a  State  may  be  a  cestui  que  trust,  unless  it 
have  a  statute  forbidding  it;  *  and  so  may  the  United 
States,  notwithstanding  its  statute  forbidding  the 
purchase  of  land.*  Corporations  cannot  become  the 
cestuin  que  truest  of  lands  to  which  they  could  not 
hold  a  legal  title.'  Voluntary  associations  may  be- 
come the  cestuis  que  trust  of  personal  property.^ 
AHens  may  become  ceetuis  que  trust,  subject  to  the 
same  limitations  and  modifications  as  have  been 
applied  to  them  as  settlors  and  trustees.^  But  a  re- 
sulting t^nist  wiU  not  be  raised  in  £avor  of  an  alieo.* 
It  is  not  always  necessary  that  the  cestui  que  trust 
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shotild  be  named,  or  even  be  in  eue,  at  the  time  the 
trust  is  created  in  his  favor.'*  Infants  mav  bo  cet- 
iuis  que  trusL^  The  trust  will  take  effect  when 
ilie  cestui  que  trust  is  ascertained,  or  comes  into 
being.*''  Illegitimate  cliildren,  bom  or  unborn,  may 
1)6  cestuls  que  trust}*  A  trust,  other  than  a  char- 
itable one,  will  not  take  effect  until  the  trustees  are 
identified. ^^  In  some  cases  a  person  may  take  an 
•equitable  interest  in  a  way  in  which  the  legal  title 
coald  net  be  limited. '^  A  trust  for  the  hidrs  of  a 
person  is  a  valid  trust  for  his  children.*' 

'  LewiD  on  Trusts,  43;  Sanders  on  U^es,  370;  Trotter 
v.  B.ocker,  6  l:*ort.  269;  Amherat  AcaJ.  v.  Cowls,  6  Pick. 
427;  17  Am.  Dec.  387;  Phillips  Acad.  v.  King  12  Ma>«. 
^46;  Johnson  V.  Whiton,  lid  Mass.  340;  Noble  v.  Andrews, 
^  Conn.  346. 

»  PiOgers  V.  Ptogers,  18  Hun  (X,  Y.),  409. 

'  Asht'iU  V.  Lan^dale,  4  Eng.  L^w  &  Eq.  80;  Middle- 
ton  V.  Spicer,  1  Brown  Ch.  201;  Mitford  v.  Reynolds^ 
1  PhilL  185;  Brummel  v.  McPberson,  5  Kuss.  264 

*  Lamar  v.  Simpson,  1  Rich.  Oh.  71;  42  Am.  Dea  345w 

^  3  SUt  at  Large,  568,  May  1, 1820;  Neilson  ▼.  Lagow» 
12  How.  107. 

^  Lewin  on  Trusts,  44,  Hill  on  Trustees,  52. 

'  No.  Bridgewater  v.  Warrins,  24  Pick.  304;  Swedes* 
borough  Ch.  V.  Nhivers.  16  N.  J7  Eq.  453. 

<  See  $$13»  2X9  afU^ 

*  Phillips  V.  Crammond,  2  WasK  C.  C.  441;  Leggett 
T.  Dubois,  6  Paige  Ch.  114;  28  Am.  Dec  413;  Taylor  v. 
Benham,  5  How.  270. 

*•  Frazier  v.  Frazier,  2  Hill  Ch.  305;  Ashurst  v.  Given, 
5  Watts  *  S.  329;  Carson  v.  Carso  1  Wins.  (N.  C.)  24; 
€]*ih  First  Presb.  Soc.  v.  Bowen,  -1  Hun,  389. 

^^  Bethea  v.  McColl,  5  Ala.  308. 

"  2  Washb.  Real  Prop.  205;  Bryant  v.  Russell,  23  Piot. 
520;  Miller  v.  Chittenden,  2  Iowa,  315. 
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"Qardner  v.  Heyer,  2  Paige,  11;  Collins  ▼.  Hozie,  9 
Paige,  81;  Gabb  v.  Prendergast^  3  £q.  B.  648;  Owea  r. 
Bryant,  Law  J.  21  Ch.  860. 

"  Urket  V.  CoryeU,  6  WiU.  &  8.  61. 

^^  Lewin  on  Trusts,  45. 

"  Flint  V.  Steadman,  36  Vt  210. 

i  88.  Trust  property,  in  general.— All  property, 
whether  real  or  personal,  that  can  be  assigned  at  law, 
may  be  made  the  subject  of  a  trust.'  Thus  the  grant- 
or's equitable  interest,"  a  reversion,*  a  contingent  in- 
terest,* a  receipt  for  a  medicine,  the  copyright  of 
a  book,^  a  patent  right,^  a  trade  secret,^  and 
growing  crops,'  may  be  conveyed  in  trust. 

1  Knight  V.  Bowyer,  23  Beav.  6  »9;  2  De  Gex  &  J.  421; 
Lewin  on  Trusts,  47;  Hinkle  v.  Wanzer,  17  How.  353. 

s  Gilbert  v.  Overton,  2  Hem.  &  M.  110;  Knight  v. 
Bowyer,  23  Beav.  609. 

*  Shafto  V.  Adams,  4  Giff.  492. 

*  Wethered  v.  Wethered,  2  Sim.  183;  Harwood  v. 
Tooke,  2  Sim.  192;  Beckley  v.  Newland,  2  P.  Wms  182. 

*  Green  v.  Folgham,  I  Sim.  398. 

^      «  Sims  V.  Marryatt,  17  Q.  B.  281. 
f  Russell's  Patent,  2  De  Gex  &  J.  130. 
®  M  >rison  v.  Moat,  6  Eng.  L.  &  Eq.  14;  9  Hare,  24h 

*  Robinson  v.  Mauldin,  11  Ala.  977 ;  Grantham  v. 
Hawley,  Hob.  132;  Fetch  v.  Tutim,  15  Mees.  &  W.  110; 
McCarthy  v.  Blevins,  6  Yerg.  195;  26  Am.  Dec.  262. 

$  87.  Ghoses  in  action.— In  equity,  choses  in 
action,  *  expectancies,  '  contingent  interests,  •  possi- 
bilities, *  equitable  reversionary  interests,  *  mere 
naked  powers,  •  and  even  property  not  owned  by 
the  assignor  and  not  in  ease,  ^  may  be  assigned  in 
trust     But  there  are  some  choses  in  action,  eta, 
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that  cannot  beassigned  eyen  in  equity,  ao  as  to  beoGme 
the  subject  of  a  trust' 

^  Yeates  v.  Groves,  1  Vea.  Jr.  280;  Morton  v.  Naylor, 
1  Hill,  083;  Ex  parte  South,  3  Swans.  393;  Burn  v.  Car- 
valho,  4  Mylne  ft  C.  690;  Row  v.  Dawson,  1  Ves.  Kr.  331; 
Kyall  V.  Kolles,  1  Ves.  348;  Towuseud  v.  Windliam,  2 
Ves.  6;  Ex  parto  Alderson,  1  Madd.  63;  Clemson  v.  David- 
son, 6  Binn.  392. 

'  Douglas  V.  Russell,  4  Sim.  524;  Wetherhed  v.  Weth* 
erhed,  2  ^^im.  183;  Laughton  t.  florton,  1  Hare,  649; 
Fitzgerald  v.  Vestal,  4  Tweed,  258. 

*Ham  V.  Van  Orden,  84  N.  Y.  287;  Varish  v.  Ed- 
wards,  1  UofL  Ch.  383. 

*Ibid. 

*  Kekewich  v.  Manning,  1  DeGex,  M.  &  G.  187;  Vogla 
y.  Hughes,  2  Sim.  k  G.  la 

*  Brown  v.  Jliggs,  8  Ves.  570. 

'  Laugton  v.  Ilorton,  1  Hare.  649;  Field  v.  Mayor  etc. 
2  Selden,  179;  r^7  Am.  Dec.  435;  McWilliams  v.Nisley, 
2  Serg.  k  R.  509;  7  Am.  Dec.  654;  Stewart  v.  Kirkland,  19 
Ala.  162;  Brooks  v.  Hatch,  6  Leigh,  534;  In  re  Ship 
Warre,  8  Price,  269;  Wilson  Est.  2  Barr.  325;  Pennock  v. 
Coe,  26  How.  117;  Leslie  v.  Guthrie,  1  Bing.  (N.  0.)  697; 
Hinkle  v.  Wanzer,  17  How.  363;  Mitchell  v.  Winslow,  2 
Story,  630;  G  Law  Rep.  347;  Holroyd  v.  Marshal,  2  Giff.  38S. 

*  Perry  on  Trusts,  J  69;  Gardner  v.  Adams,  12  Wend. 
297;  Garrow  v.  Davis,  15  How.  277;  Dunklin  v.  Wilkina^ 
5  Ala.  199;  Story's  Eq.  Jur.  $$  1040-1055. 

88.  Trust  property  in  foreign  Jurisdictiona.— 
As  regards  personal  property,  there  is  no  trouble, 
for  it  follows  the  person;  and  if  the  parties  are 
within  the  jurisdiction  of  the  court,  that  tribunal 
has  jurisdiction  over  the  subject-matter.^  There 
may  be  some  practical  difficulties  in  the  execution 
of  a  trust  in  personal  property  beyond  the  juris- 
diction of  the  court,'  but  equity  will  compel  the 
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-sjwciSc  performance  of  contracts,  and  enforce 
natural  equities  as  to  lands  lying  in  a  foreign  juris- 
diction, provided  the  parties  are  within  its  juris- 
diction; as  in  case  of  advances  on  estates;' •  the 
specific  performance  of  articles  for  ascertaining 
boundaries;^  giving  effect  to  an  equitable  mort- 
ga^;'  directing  au  account  of  the  rents  and  profits 
.of  foreign  lands;*  decreeing  an  absolute  sale,'  or 
foreclosure  of  a  mortgage;^  relieving  against  a 
fraudulent  foreign  conveyance,*  and  granting  an 
injunction  again^  taking  possession.'®  In  fine,  th& 
courts  of  the  place  where  the  person  is  founds 
though  the  property  is  elsewhere,  will  have  juris- 
diction over  a  trust."  If  the  land  and  not  the 
person  is  within  the  jurisdiction,  a  specific  per^ 
f  omiance  cannot  be  decreed. ''  In  some  cases,  a^court 
will  have  jurisdiction  of  a  trust,  although  botli 
property  and  trustee  are  beyond  its  jurisdictioxL.^ 

^  Lewin  on  Tmstess,  48;  Hill  on  Trasts,  44;  Chase  ▼• 
Chase,  2  Allen,  101;  Mason  v.  Chambers,  4Mar8h  J.  J. 
401;  Hill  V.  Reardon,  2  Kuss.  608. 

»  Booth  V.  Clark,  17  How.  327. 

•  Scott  V.  Nesbitt,  14  Ves.  438.. 

^  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444;  Angus  v.  An* 
gus,  West,  23;  Cood  v.  Cood,  33  Beav.  314;  Bo&rdeou  v, 
J^ous,  1  Atk.  543;  Portarlington  v.  Soulby,  3  Mylne  &  K. 
104;  Athol  V.  Derby,  1  Ch.  Cas.  221;  Drummond  r. 
Drnmmond,  Law  J.  N.  S.  37  Ch.  811. 

*  Ex  parte  Pollard  v.  Mont.  &  A.  340;  Mont.  &  C.  23^ 
Korris  v.  Chambres,  29  Beav.  246;  Martin  v.  Martm,  % 
ilvuss.  <&  M.  507. 

*  Roberdeou  v.  Bons,  1  Atk.  543. 
» Ibid. 

•  Paget  V.  Ede,  Law  R.  18  Eq.  IIB;  ToUerv.  Carter«t» 
2  Yem.  494;  Be  Lonedendale  CfottoB  Spinning  Co.  8  Glu 
Biv.  150. 
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*  Arglasse  ▼.  Mnscbamp,  1  Vern.  75;  Archer  y.  Pre** 
ton,  1  V  em.  77. 

^  Cranstown  v.  JofanstaD,  5  Vee.  278;  Bunbery  t.  Bcuip 
bery,  1  Beav.  3ia 

u  Masaie  v.  Wi^ts,  6  Cranch,  160;  Watkixifl  ▼.  Holmuif 
16  Peters,  25;  Sntphen  v.  Fowler,  9  Paige,  280;  Guild  ▼. 
GnUd,  16  Ala.  121;  De  Klyn  v.  Watkins,  3  Sand.  Cli. 
185;  Shattuck  v.  Cassidy,  3  £dw.  Ch.  152;  Epiacopal 
Ctaach  ▼.  WHey,  2  HOI  Ch.  684;  30  Am.  Dec.  386; 
Huji^es  V.  Hall,  5  Monf .  431.  But  see  Lewis  v.  Nelson* 
1  McCart.  94. 

"  Spurr  V.  Scoville,  3  Cash.  578;  Fell  v.  Brown,  2 
Brown  Ch.  276;  Meux  y.  Maltby,  2  Hwanst  277. 

"  Chase  v.  Chase,  2  Allen,  101;  Cooley  y.  Scarlett,  38 
QL  316;  87  Am.  Dec.  298;  CnrtU  y.  Smith,  60  Barb.  9. 

f  99  .Jurisdiction  of  conrta  over  trusts  — ^Origi- 
inally,  the  only  jurisdictian  of  equity  courts  was 
over  the  person.'  And  now,  if  the  property  is  out 
of  the  jurisdiction,  the  decree  must  be  only  in  per- 
sonam and  not  in  rem^  and  if  to  give  the  needed 
relief  there  must  be  a  decree  against  the  land,  the 
court  cannot  act.*  The  person  need  not  reside 
within  the  jurisdiction;  it  is  sufficient  if  he  is  found 
there,  and  a  ne  exeat  may  keep  him  there  until  the 
court's  decree  is  performed,**  If  an  equity  court 
has  jurisdiction  over  parties,  it  can,  by  injunction, 
restrain  them  frpm  proceeding  in  foreign  courts. 
If  the  injunction  is  disregarded,  the  remedy  is  to 
proceed  against  the  parties  acting  in  contempt  of 
it.^  But,  in  so  far  as  the  State  and  federal  courts 
have  concurrent  jurisdiction,  the  parties  may  choose 
between  these  tribimals.*  Court  has  jurisdiction 
over  a  bond  securing  a  trust.^ 

^  Massie  y.  Watts,  6  Cranch,  160;  Penn  v.  Baltimore, 
1  Yes.  444. 
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s  Mead  t.  Menitt,  2  Paige,  404;  White  y.  White,  7 
OiU.  &  J.  208. 

»  Booth  V.  Clark,  17  How.  322:  Walker  v.  Ogden,  1 
Dana,  252;  Hawley  y.  James,  7  Paige,  213;  32  Am,  Deo. 
623;  Nelson  y.  Bridport,  8  Beay.  547;  Gloyer  y.  Strot- 
hoff,  2  Bro.  C.  G.  33;  Martin  y«  Martin,  2  Ryan  &  M.  507; 
Blount  y .  Blonnt,  1  Hawks,  365;  Godfray  y.  Godfray,  12 
Jut.  N.  S.  3^7. 

«  Woodward  y.  Schatzdl,  3  Johns.  Ch.  412;  Mitchell 
y.  Bunch,  2  Paige,  606;  22  Am.  Deo.  669;  Gibert  y.  Colt, 
1  Hopk.  496;  Grant  y.  Grant,  3  Russ.  598;  Chalmers  y. 
Hack,  19  Me.  124. 

*  Dehon  y.  Foster,  4  Allen,  545;  Pearce  y.  Olnev,  20 
Conn.  544;  Great  Falls  y.  Worster,  23  N.  H.  470;  Bris- 
ham  y.  Henderson,  1  Cosh.  430;  48  Aul  Dec.  610;  Baiuc 
▼.  Rutland,  28  Vt.  470;  Cage  y.  Cassidy,  23  How.  109; 
Hayes  y.  Ward,  4  Johns.  Ch.  123;  8  Am.  Deo.  554;  Marsh 
▼.  Putnam,  3  Gray,  566;  Beal  y.  Burchstead,  10  Cush.  523. 

•  McKim  V.  Voorhies,  8  Cranch,  279;  Coster  y.  Gris- 
wold,  4  Edw.  Ch.  364;  DigRs  y.  Walcott,  4  Cranch.  179; 
English  y.  Miller,  2  Rich.  Eq.  320;  Bicknell  y.  Field,  8 
Paige,  440;  Craft  y.  Lathrop,  2  WalL  Jr.  103;  Burgoss  y. 
Smith,  2  Barb.  Ch.  27^. 

'  State  y.  Roudebnsh,  114  Ind.  347, 
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i  30.  At  common  law.--Aa  regards  their  origin, 
tnists  are  declared  or  express — created  by  the  defi- 
Xiite  and  express  words  of  the  settlor,  as  by  deed  or 
iriU— or  implied,  resulting,  and  constructive  trusts, 
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arising   indirectly  from  the    acts  of   pai"ti(«,    by 
operation  of  law.     First,  of  express  trusts:  at  com- 
mon law,  as  instruments  in  wiiting  were  not  neces- 
sary for  transferring^and,   but  con'  jyances  were 
made  by  feoHment  and  mere  liveiy  of  seizin,'   so 
uses  were  created  by  parol,"  and  as  trusts,  like  uses, 
are  of  tlieir  own  n  iture  aveirable,  they  might   be 
docl  trod,  in  the  absence  of  statutoiy  requirement, 
without  any  writing;^  as,  if  an  estate  wei'e  conveyed 
to  tlio  use  of  A.  and  lii:4  heirs,  a  tnist  in  favor  of  B, 
might  bo  riised  by  pirol.^     The  cases  have  been 
somowliat  in  conflict,  but  this  is  owing,  in  whole  or 
in  part,  to  the  necessity  of  a  deed,  in  some  instan- 
ces, in  making  transfera;  and  it  is  comparatively 
safe  to  say,  that  whei-e  a  deed  was  given  to  convey 
an  estate,  a  declaration  in  writing  was  necessary  to 
create  a  use  or  tinist  therein,  but  if  the  conveyance 
was  made  without  a  writing,  a  trust  therein  could 
be  created  by  parol.^     This  question  is  of  less  im- 
portance in  the  United  States  since  the  statute  of 
frauds  has  been  generally  adopted,  though  it  has 
been  held  that  a  trust  in  Linds  could  not  be  raised 
by  parol  at  common  law.*     In  some  States  whei*e 
the  statute  of  frauds  is  not  in  force,  as  in  Texas,^ 
Tennessee,'*  North  Carolina,^  and  Viigini  i,^°  tioists 
may  still  be  created  by  parol.     In  most  of  the  other 
States,  ill  consequence  of  the  statute  of  frauds,  some 
writing  is  necesI^ary  to  create  a  trust  in  lands." 

*  2  Sanders  on  Uees  and  Trusts,  1-8;  4  Kent.  4S0. 

2  1  Sanders  on  Uses,  14,   218;  Lewin  on  Trusts,  51; 
Perry  on  Trusts,  §  75, 

•  Bonbovv  v.  Townsend,   1  Mylne  &  K.  506;  Bayley  v. 
Boulcotb,  4  Russ.  347;  Orabb  v.  Crabb,  1  Myine  &  K.  511*; 
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Bellaads  ▼.  Compfton,  2  VeriL  294$  Thrnxtan  ▼.   Att'y- 
Oen.  1  Vern.  341;  Fordyoe  v.  Willis,  3  Bro.  C.  C.  567. 

*Ib. 

^  Gilbert  on  Uses,  270;  AdlinKton  ▼.  Cann,  3  Atk.  141; 
Duke  on  Char.  141;  Fordyce  v.  Fordyce,  3  Bro.  C.  C.  587. 

*  Dean  v.  Dean,  6  Conn.  287.  But  see  Readj^  v.  Kearsley, 
14  Mich.  215;  Mclntire  v.  Skinner,  4  Greene,  89;  Fleming 
T.  Donahoe,  k  Ohio,  255. 

7  James  v.  Knlcrod,  5  Tex.  512;  55  Am.  Dec.  743; 
Miller  V.  Thatcher,  0  Tex.  482;  60  Am.  Dec.  172;  Cnney 
T.  Dnpree,  21  Tex.  219;  Leakey  v  Gonter,  25  Tex.  403; 
Bailey  v.  Harris,  19  Tex.  110;  Todd  v.  Lysart,  23  Tex. 
£97;  Grooms  v.  Rnst,  27  Tex.  234;  Johnson  v.  Deloney, 
35  rex.  48. 

^  liaywood  y.  Ensley,  8  Hnmph.  460;  Wilbum  ▼. 
Spofford,  4  8need,  705;  Thompson  v,  Thompson,  1  Yerg. 
100;  McLanahan  v.  McLanahan,  6  Humph.  09. 

'Riggs  V.  Swann,  6  Jones  £<^  118;  Foy  y.  Foy,  2 
Hayw.  131;  McLauriny.  Fairly,  6  Jones  £q.  375;  Shelton 
y.  Shelton,  5  Jones  Eq.  292. 

"  Bank  of  U.  S.  y.  Carrington,  7  Leigh,  676;  Hidden 
y.  Jordan,  21  Cal.  92;  Walraven  y.  Lock,  2  Pat.  &  H.  549. 

"  Donlin  y.  Bradley,  119  IlL  412;  Moore  y.  Moore,  38 
K.  H.  382;  Steere  y.  Steere,  5  Johns.  Oh.  1;  9  Am.  Deo. 
236;  Homer  y.  Homer,  107  Mass.  82;  Lawson  y.  Lawson, 
117  HL  98;  Barnes  y.  Taylor,  27  N  J.  Eq.  259;  Bates  y. 
Huid,  65  Me.  180;  McClellan  y.  McClellan,  65  Me.  500; 
Patton  y.  Heeoher,  6:  Ala.  579;  Andin<ir  y.  Davis,  33  Miss. 
674;  77  Am.  Dec  658;  Kni»x  y.  McFarran,  4  Colo.  586; 
Wolf  y.  Corby,  30  Md,  356;  Eaton  y.  Eaton,  35  N.  J. 
L.  290;  Harper  y.  Harper,  5  Bash,  177;  Browne  St. 
Frauds,  §§79-82;  Ratliffy.  Ellis,  2  Iowa,  59;  63  Am.  Dec. 
4^1;  Irwin  v.  Irers,  ]  Ind.  308;  63  Am.  Dec  420;  Lantry 
y.  Lantry,  51  111.  4  8;  2  Am.  Rep.  310;  Robertson  y. 
Robertson,  9  Watts,  34;  Wentworth  y.  Wentworth*  2 
Minn.  277;  72  Am.  Dec.  97;  Jackson  y.  Miller,  6  Wend* 
928;  21  Are.  Dec.  3 16;  Leahey  y.  Gardner,  3  Watts  k  S. 
314;  38  Am.  Dec  764.  In  Penn.  statute  of  1851  first  re- 
qaired  writing:  Green  y.  Gates,  73  Mo.  115;  Rock  Riyer 
Paper  MiU  Co.  y.  Fisk,  47  Mich.  212;  Cade  y.  Dayis,  9$ 
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K.  C  139;  Patterson  V.  Mills,  69  Iowa,  755;  Golnmbus  eta 
K.  W.  Co.  V.  Braden,  110  Ind;  668;  Bibb  v.  Hunter,  79 
Ala.  351;  White  v.  Farley,  81  Ala.  563;  Taylor  v.  Sayles, 
67  N.  H.  465;  and  see  State  statntea. 

$  31.  Parol  proo£ — ^If  a  trust  is  declared  in' 
writing,  parol  evidence  is  inadmissible  to  contradict 
the  expressed  intentions  of  the  instrument;^  but  if 
the  instrument  is  vague  and  ambiguous,  parol  evi- 
dence may  be  introduced  to  assist  in  its  interpreta- 
tion.' All  absolute  conveyance  of  land  cannot  be 
shown,  by  the  grantor  to  be  a  grant  in  trust  for 
himself  no  fraud  or  mistake  being  alleged;'  and 
evidence  tending  to  show  that  a  deed  absolute  on 
its  face  is  a  mortgage  or  a  conveyance  in  trust 
should  be  clear  and  received  with  great  caution.* 
Want  of  consideration  for  a  deed,  possession  of 
land  by  the  grantor  after  conveyance,  and  the  non- 
payment of  the  purchase-money,  may  be  put  in 
evidence  to  show  a  trust  relation.*  If  the  instru- 
ment in  any  way  indicates  an  intentioii  of  mak- 
ing a  person  the  holder  of  both  the  legal  and  bene- 
ficial estate,  a  trust  cannot  be  created  by  paroL* 
Neither  can  there  be  a  trust  by  parol,  where  a 
valuable  consideration  is  paid,^  unless  it  can  be 
proven  by  a  person  not  privy  to  the  deed.®  Where 
property  was  conveyed  for  the  benefit  of  a  child, 
though  no  declaration  of  trust  appeared  in  the  deed, 
evidence  was  admitted  to  prove  it,*  Whenever 
parol  evidence  is  admitted  to  establish  a  trust  it 
must  be  very  clear  and  satisfactory.'* 

^  Lewis  V.  Lewis,  2  Oh  77;  Finch's  Case,  4  Inst.  86; 
Steere  v.  Steer e,  5  Johns.  Ch.  1;  9  Am.  Dec.  256;  Sims  v.. 
Smith,  11  Ga.  198;  Dickenson  v.  Dickenson,  2  Murph. 
279;  lioydv.  Inglis,  1  Desaus.  333;  Harris  v.  Barnet^  a 
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Gratt.  339;  Mann  v.  Mann,  1  Johns.  Oh.  234;  Ashley's 
Admr  v.  Rabin  son,  23  Ala.  112;  tt5  Am.  Dec.  387; 
Stnrtevant  v.  Stnrtevant,  20  N.  Y.  39;  75  Am.  Dec.  371; 
Lake  v.  Freer,  1 1  III  App.  576. 

'Steero  v.  Steere,  5  Johns.  Ch.  1;  9  Am.  Dec.  256; 
Forstar  v.  Hale,  3  Ves.  69G;  Taylor  v.  Taylor,  1  Atk.  386; 
Mann  jr.  Mann,  1  Johns.  Gh.  234. 

*  Stnrtevant  v.  Startevant,  20  N.  Y.  39;  76  Am. 
Bee.  371. 

*Corbit  V.  Smith,  7  Iowa,  60;  71  Am.  Dec.  431; 
HuTit  V.  Harper,  14  Hun,  283;  Horn  v.  Keteltas,  42  How. 
Pr.  152;  McMahon  v.  Macy,  51  N.  Y.  161. 

*  VaaJever  v.  Freeman,  20  Tex.  333;  70  Am.  Dec.  391. 

•Lewin  on  Tmsts,  61;  Dean  v.  Dean,  6  Conn.  285; 
Philbrook  v.  Delano,  29  M-.  410;  Starr  v.  Starr,  1  Ohio, 
321;  Movan  v.  Hays,  1  Johns.  Ch.  343;  Hutchinson  v. 
TindaU,  2  Green.  Ch.  357. 

'  lb,  Gilbert  on  Uses,  66,  57;  Pilkin2ton  v.  Bayley,  7 
Bro.  P.  C.  383. 

*  Squire's  App.  70  Pa.  St  266;  Strong  v.  Glasgow,  2 
Murph.  289. 

*  Giy  V.  Hunt,  1  Murph.  141;  3  Am.  Dec.  681;  Ross  ▼. 
Xorrell,  1  Wash.  14;  1  Am.  Dec.  422. 

i»SnelIing  v.  Uttorback,  1  Bibb.  609;  4  Am.  Dec.  661; 
H?nter  v.  Bilyeu,  30  111.  246;  Harrison  v.  Howard,  1 
Ired.  Eq.  407;  Brady  v.  Parker,  4  Irod  Eq.  4  0;  Lyman 
V.  Ins.  Co.  2  Johns.  Ch.  630;  Philpot  v.  Elliot,  4  Md. 
Ch.  273. 

$  33.  Trasts  by  parol— These  are  subject  to  the 
sain3  rales  as  trusts  created  by  a  writing,  and  can- 
not afterward  ba  altered  or  revoked;  *  and  if  money 
has  D33n  paid  on  them  it  cannot  be  recovered  back.' 
The  declarations  to  create  a  trust  must  be  prior  to, 
or  contemporaneous  with,  the  conveyance.^  Admis- 
sions of  a  cestui  que  trust  are  not  allowed  to  create 
a  trust  in  his  favor,  except  in  case  of  a  resulting  or 
implied  trust.*  In  States  where  trusts  can  be 
FlTnt  oh  Trusts— 4 
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created  by  parol,  the  clear  and  explicit  declarations 
of  the  trustee,  naming  the  subject  of  the  trust  and 
the  cestui  que  trusty  may  show  how  he  held  the  es- 
tate.* But  vague  and  uncertain  expressions  of  unex- 
ecuted intentions  are  insufficient  to  create  a  trusty* 
nor  can  one  be  created  in  a  thing  conferred  as  an 
honor  and  for  personal  services,  as  in  a  pension.^ 
Trusts  may  be  created  by  parol  in  personalty,  but 
not  in  real  estate.^ 

^  Adlington  y.  Cann,  3  Atk.  151;  Greenfield's  Est.  14 
Pa.  St.  489;  Brown  v.  Brown,  12  Md.  87;  Krcenian  v. 
Freeman,  2  Pars.  Eq.  81;  Kaesell  v.  Jackson,  10  Ha?e, 
204;  Tritt  y.  Crotzer,  13  Pa.  St.  451;  Kirkpatrick  v.  Ale- 
Donald,  11  Pa.  St.  387. 

2  Eaton  V.  Eaton,  35  N.  J.  290. 

'  Ivory  V.  Bums,  66  Pa.  f^t.  303;  Bennett  v.  Fnlmer, 
49  Pa.  JSt.  155;  Chapman  y.  Wilbur,  3  Or.  326. 

*  Reid  V.  Reid,  12  Rich.  Eq.  213;  Lee  v.  Hnntoon,  1 
Hoff.  C!i.  447;  Harris  v.  Bamett,  SGratt.  339;  Bellasis  v. 
Compton,  2  Vern.  294. 

ft  Williara  V.  WiUiard,  66  Pa.  St.  119;  Wilson  y.  Dent, 
3  Sim.  385;  Dellmgar's  App.  71  Pa.  St.  425. 

•Smith  V.  Patton,  12  W.  Va.  641;  Slocumby.  Marshall, 
2  Wash.  C.  C.  398;  Childs  y.  Wesleyan  Cem.  Assoc.  4 
Mo.  App.  74. 

T  Fordyce  v.  Willis,  3  Bro.  C.  C.  687. 

8  Thomas  y.  Merry,  113  Ind.  83. 

$  33.  Statute  of  frauds. — ^The  statute  of  frauds 
declared  that  trusts  in  lands  "  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party 
who  is  by  law  to  declare  such  trust,  or  by  his  last 
will  in  writing;" '  and  express  trusts  in  lands  cannot 
be  proved  by  parol,  wherever  this  or  a  similar  stat- 
ute is  in  force.'  The  objection  to  parol  evidence  is 
removed  if  a  trust  is  manifested  or  proved  by  writ- 
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-iii,?,  and  it  need  not  be  created  and  declared  in 
T7nting/  The  intei^st  of  the  cestui  que  trust  in 
hnd  cannot  be  conveyed  by  parol.*  In  some  states 
the  statute  has  been  re-enacted  nearly  verbatimy^  in 
ethers,  "  the  trust  must  be  created  or  declared  by 
an  imtrument  in  writing  signed  by  the  party,  or  by 
the  attorney  of  the  party,  creating  or  declaiing  the 
trust  "**  In  the  absence  of  direct  decisions,  the 
hng'iage  of  the  courts  seems  to  make  the  woixis 
"created  and  declared"  synonymous  with  "mani- 
fest ad  and  proved,"  so  that  the  interpretation  of  the 
now  wording  is  the  same  as  that  of  the  orij  iniil 
statate;  ^  and  the  same  rules  apply  to  the  Ameri(jan 
a:  to  the  English  stitutes.*'  "Any  writing  signed 
by  the  parties  "  is  sufiacient  to  create  a  trust. ^  In 
som3  State :i  the  seventh  section  of  the  stitvite  has 
not  been  enaotad; "  while  the  ninth  section  seems 
to  be  universally  adopted."  Some  declarations  of 
trust  must  be  executed  in  the  same  form  as  deeds 
of  real  estate." 

» 29  Car.  II,  ch.  3,  JJ  7,  8,  9. 

*  Green  v.  Gates,  73  Md.  115;  Columbus  etc.  R.  W.  Co. 
V.  Braden.  110  Ind.  558;  Bibb  v.  Hunter,  79  Ala.  3ol; 
Gerry  v.  Stimson,  60  Me.  186. 

*  Barrel!  v.  Joy,  16  Mass.  221;  Safford  v.  Rantoul  12 
Pick.  233;  Pinney  v.  Fellows,  15  Vt,  625;  Lane  v.  Ewinsr, 
31  Mo.  76;  77  Am  Dec.  632;  Unitarian  Soc  v  Wood- 
bury, 14  Me.  281;  Gibeon  v.  Foote,  40  Mis^.  788;  SkeLt 
V.  Whitmore,  Freem.  280;  Riddle  v.  Emerson,  1  ^'cm. 
108. 

*  Richardson  v.  Richardson,  9  Gray,  313;  Smith  v. 
Bumham,  8  Snmn.  435. 

*  Arkansas,  Maryland,  Missouri,  New  Jersey,  South 
Carolina,  and  Pennsylvania,  since  1866. 

'Alabama,  California,  Maine,  Massachusetts,  MicM- 
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gan,  Miesissippi,  New  Hampshire,  Rhode  Island,  Vermont, 
aad  Wiscousin. 

TPinnock  v.  Plough,  16  Vt.  508;  42  Am.  "Deo.  521; 
Pratt  V  Aycp,  3  Cliand.  265;  Jenkins  v.  Eldjetlge.  3 
St  ry,  204;  Corse  v.  Leggett,  25  Barb.  394;  and  for  N.  Y. 
since  the  act  of  1860,  see  Cook  v.  Burr,  44  X.  Y.  158 

8  Blodgett  V.  Hildreth,  103  Mass.  486;  Sheets'  Est.  52 
Pa.  St.  257;  Jaques  v.  Hall,  3  Gray,  194;  Browne  on  Stat. 
Frauds,  }  104. 

»  In  New  York,  by  Act  of  1860. 

^*  Connecticut,   Delaware,   Indiana,  Kentucky,   North 
Carolina,  Ohio,  Tennessee,  and  Texas. 

^^  See  statutes  of  the  several  States  relating  to  trusts. 
*2  In  Iowa. 

$  34.  Formality  required. — No  particular  ex- 
pressions are  necessary  to  create  a  trust;  any  lan- 
guage clearly  showing  the  settlor's  intention  is  suf- 
ficient if  the  objects,  property,  and  the  disposition  of 
it  are  deSnitaly  stated;^  and  the  statute  wdl  be  satis- 
fied if  the  trust  can  be  manifested  or  proved  by  any 
subsetiuent  acknowledgment  by  the  trustee,  as  by 
an  express  declaration  by  him,'  or  any  memoran- 
dum to  that  effect,'  or  a  letter  by  him,*  or  his  an- 
swer in  equity,*  or  his  affidavit,'  or  a  recital  in  a 
bond,'  or  deed,®  or  pamphlet,*  by  the  trustee;  finally 
by  any  wiiting  shDwin'j  the  fiduciary  relation  of  the 
parties  and  the  conditions  of  it.*^  If  there  is  writ- 
ten evidence  that  a  party  is  only  a  trustee,  his 
position  may  be  explained  by  parol,"  Letters, 
memoranda,  et3.,  need  not  have  been  intended  as 
evidence  nor  directed  to  the  cestui  qtte  trust.^^ 
However  late  the  proof,  a  trust  will  relate  back  to 
the  date  of  its  creation.  ^^  It  must  appear  that  a 
trust  was  intended  by  the  parties^'*  and  writings  majr 
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he  explained  b7  parol,  to  the  same  extent  as  in. 
other  eases;^*  but  they  must  state  the  object  and 
nature  of  the  trust,  and  their  connection  with  the 
sibject-matter,  with  sufacient  certainty.*'  1  he  per- 
sons who  are  to  receive  the  beneficial  interest,  end 
the  proportion  to  each,  must  be  ascertained."  When 
several  papers  together  establish  a  trust,  it  is  net 
necessaiy  that  they  should  all  be  signed;'^  indeed, 
it  has  been  held,  that  the  initials  of  the  party  upon 
the  written  instrument  is  sufficient.*'  The  signa- 
ture must  be  that  of  the  party  who  is  by  law  en- 
abled to  declare  the  trust,  that  is,  the  owner  of  the 
beneficial  interest.**  If,  after  an  absolute  convey- 
ance, the  would-be  cestui  que  trust  seoks  to  Ootib- 
lish  a  trust,  he  should  produce  a  writing  from  £he 
grantee  of  the  legal  title.**  The  cestui  que  trust 
can  declare  the  terms  of  the  trust  only  when  there 
13  no  dispute,  or  when  the  trust  arises  by  operation 
of  law;  ^^  or  where  there  is  an  absolute  deed,  and  the 
tmst  is  shown  by  parol ^ 

*  Lewin  on  Trusts,  55;  2  Spence  Eq.  860;  Homer  v. 
Homer,  107  Mass.  82;  Baylies  v.  Payson,  5  Allen,  488; 
Price  V.  Reeves,  38  Cal.  457;  Price  v.  Minot,  107  Mass. 
61;  Pownal  v.  Taylor,  10  Leigh,  183;  Giddingsv.  Palmer, 
107  Mass.  270;  Carrie  v.  White.  45  N.  Y.  822;  Rees  v. 
Livingston,  41  Pa.  ^t.  113;  Paul  v.  Fulton,  32  Mo.  110; 
82  Am.  Dec.  125;  Waddingham  v.  Loker,  44  Mo.  132; 
100  Am.  Dec.  260;  Bates  v.  Hurd,  65  Me.  180;  Conway  v. 
Kinswortby,  21  Ark.  9.  But  see  Conway  v.  Cutting,  61 
K.  H.  40S;  Whitcomb  v.  Cardell,  45  Vt.  24;  Jones  v. 
Wilson,  60  Ala.  332;  Ogden  v.  Larrabee,  57  111.  389;  Ty- 
ler V.  Ty.er,  25  111.  App  333. 

*  Ambrose  v.  Ambrose,  1  P.  Wms.  321;  Knox  v.  Mc- 
Parran.  4  Colo.  586. 

8  Urann  v.  Coates,  109  Mass.  681;  Fi-her  v.  Fields,  10 
Johns.  495;  Bellamy  v.  Burrow,  Cas.  t  Talb.  98;  Kings- 
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bury  V.  Biirndde,  58  111.  310;  11  Am.  Kep.  67;  Johnson  v. 
Delnney,  35  Tex.  42. 

*  Montague  v.  Hayes  10  Gray.  609;  Phelps  v.  Seeley, 
22Gratfc.  o73;  Kingsburgv.  Bumside,  58  111.  310;  11  Am. 
Rep.  67;  Foreterv.  Hale,  3  Ves.  696;  Bentley  v.  Mackay, 
ISBeav.  12;  Loring  v.  Palmer,  118  U.  S.  321;  Moore  v. 
Pickctt,  62  III  153;  Malin  v.  Malin,  1  Wend.  625.  But 
see  Russell  v.  Switzer,  63  Ga.  711;  De  Laurencel  v.  De 
Boom,  48  Cal.  581. 

*  Cottinijfton  v,  Fletcher,  2  Atk.  155;  Hampton  v. 
Spencer,  2  Vem.  288;  Wilson  v.  Dent,  3  Sim.  385. 

•  Pinney  v.  Fellows,  16  Vt.  625;  Barkworth  v.  Young, 
4  Drew,  1. 

^  Moorecroft  ▼.  Dowding,  2  P.  Wms.  314;  Gomez  v. 
Tradesmen's  Bank,  4  Sand.  102. 

•  Deg  V.  Deg,  2  P.  Wms.  412;  Wright  v.  Dou^lasp,  3 
Seld.  564;  Blythe  v.  Easterling,  20  Tex.  565;  Simpson  v. 
Mitchell,  8  Yerg.  (Tenn.)  417. 

»  Barrel!  v.  Joy,  16  Mass.  221. 

10  Orleans  v.  Chatham,  2  Pick.  29;  Bra<rg  v.  Paulli,  42 
Me.  602;  Barron  v.  Barron,  24  Vt.  375;  Packard  v.  Put- 
nam, 57  N.  H.  4:J. 

"  HoUinshedv.  Allen,  17  Pa.  St.  275;  Corse  v.  Leggett, 
25  Barb.  3:>9;  Prevost  v.  Gratz,  1  Peters  C.  C.  3C6.  Bat 
see  Homer  v.  Homer,  107  Mass.  82. 

"  Browne  St  Frauds,  J  99;  U-ann  v.  Coats,  109  ?Ias3. 
631;  Hutchinson  v.  Tindall,  2  Gre-eu  Ch.  357;  Furmiii  v. 
»  isher,  4  Cold.  626;  91  Am.  Dec.  210;  Steere  v.  bteo.-e, 
6  Johns.  Ch.  1;  9  Am.  Dec.  56. 

"  Ownes  V.  Ownes,  23  N.  J.  Eq.  60;  Reid  v.  Fitch,  11 
Birb.  309;  McGovem  v.  Knox,  21  Ohio  >^t.  547;  3  izi. 
Rep.  80;  Noble  v.  Morris,  24Ind.  478;  McLaurio  v.  t'art.- 
low,  53  IlL  340;  Malin  v.  Malin,  1  Wend.  1.25. 

1*  Porter  v.  Bank,  19  Vt.  410;  Morey  v.  Micha  1,  13 
Md.  227;  Cowan  v.  Wheeler,  25  Me.  267;  4.3  Am.  Dec. 
283;  Chamberlain  v.  Thomson,  10  Conn.  ^3;  23  -^n. 
Dec.  390;  Richardson  v.  Inglesby,  13  Rich.  {S.  (  .)  Kq.  59; 
Otis  V.  Beckwith,  49  111.  121;  Brown  v.  Combs,  2D  N.  J, 
L.  36;  Norman  y.  Burnett,  25  Miss.  183. 
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^*  Hays  ▼.  Qaay,  68  Pa.  St.  263;  Smith  v.  Tome,  68  Pa. 
St  158;  Kogers  v.  Rogers,  87  Mo.  257;  Gould  v.  Lyncle, 
114  Mass.  3:^6;  Snow  v.  Paine,  114  Moss.  320;  Kendall  v. 
Mann,  11  Allen,  15;  McGowan  v.  McGrowan,  14  Gray,  110; 
74  Am.  Dec.  6C8. 

"  Anns  V.  Ashley,  4  Pick.  71;  Forster  v.  Hale,  3  Ves. 
70S;  Rutledge  v.  Smith,  1  McCord  Ch.  119;  Abcelv.  Ra<l- 
cliff,  13  Jolms.  297;  7  Am,  Dec.  377;  Harper  v.  1  helps, 
21  Conn.  2o7. 

^^  Jones  V  Wilson,  60  Ala.  332;  Whelan  v.  Whelan.  3 
Co  wen,  537;  Leman  v.  Wh.tley,  4  Russ.  423;  Harper  v. 
Phelps,  21  Conn.  25';  Eldridge  v.  See  Yup  Co.  17  CaL  44. 

^8  L  win  on  Trusts,  56;  Forster  v.  Hale,  3  Ves.  696; 
Browne  oa  Stitnte  of  Frauds,  $$  105,  350,  355. 

^9  Smith  V.   Howell,  3  Stockt.  349. 

-^Tiemey  v.  Wood,  19  Beav.  330;  Perry  on  Trusts, 
$  83;  Donahot)  v.  Counihy,  2  Jones  &  L.  688. 

-^  Browne  on  Statute  of  Frauds,  }  lOG;  Adlington  v. 
Caun,  3  Aik.  145;  Lomax  v.  Ripley,  3  Smale  &  G.  48: 
Trittv.  Crotzer,  13 Pa.  St. 451;  Brownv.  Brown,  12Md.&7. 

•*  Lee  V.  Himtoon,  1  Hofif.  Ch.  447;  Bellasis  v.  Comp- 
ton,  2  Vern.  294. 

*»  Stafford  v.  Wheeler.  93  Pa.  St.  462;  McVey  v.  Park- 
er, 64  A]a.  493;  Carpenter  v.  Cashman,  105  Mass.  417; 
PliUips  V.  Philips,  50  Mo.  603;  Miller  v.  Stokely,  6  Ohio 
St.  1Q4;  Broadrup  v.  Woodman,  27  Ohio  St  553. 

§  301.  Dedarationfl  of  trust  wero  held  suffloient 
where  property  was  given  to  one  for  the  snppoit 
of  another;^  or  in  trust  for  B.,  wife  of  P.,  and  her 
teirs  and  assigns  forever;"  these  facts  appearing  on 
the  face  of  the  instrument.*  So  of  an  agreement  to 
prospect  for  benefit  of  all,  and  subsequently  hold- 
insf  the  mine  for  their  benefit. *  The  fiduciary  re- 
lation and  terms  of  trust  must  be  disclosed,*  bnt 
are  sometimes  inferred  from  the  facts  in  the  case,* 
and  are  binding,  though  voluntary  and  without 
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consideration.^     This  rule  was  applied  wlicfr©  prop- 
erty was  conveyed  upon  trust  and  confidence,  and 
for  sole  use,  profit,  and  benefit,  etc,**  or  received  in^ 
and  acknowledged  to  be  in  trust;'*  where  a  mortgagee 
seeking  control  of  mortgaged  property  wrote   the 
mortgagor  that  he  should  consider  himself  honor- 
ably bound  to  give  him  the  benefit  of  any  surplus;** 
where  B.  executed  a  writing  that  he  purchased  for 
C,  the  latter  giving  no  consideration;"  where  a 
widow   orally   set   apai-t  a   portion   of  insurance 
money  for  her  daughter,  then  bought  land  and  at- 
tempted to  repudiate  the  trust;^'*  to  an  acknowl- 
edcjment  that  one  held  land  lor  A.;"  to  giving  a 
bond  to  convey  land;^*  to  an  unsealed  conveyance 
of  land  with  right  to  redeem.**     Consideration  is 
the   chief  requisite'*  —  a    valuable    considei-ation 
must   be  stated,  except  in  case  of  relations,*^  but 
exact  amount  need  not.*®     Receipt  f?r  purchase- 
mt)ney  is  sufiicient."     So,  a  declaration  of  trust 
was  held  to  exist  where  an  heir  assigned  interest 
in  an  estate  to  his  brothers,  and  afterward  claimed 
the  whole  estate ;*^**   where  a  purchaser  had  trusts 
inserted  in  his  deed  by  his  direction;^*  where  notes 
were  delivered  to  secure  a  balance  dne.^**     So,  also, 
an  agreement  to  reconvey;'^  a  bank  deposit  in  an- 
other's name:'*  or  in  one's  own  name  in  a  trust  for 
another;-^  an  agreement  to  sell  and  apply  proceeds;^ 
or  f  )r  directors  to  continue  business;^'  or  subsequent 
d3clarat!onR,  where  deed  is  absolute  in  form;^  or  a 
separate  paper;^'  or  a  solcier's  patent  for  land;^  or 
a  cufficiant  acknowledgment;^*  were  held  to  con- 
st tute  valid  declarations  of  trust.     The  conduct 
of  one  named  as  a  trustee  may  amount  to  a  dec- 
laration.^^    For  general  facts  and  requirements,® 
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and  the  interpretation  of  the  New  York  statutes, 

see  I  ha  ca^es  cited.** 

*  lioring  V.  Loring.  100  Mam.  340;  Andrews  v.  C<pe 
Ann  Bank,  3  Allen,  313;  Whiting  v.  Whiting,  4  Griy,  2r,e. 

*  Moore  v.  Stinson,  144  Mass.  594;  Ayer  v.  Ayer,  CI 
Piak.  .127;  Rchirdson  v.  Stodder,  100  Mass.  528. 

»  Loring  V.  Palmer,  118  U.  S.  321. 

*  Page  V.  Summers,  70  Cal.  121. 

»  Targe  v.  Tatge,  34  Minn.  272. 

«  Chad  wick  V.  Chad  wick,  59  Mich.  87;  Wright  v.  Doug- 
lass, 7N.  Y.  (3Seld)664. 

T  Van  Cott  V.  Prentice,  104  N.  Y.  45. 

»  McCarthy  v.  McCarthy,  74  Ala.  546. 

» Hance  v.  Frome,  39  N.  J.  Eq.  324;  Ruttledge  ▼. 
Smith.  1  McCord  (S.  C.)  Ch,  119;  Ravanel  v.  Snuth,  1 
MeCord(S.  C.)Ch.  134. 

i»  Lake  v.  Freer,  1 1  111.  App.  576. 

"  Titchenell  v.  Jackson,  26  W.  Va.  460. 

1^  Cobb  V.  Knight,  14  Me.  253. 

^»  McCandles^v.  Warner,  26  W.  Va.  764. 

^*  Bragg  V.  Paulk,  42  Me.  502;  Orleans  v.  Chapman,  2 
Pijk.  29;  Barber  v.  Thompson,  49  Vt.  213. 

^^  Inhab.  of  Scitnate  v.  Inhab.  of  Hanover,  16  Pick.  222. 

»«  Barry  v.  Shelby,  4  Hayw.  (Tenn.)  229. 

•T  Jackson  v.  Sebring,  16  Johns.  515;  8  Am.  Dec.  367. 

"  Okison  V.  Patterson,  1  Watts  &  S.  395;  Sprague  v. 
Woods,  4  Watts  &  S.  192. 

^»  Roberts'  App.  92  Pa.  St.  407;  Morris  v.  Webb,  45 
N.  Y.  Super  Ct.  305. 

«•  Cressman's  Appeal.  42  Pa.  St.  147;  82  Am.  Dec.  498. 
"  Rielly  v.  Whipple,  2  8.  C.  277. 
«  O^dt'.n  V.  Larrabee,  57  111.  389;  Walden  v.  Karr,  88 
ni.  49. 
«»  Front  V.  Frost,  63  Me.  399. 
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'^  Qerrish  v.  New  Bedford  Inst  for  Saviliipi,  128  M&ss. 
159;  35  Am.  Eep.  365. 

^  Millspangli  v.  Putnam,  16  Abb.  Pr.  330.     Bat  see 
Goary  v,  l*age,  9  Bo8w.  290. 

««  Franks  v.  WUUams,  37  Tcx.  24. 

«'  Ferry  v.  Laible,  31  N.  J.  Eq.  666. 

^  Chace  v.  Chapin,  130  Mass.  128. 

••  Roacers  v.  Rogers,  63  Wig.  36;  40  Am.  Rep   756. 

**  Fishery.  Fields,  10  Johns.  495. 

»  Union  Mat.  Ins.  Co.  v.  CampbeU,  95  III  267. 

»*  Adams  v.  Adams,  64  N.  H.  224. 

^  Phelps  V.  Phelps,  143  Mass.  570;  Hawke  v.  Manning, 
39  Iowa,  707;  Carson  v.  Phelps,  40  Md.  73. 

»*  N.  Y.  Rev.   Stat  728-55;  Herrmans  v.  Bart,  78  N. 
Y.  259. 

§  86.  Declaration  of  trust  insui&diQnt.— The 
following  were  held  insufficient:  That  **  he  was  go- 
ing to  buy  the  land  for  his  son,"*  or  for  another;  * 
a  written  acknowledgment,  without  consideration, 
by  one  party  that  another  is  entitled  to  certain 
property; '  an  inventory  of  estate,  or  charge  for  pay- 
ment of  taxes  in  administrator's  account;  *  the  ap- 
p6intment  of  a  guardian  of  an  infant  by  probate 
court;  *  a  deed  for  nominal  consideration,  as  well  as 
natural  affection  for  daughter;  •  or  to  wire  absolute- 
ly, then  equally  to  daughters;^  a  stipulation  and 
deed  that  grantee  shall  not  alien  without  consent 
of  wife;  **  a  declaration  after  sale;  *  a  voluntary  agree- 
ment without  eonsidei-ation  when  settlor  contem- 
plated another  act;  *®  a  verbal  death-bed  declaration, 
or  oral  agreement,  where  conveyance  was  by  abso- 
lute deed;  **  the  use  of  trust  funds  in  the  improve- 
ment of  lands  by  the  owner;*'  or  mere  words  of 
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suggestion.^'   For  further  illustrations  see  the  oases 
cited  below." 

1  Lloyd  V.  Lynch,  28  Pa.  St.  419;  70  Am.  Deo.  137s 
FarreU  v.  Lloyd,  69  Pa.  St.  246. 

»  Williard  V.  WiUiard,  56  Pa.  St.  125. 

>  Thompson  v.  Branch,  Meigs,  390;  33  Am.  Dec.  153. 

*  Ratliff  V.  Ellis,  2  Iowa,  69;  63  Am.  Dec.  471. 

*  Fox  V.  Minor,  32  CaL  111;  91  Am.  Dec.  566. 
«  Mosely  V.  Mosely,  87  N.  C.  69. 

»  Hopkins  v.  Glunt,  HI  Pa.  St.  287. 

*  Huff  V.  Thomas,  1  Mon.  T.  R  158. 

•Hess's  Appeal,  112  Pa.  St.  168;  Phillips  v.  Sonth 
Park  Commissioners,  1 19  111.  626. 

1^  L^oyd  V.  Brooks,  34  Md.  27;  Swan  v.  Frick,  34 
Md.  139. 

"  Titcomb  V.  Morrill,  10  Allen,  15;  Bartlett  v.  Bartlett, 
14  Gray;  277. 

1'  Cross's  Appeal,  97  Pa.  St  471. 

"  Foose  V.  VVhitmore,  82  N.  Y.  405;  37  Am.  Rep.  672; 
Wood  V.  Peward,  4  Redf.  271. 

^*  Campbell  y.  Brown,  129  Mass.  23;  Hurst  v.  McNeil, 
1  Wash.  C.  C.  70. 

(87.  Answers  inequity. — It  has  been  held 
that  a  defendant  must  answer  a  bill  alleging  a  parol 
trust;^  but  this  is  in  case  of  fraud,  accident  or  mis^ 
take;  so  far  as  expressed  trusts  are  concerned,  they 
would  be  within  the  statute.'  The  presumption  is, 
that  a  trust  alleged  in  a  bill  has  been  legally 
created,  and  it  must  clearly  appear,  to  be  demur- 
rable, that  the  trust  rests  only  on  parol  ^  A  bill  is 
not  demurrable  because  it  omits  to  allege  that  the 
trust  is  in  writing.^  If  the  defendant  in  his  an- 
swer admits  the  trust,  it  may  be  used  as  a  written 
declaration  and   proof  of  it^^  and  the  statute  oi 
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frauds  is  waived  unless  pleaded;*  but  ho  may  safely 
admit  the  trust  if  he  sets  up  the  statute  in  bar.'  If 
the  trust  is  to  be  proven  by  the  trustee's  answer, 
the  whole  answer  must  be  taken  as  it  stands.® 

*  Peralta  v.  Castro,  6  Cal.  354;  Boston  v.  Statham, 
citing  Newton  v.  Pelham,  1  Eden,  514;  Sticklnnd  v. 
Aldridge,  9  Ves.  516;  Cottingtonv.  Fletcher,  2  Atk.  155. 

2  Walker  v.  Locke,  6  Cash.  91;  5  De  Gex,  M.  k  G.  41; 
Wood  V.  Midgeley,  27  Eng.  L.  &  Eq.  206. 

'  Cozine  v.  Graham,  2  Paige.  177. 

*  Davis  V.  Otty,  33  Beav.  540. 

^  Tilton  v.  Tilton,  9  N.  H.  386;  McLaurie  v.  Partlow, 
63X11.  340;  Baker  v.  HoUabangh,  15  Ark.  322;  Allen  v. 
Chambers,  4  Ired.  Eq.  125;  Whiting  v!  Gonld,  2  Wis. 
552;  Hutchinson  v.  Tindall,  2  Green  Ch.  357. 

«  Carpenter  v.  Davis,  72  HI.  14. 

'  Dean  v.  Dean,  1  Stockt  425;  Whiting  v.  Gould,  2 
Wis.  552. 

*  Lewin  on  Trusts,  56;  Steams  v.  Hubbard,  8  Greenl. 
320;  Hampton  v.  Spencer,  2  Vem.  288;  Freeman  v. 
Tatham,  5  Hare,  329. 

i  88.  Trusts  in  personal  property.— As  person- 
alty can  be  transferred  and  sold,  by  parol,  so  trusts 
therein  can  be  created  in  the  same  manner.^  There 
may  be  parol  trusts  in  shares  of  stock,  though  the 
corporations  own  real  estate.'  A  trust  in  a  mort- 
gage on  real  estate  may  be  created  by  parol,-'  and  if 
land  is  to  be  converted  into  money,  a  parol  declara- 
tion is  sufficient.'*  The  same  principle  would  seem  to 
apply  to  legacies,  annuities  and  other  charges  upon 
land.^  All  that  has  been  said  about  possibbparol 
trusts  in  land  will  apply  equally  to  trusts  in  person- 
alty." If  a  trust  is  created  by  parol,  its  terms  cannot 
be  varied  or  a  new  trust  created  by  the  tinistee,  with- 
out the  consent  of  the  cestui  que  trusU^ 
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^  Cliace  V.  Chapin,  130  Mass.  128;  Qerrisli  ▼.  New  Bed« 
ford  Inst,  for  Savings,  128  Moss.  150;  35  Am.  Rep.  365; 
Davis  V.  I  obum,  128  Ma  s.  377;  Day  v.  Uoth,  18  N.  Y. 
4^;  Gordon  y.  Green,  lOGa.  Cfii;  Kimball  y.  Morton,  1 
Bilst  Ch.  31;  53  Am.  Dec.  G21;  Crissman  v.  Crissmany 
23  Mich.  218:  Allen  v.  Withrow,  110  U.  S.  119. 

«  Porter  v.  Bank.  19  Vt.  410;  Forster  v.  Hale,  3  Ves. 
696;  Wlieatley  V.  Pnrr,  I  Keen,  551. 

'  Cobam  v.  Anderson,  131  Mass.  513;  Patterson  y. 
Mills,  60  Iowa,  755;  Ohilds  v.  Jordon,  106  Mass.  322. 

*  Moffitt  V.  Rynd,  69  Pa.  St  30. 

'  Hill  on  Tmstees,  58,  74,  and  notes. 

'  Crissman  y.  Crissman,  23  Mich.  218. 

^  Hnnnewell  y.  Lane,  11  Met.  163. 

(  39.  Statute  of  wills. — Besides  the  statute  dt 
frauds,  so  called,  which  has  already  been  considered, 
aU  wfls  disposii^g  of  real  estate  Ld  to  be  in  writ 
iiig,  signed  by  the  testator,  and  by  several  witnesses 
in  his  presence.*  This  statute  has  been  generally 
adopted  in  America^  and  now,  both  in  England 
and  in  most  of  the  United  States,  the  same  formal- 
ities are  required  in  disposing  of  personal  property 
by  wilL*  Where  the  creation  or  the  proof  of  a 
trust  depends  upon  declarations  in  a  will,  it  is 
necessary  for  the  will  to  be  so  executed  that  it  can 
be  proven  in  the  proper  probate  court;  ^  and  the 
declarations  or  proof  contained  therein  are  generally 
ineffective  until  the  will  has  been  duly  proved,  re- 
corded, or  a  certified  copy  filed  in  the  probate  court 
of  the  jurisdiction  where  it  is  to  be  used.^  This 
does  not  interfere  with  the  testator's  right  to  make 
any  document  or  paper  a  part  of  his  will.* 

1 29  Car.  II,  ch.  3,  $  6. 

>  1  Jarman  on  Wills,  113-141 
Flutt  OH  Trusts— ft 
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>  Stic^landv.  Aldridge,  9  Ves.  519;  Adlington  v.Cann, 
8  Atk.  ri;  Muckleston  v.  Brown,  6  Ves.  69:  Thayer  v. 
Wellington,  9  Allen,  283;  85  Am.  Dec.  753;  Anding  v. 
Davis,  38  Miss.  574;  77  Am.  Dec.  658;  Brudenell 
V.  Boughton,  2  Atk.  272;  Habergham  v.  Vincent,  2  Vea. 
Jr.  209;  Lewin  on  Tmsts,  57. 

*  Kittredge  v.  Folsom,  8  N.  H.  98;  Metham  v.  DevozL, 
1  P.  Wma.  629;  Inchiqnin  v.  French,  1  Cox,  1;  Bailey  v. 
Bailey,  8  Ohio,  239;  Campbell  v.  Wallace,  10  Gray,  162; 
Ives  V.  Allyn.  12  Vt.  589;  Campbell  v.  Sheldon,  13  Pick. 
8;  Strong  v.  Perkins,  3  N.  H.  617;  Wilson  v.  Tappan,  6 
Ohio,  172;  2  Pwedfield  on  Wills,  10. 

*  1  Wms.  Ex'rs,  289;  Johnson  v.  Clarkson,  3  Rich.  Eq. 
305;  A  len  v.  Maddock,  11  Moore  P.  0.  201;  Earrs 
Trust,  4  Kay  &  J.  673. 

$  40.  Trusts  created  by  will.-^Express  words 
are  not  necessary  to  create  a  trust/'  neither  is  any 
fixed  or  certain  form  of  words;'  it  is  sufficient  ft 
the  intention  of  the  testator  is  evident.'  An  ex- 
ecutor is  prima  facie  a  trustee  for  the  next  of  kin.* 
A  trust  may  be  established  in  an  absolute  bequest 
by  showinof  that  the  legatee  received  it  on  condition 
to  provide  for  a  third  person  out  of  it,*  the  testator 
having  made  a  declaration  contemporaneously  with 
making  his  will."  A  trust  arises  where  the  will 
points  out  the  object,  property,  and  the  disposition 
of  it; '  where  an  absolute  conveyance  is  modified  by 
another  clause  of  the  will;  ^  where  a  disposition  is 
directed  of  rents  and  profits;  *  or  a  devise  made  to 
the  wife  to  do  as  she  thinks  best  for  children.^ 
Precatoiy  words  are  sufficient  when  subject  and  ob- 
ject are  certain;**  as  wish,*'  request,"  desire," 
hoping  and  believing,*^  recommending,"  in  full  eon<- 
fidence.*^  Trusts  may  be  established  from  the  will 
and  codicil  taken  together."    A  trust  may  be  muh 
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tainedythoaghitstermRareambigaoas.'*  Atruf 
cannot  contintie  a  trust  by  his  wilL"*  Funds  set  a{ 
by  will  for  a  specific  purpose  are  trust  funds,  and 
ganeral  asaets.'^  Trust  funds  are  not  assets  in 
hands  of  the  personal  representatives."  A  beqi 
to  A.  for  the  maintenance  of  B.  creates  a  trui 
So  does  a  devise  to  a  son  of  two  equal  shares, 
being  intended  for  a  daughter.**  If  no  truste( 
named  in  a  will,  a  court  of  equity  will  appoint  c 
if  necessaiy  to  carry  out  the  intentions  of  the  te 
tor.^  Executors,  a  ithorized  to  sell,  sold,  and  j 
chased  other  lands;  this,  with  declaration  of  ' 
executor,  was  held  sufficient  to  create  a  trust  in 
lands  purchased.** 

^  Cockrill  V.  Armstrong,  31  Ark.  680;  Perry  on  Tni 
a  87-94. 

«  Blake  v.  Dexter,  12  Cugh.  559. 

■Hoxie  V.  Hoxie,  7  Paige  (N.  Y.),  187;  Camming 
Beid  Memorial  Church  Trustees,  64  Ga.  lOJ. 

*  Love  V.  Gaze,  8  Beav.  472;  Jnler  v.  Jnler,  29  R 
34;  Hays  ▼.  Jackson,  6  Mass.  153;  Panp  v.  Ming< 
Leigh,  163;  I^ewin  on  Trusts,  61;  Wilson  v.  Wilsoi 
Binn.  559;  StorVs  Eq.  Jur.  $$  1208-1210;  Tinnin  v.  1 
mack,  1  Jones  Eq.  135. 

*  Towles  V.  Burton,  Rich.  Eq.  Cas.  146;  24  Am.  I 
409;  Richardson  v.  Adams,  10  Yerg.  273:  Jones  v.  ] 
Kee,  3  Pa.  St.  496;  45  Am.  Dec.  661;  B^rrell  v.  Hanri 
42  Ala.  60;  De  Lanr^ncel  v.  De  Boom,  4S  Cal.  581. 

*  Hoge  V.  Hoge,  1  Watts,  163:  26  Am.  Dec.  52;  F 
man  v.  Freeman,  2  Pars.  Sel.  Cas.  81;  Sheriff  v.  Nea 
Watts,  534. 

^  Ingliss  V.  Sailors'  Snus:  Harbor,  3  Peters,  119;  M( 
tire  Poor  School  v.  Canal  Co.  9  Ohio,  203. 

"  Brown  v.  Brown,  12  Md.  87;  Major  v.  Hemdon, 
Ky.  12a 

*  Downing  v.  Marsha]!,  23  N.  Y.  366;  80  Am.  Dec  :i 
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Carson  v.   Careon,   6  Allen,  397;  Watts  v.  Howard,  7 
Met.  478;  Marx  v.  McGlynn,  88  N.  Y.  357. 

*•  Walker  v.  Quigg,  6  Watts,  87;  31  Am.  Dec.  452. 

^^  Harrison  v.  Harrison,  2  Gratt  1;  44  Am.  Dec.  3dff. 

^'  Cooli  V.  Ellington,  6  Jones  £q.  371;  McReev.  Means, 
84  Ala.  340;  Hooper  v.  Bradbury,  133  Mass.  303. 

13  Eddy  V.  Hartshome,  34  N.  J.  Eq.  419. 

»*  Erickson  v.  Willard,  1  N.  fl.  217. 

"  Van  Dnyne  v.  Van  Dnyne,  14  N.  J.  Eq.  (1  McCart.)  397. 

i«  EUi.  y.  Ellis,  15  Ala.  296;  50  Am.  Dec.  132;  Negroes 
V.  Plummer,  17  Md.  1G5. 

"  Warner  v.  Bates,  98  Mass.  274. 

18  Ward  V.  Ward,  105  N.  Y.  68. 

*•  Shepard  v.  Gassner,  41  Hun,  326. 

"•  Fonda  v.  Penfield,  58  Barb.  503. 

»  Fisher  v.  Fisher,  1  Bradf.  335. 

"  Johnson  v.  Ames,  11  Pick.  173;  Thompson  v.  White, 
45  Me.  445. 

^  Pierce  v.  McKeehan,  3  Watts  ft  S.  280;  Jackson  v. 
Jackson,  2  Pa.  St.  212. 

«*  Cook  V.  Redman,  2  Ired.  Eq.  623. 

^  Vamer's  App.  80  Pa.  St.  140;  Mans  v.  Mans,  80  Pa. 
St.  194. 

2«  Wallace  V.  Dufficld,  2  Serg.  &  R.  521;  7  Am.  Dec. 
600;  Hale  v.  Uonnie,  2  Watts,  146;  Lloyd  v.  Carter,  17 
Pa.  St.  220;  Morey  v.  Herrick,  18  Pa.  St.  129. 

i  41.  Trusts  are  not  created  1t>y  will,  by  a  de- 
vise to  wife  for  the  benefit  of  herself  and  children;* 
or  a  devise  to  a  trustee,  with  no  power  of  control  or 
disposition.*  The  expression  of  a  wish  is  insuf- 
ficient;' so  of  a  will,  or  a  desire,  unless  there  is 
certainty  as  to  the  parties,  and  the  subject-matter.* 
There  is  no  valid  trust  under  a  will,  unless  there  is 
a  certain  donee,  or  cestui  (^ue  trvstf  or  where  the 
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terms  of  the  trusts  are  not  declared.*  Directioiui 
to  executors  to  invest  money  for  the  henefit  of  A., 
and  to  pay  it  to  her  when  she  became  of  age;'  or 
for  the  use  of  children  during  their  lives,  and  on 
the  death  of  a  chiJd  without  issue  to  vest  in  the 
survivors  equally/  create  no  trust.  Language  will 
not  be  construed  as  creating  a  trust  if  it  would  be 
void  by  statute.* 

1  Qarke  v.  Leupp,  88  N.  Y.  228. 

*  Allen  V.  Craft,  109  Ind.  476;  58  Am.  Rep.  425. 

*  Ringe  v.  Kellner,  99  Pa.  St.  460. 

*  Lines  v.  Darden,  5  Fla.  51. 

^  Chili  First  Presbyterian  Soc.  v.  Bowen,  21  Hon,  389. 

*  Ingram  v.  Fraley,  29  Ga.  558. 

f  Lansing  v.  Lansing,  45  Barb.  182. 

*  Hutchingson's  Appeal.  34  Conn.  300. 

»  Post  V.  Hover,  33  N.  Y.  593;  Miles  v.  Thorn,  38  CsL 
335;  99  Am.  Dec  384 

$  42.  Valuable  consideration. — The  formalities 
required  are  of  little  importance,  for  if  a  trust  based 
OQ  a  valuable  consideration  is  not  perfectly  created 
or  executed,  it  may  be  enforced  as  a  contract  by  a 
court  of  equity,*  The  contract  will  be  executed  as 
nealy  in  accordance  with  the  intention  of  the 
parties  as  possible.'  But  if  a  cestui  que  trust  is  not 
named  and  cannot  be  identified,  the  court  cannot 
execute  the  trust.'  A  purchaser  of  land  may  be 
bound  by  a  trust  in  a  deed  to  him,  though  volun- 
tary on  his  part*  If  no  trustee  is  named  in  the 
deed,  a  trustee  may  be  appointed  and  his  name  in- 
serted.^ Executory  agreements  made  in  contem- 
plation of  marriage  will  be  enforced  if  the  marriage 
is  eonsvmunated.' 
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^  Taylor  V.  Pownal,  10  Ldgh.  183;  Baldwin  y.  Ham- 
phrey,  44  N.  Y.  609. 

»  Haskill  V.  Freeman,  2  Winst,  Eo.  (N.  C.)  34;  Wads- 
worth  V.  Wendell,  5  Johns.  Ch.  224;  Livingston  v.  laving- 
ston,  2  Johns.  Ch.  537;  Fellows  v.  Heennans,  4  Lans. 
230;  Hnntly  v.  Huntly,  8  lAd.  Eq.  250;  Jones  v.  Obea- 
ohain,  10  Gratt  259. 

'  Ownes  V.  Ownes,  8  Green  C.  K   60;  Dillaye    T. 
Greenough,  45  N.  Y.  438. ' 

*  Reilly  v.  Whipple,  2  S.  0.  277. 

^  Bumside  v.  Wayman,  49  Mo.  356. 

>  Crane  v.  Gough,  3  Md.  Ch.  316. 

i  48.    Voluntaiy  aetUemMits.— A  settlor  may, 
by  a  clear  and  duly  executed  declaration,  make 
himself  a  trustee  of  property  either  legal  or  equita- 
ble, transferable  or  otherwise,  even  though  there  be 
no  valuable  consideration.'     If  one  declares  himself 
a  trustee,  the  cestui  que  trust  can  immediately  en- 
force his  equitable  title;'  but  if  the  mode  of  transfer 
is  indicated,  another  will  not  be  applied  for  the 
Bake  of  giving  it  effect.'    If  the  settlor  does  not  in- 
tend to  make  himself  the  trustee,  the  trust  is  not 
perfectly  created,  and,  if  it  is  voluntary,  the  settlor 
cannot  be  forced  to  perfect  it;*  but  if  the  trust  is 
perfectly  created,  the  settlor  having  nothing  more 
to  do,  though  volimtary,  and  possession  unchanged, 
it  will  be  enforced.*    A  delivery  of  certificates  of 
stock,  with  assignments  or  powers  of  attorney,  is 
sufficient  without  a  transfer  on  the  books.*    A  per- 
fectly created  trust  will  be  enforced,  though  un- 
known   to  the  cestui  que  trusty  if  he  afterward 
ratifies  it.'    A  voluntary  trust  will  not  be  executed 
if  there  is  any  accident,  fraud,  or  mistake.*    In 
settling  the  fact  as  to  whether  a  trust  is  perfectlj 
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created,  re^r;!  will  be  had  to  the  parties,  property, 
and  objects  of  the  trust.' 

^  Gee  ▼.  liddell,  35  Beav.  621;  Braiser  y.  Bmreton,  19 
Beav.  ^1;  Sear'e  V.  Law,  15  Sim.  09;  Steele  v.  Waller, 
28  Bear.  466;  Patterson  v.  Murphy,  11  Hare,  88;  Ownes 
V.  Ownes,  8  Green  C.  E.  60;  Crawford's  App.  61  Pa.  St. 
52;  100  Am.  Dec.  609;  Lewin  on  Tmsts,  68.  The  same  is 
expressed  with  nnneoessary  cantion  in  McFadden  y. 
J^kyns,  1  Hare,  458;  bat  contra^  Bomm  y.  King,  37 
Ala.  606. 

*  Heartley  y.  Nicholson,  Law  B.  19  Eq.  244;  Richards 
y.  Delbndge,  Law  R.  18  Bq.  11;  Ellison  y.  Ellison,  6  Yes. 
656. 

*  Milroy  y.  Lord,  4  De  Gex,  F.  ft  J.  264;  Lister  y. 
Hodgson,  Law  R.  4  Eq.  30;  Richards  y.  Delbridge,  Law  B. 
18Eq.  IL 

*  Gardner  y.  Merritt,  32  Md.  78;  3  Am.  Rep.  115;  Swan 
y.  Frick,  34  Md.  141;  Eyans  y.  BaUle,  19  Ala.  398; 
Forward  y.  Annstead,  12  Ala.  124;  46  AnL  Dec.  246; 
Lanterman  y.  Abernathy,  47  111.  437;  Clarke  v,  Lott,  11 
lU.  105;  Shaw  y.  Bnmey,  1  Ired.  Eq.  148;  Read  y. 
Robinson,  6  Watts  ft  S.  338;  Dillon  y.  Goppin,  4  Myhie 
ft  C.  647;  Badgley  y.  Votrain,  68  la  25;  19  Am.  Rep.  41. 

^  Stone  V.  Hackett,  12  Gray,  227;  Lane  y.  Ewing,  31 
Mo.  7o;  77  Am.  Dec.  633;  Kekewich  y.  Uanniog,  1  De 
Gex,  M.  ft  G.  176;  Barry  y.  Lambert,  98  N.  Y.  300;  50  Am, 
Rep.  677;  EEison  y.  Ellison,  6  Ves.  656;  Pulvertoft  y. 
Pnlvertoft,  18  Ves.  99;  Sloan  y.  Cadogan,  Sngd.  V.  ft  P. 
App.  26;  Andrews  y.  Hobeon,  23  Ala.  219;  Howard  y. 
8ayin<v3  Buik,  40  Vt.  597.  Except  against  creditors  and 
bona-^e  purchasers  without  notice:  Padfield  y.  Padfield, 
68  111.  210. 

^  Quiner  y.  Marblehead  Social  Ins.  Co.  10  Mass.  476; 
Sargent  y.  Franklin  Ins.  Co.  8  Pick.  96;  19  Am.  Dec.  306; 
Eames  y.  Wheeler,  19  Pick.  444;  Hunter  y.  Hunter,  19 
Barb.  631;  Blaisdell  y.  Locke,  62  N.  H.  233;  Sherwood  y. 
Andrews,  2  Allen,  79.  • 

^  Brabrook  y.  Boston  Fiye  Cent  Sayinffs  Bank,  104 
Mass.  231;  6  Am.  Rep.  222;  Weston  y.  Barker,  12  Johns. 
276;    Hosford  y.  Merwin,  6  Barb.  61;   Cumberland  y. 
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Godrington,  3  Johns.  Oh.  229;  8  Am.  Dec.  492;  Shepherd 
T.  McE^ers,  4  Johns.  Ch.  136;  8  Am.  Dec.  561. 

"  Lister  v.  Hodgson,  Law  R.  4  £q.  30. 

'Brabrook  v.  Boston  Five  Cent  Savings  Bank,  104 
Mass.  231;  6  Am.  Rep.  222;  Hackney  v.  Vrooman,  62 
Barb.  650;  O'Brien,  Pet'r,  11  R.  I.  419;  Stone  v.  Bishop, 
4  CUflf.  593;  Tyalor  v.  Henry,  48  Md.  550;  30  Am.  Rep. 
486. 

$  44.  Savings-bank  deposits,  trusts.— The  au- 
thorities are  conflicting  as  to  the  effect  of  such  a 
deposit;  the  question  is  whether  there  has  been  a 
declaration  of  trust  or  an  imperfect  gift,  as  the 
former  would  be  enforced,  the  latter  not.*  Since 
the  question  turns  upon  the  intention  of  the  depos- 
itor, each  case  is  decided  according  to  its  particular 
facts.  In  the  following  instances  valid  trus  s  were 
held  to  be  created :  A .  deposited  money  in  trust  for  M. 
&  K.  without  their  knowledge,  A.  keeping  the  book 
and  drawing  the  interest.^  N.  delivered  book  with 
assignment  of  deposit  to  E.,  the  latter  to  pay  N.  what 
he  needed,  the  rest  to  his  son.'  A.  delivered  to  B. 
a  package  containing  money  and  a  bank-book,  and 
told  him  how  he  wished  him  to  dispose  of  the  bal  • 
ance.^  A.  deposited  in  the  name  of  the  nephew,  with 
oemomndum  to  pay  to  B.*  A  deposit  for  niece, 
the  donor  holding  the  book."  A  deposit  for  B.,  the 
former  retaining  the  book.'  A  deposit  for  grand- 
children, the  donor  or  mother  to  control  it.®  A, 
in  trust  for  B.*  An  aunt,  delivering  book,  said: 
"  Keep  this;  and  if  anything  happens  to  me,  bury  me, 
pay  my  debts,  and  the  balance  is  yours,"  *•  D.  de- 
posits in  his  own  name  and  for  others,  he  keeping 
all  the  books  and  taking  all  the  dividends,  saying  he 
wanted  the  interest,  but  the  deposits  were  for  them.^' 
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A.  transferred  certain  bank  shares  to  himself  as 
tr  jstea  for  daughter,  he  receiving  the  dividemls.*^ 
The  reservation  of  right  to  recall  the  whole  or  any 
part  wiU  not  defeat  the  trust."  Parol  evidence  h 
admissible  to  show  assi^pimants  were  on  certain 
trusts  which  equity  would  enforce." 

^  Jone?  V.  Locke,  Law  R.  1  Ch.  25;  Ellis  v.  Secor,  31 
Mich.  185;  18  Am.  Rep.  178;  Camp's  App.  36  Coxm.  88; 
4  Am.  Hep.  39. 

2  Martin  v.  Fnnk,  75  N.  Y.  134;  31  Am.  Rep.  446; 
Mil!spaugh  v.  '^'utaiam,  16  Abb.  Pr.  330;  Humiewell  v. 
Lane,  II  Met  163;  Shaw  v.  Hayward,  7  Cush.  170;  Chace 
V.  Breed,  5  Gray,  440;  Taylor  v.  Henry,  48  Md.  650;  30 
Atk.  486. 

>  Davis  V.  Ney,  125  Mass.  590;  28  Am.  Rep.  272;  Fom 
T.  Lowell  Savings  Bank,  111  Mass.  2S5;  Kingman  v.  Per- 
kins, 105  Mass.  Ill;  Kimball  v.  Lelaad,  110  Mass.  325. 

^  Pierce  v.  Boston  Five  Cent  Savinizs  Bank,  129  Mass. 
425;  37  Am.  Rep.  371. 

*  Northrop  v.  Hale,  72  Me.  276. 

•  Blasdeli  v.  Locke,  52  N.  H.  238. 

»  Howar  I  v.  Windham  Bank,  40  Vt  597. 
8  Gardner  V.  Merritt,  32  Md.  78;  3  Am.  Rep.  115. 
»  Minor  v.  Rogers,  40  Conn.  512;  16  Am.  Rep.  69;  Ray 
V.  Simmois,  11  R.  L  260;  23  Am.  Rep.  447. ' 

*•  Curtis  V.  Portland  Savings  Bank,  77  Me.  151;  52  Am. 
Rep.  7o0;  Olough  v.  Clongh,  117  Mass.  85. 

"  Oerrish  v.  New  Bedford  Inst.  Savings,  128  Mass.  159; 
35  Am.  Rep.  .%5;  Urann  v.  Coates,  109  Mass.  581. 

^'  Cummings  v.  Bramhall,    120  Mass.    562;  Powers  v. 
Provident  Inst,  of  Savings,  124  Mass.  377. 

^3  Bhnchard  v.  Sheldon,  43  Vt.  512;  Davis  v.  Ney,  126 
Mass.  530;  28  Am.  Rep.  272. 

**  Newton  v.  Fay,  10  Allen,  505;  Campbell  v.  Dearborn, 
log  Mass.  130;  12  Am.  Rep.  611. 

$  45.  Bank  deposits,  where  they  are  regarded 
as  imperfect  gifta^  will  not  be  enforced;^  as,  where 
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the  beneficiaries^  and  the  proportions  thejr  ore  to 
take,  are  not  clearly  expressed.'  The  following 
deposits  were  held  not  to  create  trusts:  ''  In  trust 
for  C.  B."'  A.  deposited  in  name  of  B.  with- 
out declaration  of  trust,  and  retained  book.^  Where 
there  was  no  delivery  to  the  donee.*  A  father  gave 
a  book  and  check  payable  four  days  after  death.* 
A  mere  deslaration  of  intent  to  make  a  future  gift.' 
Delivery  of  check  payable  six  months  after  death 
of  maker.^  Intsstate  placed  bonds  in  envelope,  on 
which  was  a  memorandum  that  they  were  for  his 
sons,  though  he  retained  the  income.*  B.  deposited 
in  name  of  C,  payable  to  himself,  and  kept  the 
book,  C,  having  no  knowledge  of  it.^  Deposit  to 
self  and  sister,  and  the  survivor  of  than." 

^  Jones  V.  Lock,  Law  R.  1  Cb.  25;  Brabrook  v.  Boston 
Savings  Bank.  104  Mass.  228;  6  Am.  Hep.  222;  Clark  v. 
Clark,  108  Mass.  522;  Howard  v.  Windham  Bank,  40 
Vt  597;  Stone  v.  Bishop,  4  Cliffi  593. 

>  Sheedy  v.  Boach.  124  Mass.  472;  26  Am.  Rep.  680; 
Hess  V.  Singler,  114  Mass.  56;  Dresser  v.  Dresser,  46 
Me.  48. 

*  Boone  v.  Citizens'  Savings  Bank,  84  N.  Y.  83;  38 
Am.  B.ep.  498;  Allen  v.  Williamsburg  Savings  Bank,  69 
JS.  Y.  317. 

*  Bobinson  v.  King,  72  Me.  140;  39  Am.  Rep.  308; 
Grvmes  v.  Hone,  49  N.  Y.  17;  10  Am.  Rep.  313;  Case 
V.  Dennison,  9K  L  88;  11  Am.  Rep.  222. 

*  Oarleton  v.  Lovejoy,  64  Me.  446;  Hill  v.  Stevenson, 
63  Me.  367;  18  Am.  Rep.  231;  Kerrigan  v.  Ran^igan;  43 
Conn.  17;  Tillinghast  v.  Wheaton,  8  R.  I.  536;  5  Am. 
Rep.  621. 

«  Curry  V.  Powers,  70  N.  Y.  212;  26  Am.  Rep.  577; 
Lewis  V.  Berry,  64  Barb.  593;  Cox  v.  Sprigg,  6  Md.  286. 

T  Little  V.  Waiets,  55  Barb.  125;  Shnttleworth  v. 
Winter,  55  Barb.  624;  BedeU  v.  Carll,  33  K.  T.  581| 
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Brink  ▼.  Qonld,  43  How:  Pr.  2S9;  01n«Qr  y.  Howe,  89  111. 
656;  31  Am.  Hep.  105. 

•  Appeal  of  Wsynesbnrg  ColL  111  Pa.  St.  130;  66  Am. 
Rep.  232;  Trough's  Estate,  25  Smith  P.  P.  115. 

•  Young  ▼.  YoHDg,  80  N.  Y.  422;  36  Am.  Rep.  634. 

i*Pope  V.  Barlugtoa  Savings  Bank,  66  Vt  284;  48 
Am.  Rep.  781. 

u  Taylor  v.  Henry,  48  Md.  650;  30  Am.  Rep.  486; 
Murray  v.  Cannon,  41  Md.  477. 

i  46.  Tnists  in  legal  Miatea. — If  a  settlor 
wishes  to  make  a  stranger  a  trustee  of  a  legal 
estate  which  can  be  transferred,  the  trust  is  not 
perfectly  created  unless  the  legal  interest  has  been 
actually  transferred  to  the  trustee.'  For  instance, 
if  stock  has  been  actually  transferred,  equity  will 
assist  in  canying  out  the  trust,  but  not  in  case  of 
a  mere  covenant  to  transfer  it'  If  the  subject  of 
the  trust  is  one  incapable  of  legal  transfer,  some  de- 
cisions maintain  that  a  voluntary  settlement  will 
not  be  enforced,'  while  others  hold  that  it  will;* 
the  latter  view  now  being  generally  favored.*  If  a 
part  of  the  sulject>matter  is  transferable,  and  a 
part  not,  and  no  transfer  is  made,  no  trust  is  created.* 
There  must  be  payment  for  and  delivery  of  a  deed 
of  real  estate  for  a  valuable  consideration,  but  a 
deed  of  a  voluntary  settlement  is  binding  upon  the 
settlor,  though  not  delivered;^  but  non-^elivery 
may  show  a  lack  of  intention  to  create  a  trust,  ^ 

^  Tatham  v.  Vernon,  29  Beav.  604;  Garrard  v.  Lauder- 
dale, 2  Russ.  ft  M.  452;  Meek  v.  Eettlewell,  1  Hare,  469; 
Batstono  v.  Salter,  Law  R.  19  Eq.  250;  Cressman's  App. 
42  Fa.  St.  147;  82  Am.  Bee.  498;  Lane  v.  Ewing,  31 
Mo.  75;  77  Am.  Dea  632;  Doty  v.  Wilson,  6  Laos.  7; 
Gilehxist  v.  Stevamron,  9  Baib.  9. 
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*  Ellison  V.  Ellison,  6  Ves.  662;  Antrobua  y.  Smith, 
12  Veis.  39;  Dening  v.  Ware,  22  Beav.   184 

*  Ward  V.  Andland,  8  f^im.  571;  Edwards  v.  Jones,  1 
Mylne  &  C.  226;  Scales  v.  Maude,  6  De  Gex,  M.  &  G.  43. 

^Kekewich  v.  Manning,  1  De  Gex,  M,  .&  G.  187; 
Fortescue  v.  Barnett,  3  Mylne  &  K.  36;  Eob*^rta  v. 
Lloyd,  2  Beav.  376;  Pearson  v.  Amicable  Assur.  Office,  27 
Beav.  229. 

*  Lewi'n  on  Trusts,  71 ;  Wilcocks  v.  Hann3mgton,  5  Ir. 
(  h.  45;  Penfold  v.  ]Mould,  Law  R  4  Eq.  66i;  Elliott's 
Ex'rs,  50  Pa.  St.  75. 

*  Woodford  v.  Chamley,  28  Beav.  96.  An  assignment 
of  unindorsed  notes  held  sufficient,  in  Richardson  v.  fiich- 
arddon.  Law  II.  3  Eq[.  086. 

T  Fletcher  v.  Fletcher,  4  Hare,  67;  Re  Wny's  Trusts,  2 
De  Gex,  J.  &  S  365;  Urann  v.  Coates,  109  Mass.  581; 
Clavering  v.  Clavering,  2  Vem.  474;  Bunn  v.  Winthrop,  1 
Johns.  Ch.  329. 

«  Otis  V*  Beckwith.  49  IlL  121. 

i  47.  Trusts  in  equitable  estates. — A  settlor 
may  create  a  valid  trust  by  an  assi^iment  of  his 
equitable  interest  to  a  new  trustee,  without  the 
joinder  of  the  original  settlor.*  The  ceatid  que  tnrust 
may  direct  the  old  trustees  to  stand  possessed  of 
the  equitable  interest  upon  new  trusts;*  or  he  tnaj 
assign  it  to  a  stranger  for  the  latter's  benefit."  It 
has  been  held,  however,  that  there  is  a  difference 
between  an  actual  interest  and  an  expectancy/ 

*  Sloane  v.  Cadogan,  Sugd.  on  Vend.  (9th  ed. )  App. 
No.  26  (this  case  was  questioned  in  Beatson  v.  Beataony 
12  Sim.  281,  hut  it  has  been  followed  since);  Kakewich  v. 
Manning,  1  De  Gex„M.  &  G.  187. 

'^  Ryoroft  v.  Christy,  3  Beav.  238;  M'Padden  v.  Jen- 
kyns,  1  Hare,  458;  1  PhilL  153. 

'  Cotteen  v.  Missing,  1  Madd.  176;  Collinson  v.  Patrick* 
2  Keen,  123;  Godsal  v.  Webb,  2  Keen,  99. 
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«  Meek  ▼.  Kettlewell,  1  Hare,  464;  1  PhilL  342;  Penfold 
T.  Moald,  Law  £.  4  £q.  564 

$  48.    Acceptance  and  revocatioii.— Notice  and 

acceptance  is  unnecessaiy  as  against  the  settlor/  but 
lack  of  notice  may  be  important  to  the  question  of 
creation."  If  a  voluntary  trust  has  been  perfeotly 
dl-eated,  it  cannot  be  revoked  by  destroying  tha 
deed;*  by  a  subsequent  voluntary  settlement;*  or  if 
by  accident  the  legal  title  is  revested  in  the  settlor, 
for  he  will  hold  it  as  trustea^  Ihere  can  be  no  re- 
vocation of  a  voluntary  trust  unless  the  parties  are 
in  esse,  sui  juris,  and  consent.'  If  the  trust  is  for 
the  settlor  daring  life,  or  if  it  is  subject  to  his  debts, 
he  can  nullify  it  by  creating  new  debti,  oven  if  done 
for  that  express  purpose.'  Unless  the  right  to  re- 
voke or  charge  with  debts  is  reserved,  the  right  of 
the  remainder-men  cannot  be  curtailed."  A  volun- 
tary trust  cannot  be  revoked  unless  something  re- 
mains to  be  done  in  its  creation,*  No  pei-fectly 
created  trust  can  be  revoked  unless  all  interested 
parties  consent.*® 

'  Otis  V.  Beckwith,  49  111.  121;  Donaldson  v.  Donald- 
son, Bjiy,  711;  Tiemey  v.  Wood,  19  Beav.  330;  Meux  v. 
Bell,  1  Hare,  73. 

« Bridge  v.  Bridge,  16  Beav.  315;  Gtodaal  v.  Webb,  2 
Keen,  99;  Beatson  v.  Beatson,  12  Sim.  231. 

»  Re  Way's  Trusts,  2  De  Gex,  J.  k  8.  365;  10  Jnr.  9^7; 
Tolar  V.  Tolar,  1  Dev.  £q.  456;  18  Am.  Dec.  598;  Bitter's 
App.  69  Pa.  8t  9. 

*  Newton  v.  Askew,  11  Beav.  145;  Rycroft  v.  Christy, 
3  Beav.  238;  Sewall  v.  Roberts,  115  Mass.  272;  Falk  v. 
Tamer,  101  Mass.  494;  Meiggs  v.  Meiggs,  15  Han,  453; 
Viney  v.  Abbott,  109  Mass.  302;  Garnsey  v.  Mandy,  24 
K.  J.  Eq.  243;  13  Am.  Law  Reg.  (N.  S.)  345,  and  note. 

^  Ellison  V,  EUison,  6  Ves.  656;  Paterson  v.  Murphy, 
FuoT  ov  TavsTft— • 
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11  Hare,  88;  Uzzle  ▼.  Wood,  1  Jones  Eq.  226.  See  alec 
Aylaworth  v.  Whitoomb,  12  R.  I.  296;  Eaton  ▼.  TOling- 
hast,  4  R.  I.  276;  Rassell's  App.  75  Pa.  St  269;  Perry  on 
Tmsts,  §  104,  note  2. 

•  Isham  V.  Delaware  etc.  R.  R.  Go.  3  Stockt.  229. 

f  Markwell  v.  Markwell,  34  Bear.  12. 

"  HaU  y.  Hall,  Law  R.  14  Eq.  365;  Beal  v.  Wanmi,  2 
Gray,  447;  Aubnohon  ▼.  Bender,  44  Mo.  560;  Dean  ▼. 
AOler,  30  Md.  147. 

•  Gaylord  v.  City  of  Lafayette,  115  Ind.  423. 
»  Minot  V.  Tilton,  64  N.  H.  371. 

i  49.  Meritorious  consideration. — ^Tn  England 
an  executory  agreement  founded  only  on  a  merito- 
rious consideration  will  not  be  executed  against  the 
settlor/  nor  against  volimteers  claiming  under  the 
settlor.'  In  tha  United  States  there  is  a  tendency 
to  execute  such  a  trust,  if  the  instrument  is  under 
seal,  in  favor  of  a  wife  or  child,'  but  this  would  not 
extend  to  other  kindred,"*  In  England,  though  un- 
der seal,  equity  will  not  enforce  a  volimtary  agree- 
ment.* In  America  such  an  agreement  will  not  be 
enforced  unless  under  seal,*  and  if  it  would  be  then, 
is  doubtful,  except  in  Kentucky,  where  even  a  seal 
is  unne3e3sary.^ 

^  HoUoway  v.  Headington,  8  Siooi.  325;  Antrobns  v. 
Smith,  12  Ves.  46;  Walrond  v.  Walrond,  1  Johns.  25. 
8ee  Ellis  v.  Kimmo,  Lloyd  k  G.  333;  Moore  v.  Crof  ton«  3 
Jones  &  L.  442;  Whitaker  v.  Whitaker,  52  N.  Y.  368; 
Phillips  V.  Fryo.  14  Allen,  36. 

«  lb. ;  Price  v.  Price,  14  Beav.  698;  Jeflferya  v.  Jef- 
ferys,  1  Craig  &  P.  138;  Evelyn  v.  Templar,  2  Bro.  i\  C. 
148;  Joyce  v.  Hatton,  11  Ir.  CIl  123;  Perry  On  TmatQp 
I  108.  note  6. 

•  Mahan  v.  Mahan,  7  Mon.  B.  579;  Bright  v.  Bright, 
8  Mon.  B.  194;  Mclntire  v.  Hn^gies,  4  Bibb,  186;  Hayes 
T.  Kerahow,  1  Sand.  Ch.  258;  IXead.  Cas.  Eq.  Saa 
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*  Baford^s  Heirs  y.  McKee,  1  Dana,  107;  Downing  ▼. 
Townsend,  Amb.  592;  Funaker  v.  Robinaon,  ('ranch  C. 
G.  475.     But  ftee  Bonn  v.  Wiathrop,  1  Johns.  Ch.  129. 

^  Hale  V.  VAmb,  2  Eden,  294;  Dening  ▼.  Ware,  22  Bear. 
184;  Newton  v^  Askew,  11  Beay.  145;  Evelyn  v.  Templar, 
2  Bro.  C.  C.  148. 

^  Dennison  v.  Goehring,  7  Barr.  175;  Caldwell  v.  Wil- 
liams, 1  BaiL  Eq.  175. 

^  Mahan  v.  Mahan,  7  Mon.  B.  579. 
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CHAPTER  VI. 

EXECUTED  AND  EXECUTORY  TRUSTS. 

50.    Execated  trusts. 
$  51.     Executory  trusts. 

$  50.    Executed   trusts.— Technical  words  used 
in  the  creation  of  an  executed  trust  will  be  taken 
in  their  legal  technical  sense.'     A  limitation  in  a 
perfected  trust  shall  be  construed  just  as  a  legal  es- 
tate would  be  if  declared  in   similar  terms, '  and 
both   estates    are  governed  by  the    same   rules.* 
Technical  words  are  not  necessary  to  equitable  es- 
tates, as  an  equitable  fee  can  be  created  by  deed  with- 
out the  word  "heirs,"  if  it  is  the  clear  intention.* 
Although  the  rule  in    Shelley's  case  may  not   be 
equally  applicable  to  trusts,  it  wiU  be  equally  ap- 
plied,* but  it  will  not  be  applied  if  the  word  "heir" 
is  used  as  a  designatio  personoe,  instead  of   as  a 
term  of  succession,*  nor  will  it  if  an  estate  is  given 
in  trust  for  one  for  life,  remainder  to  his  heirs.  ^ 
But  the  rule  in  SheUey's  case,  as  well  as  that  re- 
lating to  technical  words,  will  be  applied  only  to 
executed  trusts.*     In  that  class  of  trusts,  the  rules 
relating  to  property,  and  not  the  intention  of  the  set- 
tlor, govern.*     An  executed  trust  is  one  where  the 
trustee  has  no  duties  to  perform  requiring  seizin 
or  possession,  but  it  is  not  considered  as  executed 
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until  the  full  beneficial  enjoyment  has  vested.^*  A, 
present  gift  for  a  present  and  lawful  purpoM 
amounts  to  an  executed  trust  for  that  purpose." 

^  \f  cPherson  v.  Snowdeii,  19  Md.  197;  Bale  v.  Coleman, 
2  Vin.  Abr.  268. 

'  Brydsjes  v.  Brydges,  3  Ves.  Jr.  125;  ^^ynge  ▼.  Hales, 
8  Brod.  &  B  597.  But  see  Carter  v.  Montgomery,  2  Tenn. 
Ch.  216;  Cashing  v.  Blake,  30  N.  J.  Eq.  689;  Noble  t. 
Andrews,  37  Conn.  346. 

'  Cowper  V.  Cowper,  2  P.  Wms.  753;  Fry  ▼.   Porter, 

1  Mod.  300;  Cashing  v.  Blake,  30  N.  J.  Eq.  689. 

*  ^hep.  Tench,  by  Preiiton,  106;  Lucas  y.  Bnmdieth, 
28  Beav.  274;  Nelson  v.  Davis,  38  Ind.  474. 

^Ijewin  on  Tmsts,  110;  Wright  ▼•  Pearson,  1  Eden, 
123;  Britton  v.  Twining,  3  Mer.  176. 

•  Greaves  v.  Simpson,  10  Jur.  N.  S.  609. 
»  Collier  v.  M'Bean.  34  Beav.  426. 

•  Lincoln  v.  Newcastle,  12  Ves.  227;  Bastard  ▼.  Proby, 

2  Cox,  8;  Neves  v.  Scott,  9  How.  211.  13  How.  268;  Im- 
lay  V.  Hunx'ogton,  20  Conn.  162;  Porter  v.  T)oby,  2  Rich. 
R^.  49;  Wilfty  v.  Smith,  3  Kelly,  559;  Findlay  v.  Riddle, 

3  Binn.  152;  Wood  v.  Bumham,  6  Paigo,  518;  26  Wend.  19. 

*  Brant  v.  Gelston,  2  Johns.  Cas.  384;  Choice  v.  Mar- 
shall, 1  Kelly,  97;  Kingsland  v.  Rapelye,  3  Edw.  Ch.  2. 

"  Kay  T.  Soates,  37  Pa.  St  31;  78  Am.  Dea  399. 

"  City  of  Phila.  v.  Girard's  Heirs,  45  Pa.  St.  9;  84  Am. 
I>ec.  470,  and  note;  Tillinghast  ▼.  Coggeshall,  7  B.  L  383. 

$  51.  Executory  trosts. — In  these  the  limita- 
tions are  outlined  to  indicate  the  manner  in  which 
the  trusts  are  to  be  ultimately  perfected,^  and  per- 
formed in  the  future,*  with  the  assistance  of  the 
courts^  if  necessaiy.'  The  intention  of  the  settlor  is 
carried  into  effect,  as  nearly  as  it  can  be  determined 
in  construing  the  language.^  Again,  an  executory 
trust  is  one  where  the  beneficiaiy  is  not  yet  clothed 
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•With  t!i3  equitable  title,  but  has  the  right  to  have 
some  act  done  which  wiU  vest  in  him  such  a  title.* 

^  Tatham  v.  Vemon,  29  Beav.  604;  Egerton  ▼.  Earl 
Brownlow,  4  H.  Ia  Cas.  210;  Edmondson  v.  Dyson,  2 
Kelly,  307;  Cashing  v.  Blake,  30  N.  J.  Eq.  689;  Neves 
V.  Scott,  9  How.  211. 

«Ib. 

*  Austen  v,  Taylor,  1  Eden,  366;  Jervoise  v.  Duke  of 
Northnml^erland,  1  Jacob  &  W.  570;  Miles  ▼.  Harfordy  12 
Ck  Div.  691. 

*  McElroy  v.  McElroy,  113  Mass.  609;  Wood  v.  Bnm- 
ham,  6  Paige,  513;  26  Wend.  9;  Glenorchy  ▼.  BosFille,  1 
Lead.  Cas.  Eq.  20,  and  notes. 

*  NicoU  V.  Ogden,  29  lU.  323;  81  Am.  Dec.  311. 
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OHA  KTER  Vn 

IMPLIED  TRUSTS. 

$  52. 

Definition,  precatory  wordB. 

$  53. 

Precatory  words  inRufficieni. 

$  54. 

Construction  of  words. 

{  55. 

Motive  and  purpose  of  gift. 

$  56. 

Maintenance. 

J  57. 

Other  imulied  trusts. 

i  58. 

xJarriage  articles. 

$  59. 

Creation  by  wilL 

i  60. 

Personal  property. 

i  61. 

Marriage  settlements. 

i  62. 

Powers. 

t  52.  Beflnitioii,  precatory  words. — Where  a 
person  having  the  control  of  property  signifies  an 
loteDtion  in  refei-ence  to  it,  if  there  is  a  valuable 
consideration,  or  an  implied  one,  as  in  a  will, 
whatever  the  language,  if  from  the  whole  afiair  it 
Appears  that  it  was  the  intention  to  create  a  trust, 
the  courts  will  imply  one.*  Implied  trusts,  by 
precatory  words,  may  occur  in  settlements  inter 
^vos;^  but  they  more  generally  arise  in  the  con- 
struction of  wills,  where  words  construed  as  im- 
perative are  used,  as  "wiU,"^  ''desire,"*  "will  and 
desire,"*  "request;"^  "will  and  declare,"^  "wish"« 
"wish  and  request,""  "wish  and  desire,"'*  "beg,"'» 
"beg  and  request^""    "entreat,""    "require  and 
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entreat^""  "most  heartily  beseech,"*'  ''authorize 
and  empower,"**  "order  and  direct^""  "hope,"*' 
"recommend,"**  "confide,"**  "be  well  assured,"** 
"do  not  doubt,"**  "trust,"**  "trust  and  confide,"" 
"have  the  fullest  confidence,"**  "have  full  assur- 
ance and  confident  hope,"**  "in  the  full  belief,"*' 
**  luider  the  firm  conviction,"**  "of  course  the  legatee 
will  give,"**  "well  knowing,"**  "in  consideration 
that  the  legatee  has  promised  to  give,"**  "last 
wish,"**  "  dying  wish,"**  "  convinced,"**  "  I  desire 
that  the  donee  should  appropriate,"**  "to  be  dis- 
posed of  and  divided  among  my  children,"**  "I 
allow  my  son  to  give  her  support,"*'  "  to  pay  the 
income  yearly  to  son;"**  "to  tJieir  comfort  so 
long  as  they  live.**  Precatory  words  are  suffi- 
cient when  the  objects  and  subject-matter  are 
pointed  out,*^  or  can  be  enforced**  with  clearness 
and  certainty.**  Money  or  property  placed  in  the 
hands  of  one  party  to  give  to  another,  implies  a 
trust  in  fovor  of  thd  latter,  which  he  may  enforce.** 

1  Lewin  on  Trusts,  130;  Lane  v.  Lane,  8  Allen,  350; 
Bandolph  v.  Randolph,  40  N.  J.  Eq.  73. 

s  Liddard  v.  Liddard,  28  Beav.  266. 

*  Eales  V.  England,  Preo.  Gh.  200;  dowdsley  v.  Pel« 
ham,  1  Vem.  411. 

*  Harding  v.  Glyn,  1  Atk.  469;  Pnshman  v.  Filliter,  3 
Yes.  7;  Coburn  v.  Anderson,  131  Mass.  513;  Chase  v. 
Plnmmer,  17  Md.  165. 

&  Forbes  v.  Ball,  3  Mer.  437;  Birch  v.  Wade,  3  Yes.  Jc 
B.  198. 

*  Pierson  v.  Garnet,  2  Bro.  0.  C.  38,  226;  Bernard  v. 
Minshull,  1  Johns.  276;  Eddy  v.  Hartshome,  34  N.  J. 
Eq.  419;  Williams  v.  Worthington,  49  Md.  572;  33  Am. 
Bep.  286. 

«  Gray  v.  Gray,  11  Jr.  CtL  218. 


n 
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B  Hooper  v,    Bradbury,    133   Maas.   303;  McRee   y. 

Means,  34  Ala.  349. 

•  Foley  V.  Parry,  2  Mylne  ft  K.  138;  Cook  y.  Elling- 
ton, 6  Jones  Eq.  371. 

»  Liddard  y.  Liddard,  28  Beay.  266;  Cockrill  y.  Arm- 
strong,  31  Ark.  5S0. 

^  Meredith  y.  Heneage,  1  Sim.  653;  Corberty.  Corbert, 
Law  R.  7  £q.  456. 

^3  Green  y.  Marsden,  1  Drew.  646. 

"  Prevost  y.  Clarke,  2  Madd.  458;  Taylor  y.  George,  2 
Ves.  &  B.  378. 

"lb. 

^  Meredith  y.  Heneage,  1  Sim.  553. 

^  Brown  y.  Higgs,  4  Ves.  708;  5  Yea.  495;  8  Ve&  561; 
18  Ves.  192. 

"White  y.  Briggs,  2  Phill.  583;  Gary  y.  Gary,  2 
Schoales  &  L.  189. 

"  Paul  y.  Compton,  8  Vee.  380;  Harland  y.  Trigg,  1  Bro. 
C.  C.  142. 

'•  MaHn  y.  KeigUey,  2  Ves.  Jr.  333;  Tibbitta  y.  Tib- 
bitts,  19  Ves.  6^;  Jacob,  317;  Cholmondeley  y.  Chol- 
mondeley,  14  Sim.  590;  Hart  y.  Tribe,  18  Beay.  215. 

*»  Griffiths  y.  Eyan,  5  Beay.  241. 

^  Kay  y.  Adams,  3  Mylne  ft  E.  237;  Golly  y.  Cregoe, 
2i  Beay.  185. 

*»  Parsons  y.  Baker,  18  Vea.  476. 

*»  Irvine  y.  Sulliyan,  Law  R.  8  Eq.  673. 

«*  Wood  y.  Cox,  1  Keen,  317;  2  Mylne  ft  C.  684. 

**  Shovelton  y.  Shovelton,  32  Beay.  143;  Warner  y. 
Bates,  98  Mass.  274;  Knoxy.  Knox,  59  Wis.  172;  48  Am. 
Rep.  487. 

««  Macnab  y.  Whitbread,  17  Beay.  299. 

'T  Fordham  y.  Speight,  23  Week.  R.  782. 

«  Barnes  y.  Grant,  26  Law  J.  Ch.  92;  2  Jur.  (N.  S.)  1127. 

^  Robinson  y.  Smith,  6  Madd.  194. 

^  Bardswell  y.  Bardswell,  9  Sim.  319. 
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^  Clifton  V.  Lombe,  1  Amb.  519. 

>'  Hinxman  v.  Poynder,  5  Sim.  546. 

«  Godfrey  v.  Godfrey,  11  Week.  R.  554. 

w  Hart  V.  Tribe,  18  Beav.  215. 

M  Brickaon  v.  Willurd,  1  N.  H.  217. 

■•  OoUios  V.  Carlisle,  7  Men.  B.  14. 

"  Hunter  v.  Stembridge,  12  Ga.  192. 

w  Cole  V.  Littlefield,  35  Me.  439;  Chase  v.  Chase,  2 
Allen,  101;  Whiting  v.  Whiting,  4  Gray,  240;  Perry  on 
Trusts,  p.  1 14.  note. 

>*  Kirkland  v.  Narramore,  105  Mass.  31;  7  Am.  Rep.  497. 

«  Handley  v.  Wrightsou,  60  Md.  198. 

*i  Bohon  V.  Barrett,  79  Ky.  378. 

**  Lucas  V.  Lockhart,  lOSmedes  &  M.  466;  48  Am.  Dec. 
766;  Harrison  v.  Harrison,  2  Gratt.  1;  44  Am.  Dec.  365. 

*»  Stockard  v.  Stockard,  7  Humph.  303;  46  Am.  Dec  79. 

i  53.  Precatory  words  aro  insufflcient,  waen 
they  are  merely  an  expression  of  good  will,  kindness, 
or  hope;  as,  a  request  "to  distribute  it  among  mem- 
bers of  donee's  family  most  deserving;"*  or  a  hope 
that  "  he  would  continue  it  in  the  family;"  '  or  "in 
full  confidence  that  the  donee  would  de  vise  it  to 
such  heirs  ...  as  best  deserved  a  preference;"' 
a  recommendation  to  "  consider  the  tes  ator's  rela- 
tions;" *  "to  be  kind  to  them;"*  "to  do  justice  to 
tliem;"®  "to  remember  them;"'  "to  make  ample 
provisions  for  them;"®  "to  give  what  should 
remain  at  his  death;"*  "to  divide  and  dispose 
of  the  savings,"  or  the  bulk  of  the  property;"" 
"to  divide  among  certain  pei-sons;""  testator 
"recommends  but  does  not  a\solutely  enjoin;"'* 
an  absolute  disposal  by  will,  with  h  tUjr  con- 
taining   wishes;"    confidence  that  wife   will   disr- 
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pose  of  estate  for  joint  benefit  of  self  and  children;^* 
satisfied  that  wife  will  dispose  of  estate  in  fair  and 
equitable  manner; '*  to  give  to  children  in  such 
manner  as  think  best;^^  and  to  such  persons  as 
might  request  to  be  members  of  the  family;  ^'  to 
dispose  of  as  think  proper;  '*  to  make  an  allow- 
ance at  convenience;*''  confidence  that  will  leave  to 
be  divi  led  justly;**  "eament  hope"  and  "  particular 
request"  that  property  be  given  to  some  one  of  the 
family  name;  **  words  indicating  merely  a  wish;  "• 
requesting  such  provision  as  judgment  dictated;  ^ 
'^during  her  lifetime  for  support  of  Herself  and  my 
children;"'^  for  E.  or  M.  or  the  survivor  of  them;"* 
or  which  merely  request  to  '^  control  and  direct"  the 
son  of  testator.'^ 

^  Green  v.  Marsden,  1  Drew.  6i6. 
«  Wright  V.  Atkyns,  19  Vea.  299. 
»  Curnick  v.  Tucker,  Law  R.  17  Eq.  820. 

*  Macnab  v.  Whitbread,  17  Beav.  299. 

*  Baggins  v.  Yates,  9  Mod.  122. 

*  Le  Maitre  v.  Bannister,  Free.  Gh.  200,  n. 
T  Burdswell  v.  Bardswell,  9  Sim.  319. 

»  Fox  V.  Fox,  27  Bear.  301. 

^  Bland  v.  Bland,  2  Cox.  319;  Wilson  r.  Major,  11 
Vea.  205. 

'*  Cowman  v.  Harrison,  10  Hare,  234w 

^  Palmer  v.  Sinunonds,  2  Drew.  221. 

13  White  V.  Briggs,  15  Sim.  33. 

"  Young  V.  Martin,  2  Yonnge  &  C.  Ch.  682. 

u  Williams  v.  Williams,  1  Sim.  N.  a  868. 

»  Byne  v.  Blackbnm,  26  Beav.  41. 

1*  Beeves  v.  Baker,  18  Beav.  372. 

>7  Gilbert  v.  Chapin,  19  Conn.  342. 

>•  Harper  v.  Phelps,  21  Conn.  267. 
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1*  Thompson  ▼.  McKisick,  3  Hompli.  631. 

>•  EUis  V.  EUis,  15  Ala.  296;  50  Am.  Dec.  132. 

Bi  Pezmock'a  Est.  20  Pa.  St.  268;  59  Am.  Dec  71& 

*3  Hood  y.  Oglander,  34  Beav.  5ia 

"  Wilde  V.  Smith,  2  Denio  (N.  Y.).  9a 

«*  Colton  V.  Colton,  21  Fed.  Rep.  694, 

^  Billar  v.  Loandes,  2  Demarest  (N.  Y.),  590. 

'.«  Ide  V.  Pierce,  134  Mass.  269. 

«T  Rock  River  Paper  Mill  Co.  v.  Pisk,  47  Mich^  212 
See  Crooks  v.  Whitf ord,  47  Mich.  28a 

i  54.  Construction  of  words — Every  case  must 
depend  upon  {he  interpretation  placed,  oonsideriiig 
all  the  facts,  upon  the  expressions  and  words  of  its 
particular  wiU, *  No  arbitrary  rule  can  be  laid  down." 
If  the  testator  indicate  that  it  is  not  his  intention 
to  create  a  trust,  it  is  immaterial  bow  strong  the 
precatory  words  he  uses,-*  the  same  is  true  if  they 
are  inconsistent  with,*  or  contradictory  to,*  the  re- 
mainder of  the  instrument;  absolute  gift  will  not  be 
modified  to  a  trust  by  subsequent  words;*  the  rec- 
ommendatory must  give  way  to  the  positive  words.^ 
No  trust  will  be  impHed  where  a  court  could  not 
enforce  it.'  No  trust  will  be  implied  where  there 
is  uncertainty  in  subject,  parties  or  objects  of  the 
trust;'  and  the  court  will  infer  that  disposition  of 
property  is  in  donee's  discretion,*®,  especially  if  it 
appear  likely  from  the  will."  So,  also,  no  trust 
will  be  implied  from  a  mere  power  to  appoint," 

'  Negroes  v.  Plnmmer,  17  Md.  165. 

•  Warner  V.  Bates,  98  Mass.  276;  Wright  v.  Atkyns,  1 
Tom.  &  R.  157;  Knight  v.  Enieht,  3  Beav.  148;  Knight  ▼. 
Botighton,  11  Clark  &  F.  548;  Hill  on  Trustees,  73;  ^^oon- 
er  V.  Lovejoy,  108  Mass.  529;  Hess  v.  Singler,  114  Maia* 
56;  Smith  v.  Bell,  6  Peters,  75. 
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3  Barrett  v.  Marsh,  126  Mass.  213;  Whipple  t.  Adams, 
1  Met.  444;  Meredith  v.  Heneage,  1  Sim.  543;  10  Price, 
230;  Eaton  v.  Watts,  Law  R.  4  Eq.  151. 

*  Bnmson  v.  Hunter,  2  Hill  (S.  C. )  Eq.  490. 

*  Webb  V.  Wools.  2  Sim.  N.  S.  267. 

^  Van  Duyne  v.  Van  Duyne,  1  McCart.  397. 

'  Presbyterian  Church  ▼.  Desbrow,  52  Pa.  St.  219. 

*  Harper  v.  Phelps,  21  Conn.  257;  Hood  v.  Oglander, 
33  Beav.  513;  Graves  v.  Graves,  13  Ir.  Ch.  182. 

»  Malin  v.  Keighley,  2  Ves.  Jr.  333,  529;  Lines  v.  Dar- 
den,  5  Fla.  61;  Kniqht  v.  Boughton,  11  Clark  &  F.  513; 
Whipple  v.  Adams,  1  Met.  444. 

^'  Morice  v.  Bishop  of  Bu'^ham,  10  Ves.  536. 

"  Meggion  v.  Moore,  2  Ves.  Jr.  630;  Knott  ▼.  Cottee, 
2PhiIl.  192. 

^-  Howorth  V.  Dewell,  29  Beav.  18;  Paul  v.  Compton,  8 
Ves.  380. 

$  55.    Votive    and  purpooe   of  the    gift. — A 

trust  v/ill  not  be  implied  where  the  motive  of  the 
gift  only  is  set  forth,  as  "  to  enable  him  to  main- 
tain the  children;"  ^  or  an  absolute  gift,  "that  he  may 
support .  himself  and  children;"*  or  "having  full 
confidence  in  her  sufficient  and  judicious  provision 
for  the  children;"**  or  personal  estate  given  absolutely 
to  wife,  having  confidence  that  she  will  divide  the 
"surplus  "  justly  among  the  children.*  Nor  is  the  ex- 
pression of  a  purpose  sufficient,  as  a  gift  to  purchase 
a  house, '^  a  ring,®  an  annuity;'  to  bind  him  as  an 
apprentice;®  to  set  him  up  in  business;'-*  for  his  main- 
tenance;*^ to  print  a  book,  the  profits  to  go  to  him.^* 
The  beneficiary  need  not  carry  out  the  specified 
purpose,*^  as  he  could  afterward  act  his  pleasure  in 
changing  it."  A  cestui  que  trust  can  get  no  more 
than  the  trustees  choose  to  give  him,  if  tiieir  powers 

are  discretionary.** 
Fldu  oh  Trusts— I 
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*  Bryan  v.  Howland,  98  IlL  625;  Rhett  v.  Mason,  18 
Gratt.  541;  Burke  v.  Valentino,  52  Barb.  412;  Burt  v. 
Herron,  6G  Pa.  St.  400. 

»  Thorp  V.  Owen,  2  Hare,  607. 

»  Fox  V.  Fox,  27  Beav.  301;  Barrett  v.  Marsh,  126 
Mass.  213;  Sears  v.  Cunningham,  122  Mass.  538. 

*Pennock's  Est.  20  Pa.  St.  268;  59  Am.  Dea  718; 
Paisley's  App.  70  Pa.  St.  158. 

*  Knox  V.  Holtram,  15  Sim.  82. 

*  Apreece  v.  Apreece,  1  Ves.  &  B.  364. 

'  Ford  V.  Batley,  17  Beav.  '303;  Re  Browne's  Will,  27 
Beav.  324. 

8  Noel  V.  Jones,  16  Sim.  309;  Barlow  v.  Grant,  1 
Vem.  255. 

»  Gough  V.  Bult,  16  Sim.  45. 

w  Webb  V.  Kelley,  9  Sim.  472;  Bayne  v.    Crowther,  20 
Beav.  400. 

"  Re  Skinner's  Trusts,  1  Johns.  &  H.  102. 

"  Stokes  V.  Cheek,  29  Law  J.  Ch.  922. 

"  1  Jarmin  on  Wills,  368. 

**  Beevor  v.  Patridge,  11  SIdl  229;  Cowper  v.  Mantell, 
22  Beav.  231. 

{  66.  Kaintenaiiee^ — Where  property  is  given 
to  a  parent  or  a  person  standing  in  loco  parentis^ 
with  words  in  reference  to  the  maintenance  of  a 
family  of  children,  the  point  to  determine  is  wheth- 
er these  words  create  a  trust,  or  only  indicate  the 
testator's  motive  for  making  a  gift.^  In  some  cases 
the  court  will  readily  imply  a  trust,  as  where  prop- 
'  erty  was  given  "  for  the  maintenance  of  self  and 
family;"'  "all  overplus  for  her  support  and  her  fbln- 
ily;"^  "for  his  own  use  and  benefit,  and  the  main- 
tenance and  education  of  his  children;"*  to  ''dis- 
pose thereof  for  the  benefit  of  himself  and  childi^eii;"  * 
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"t3  enable  him  to  maintain  children;"'  to  "A.  for 
th3  education  and  advancing  in  life  of  her  children;"  ^ 
"to  pay  the  income  yearly  to  a  son  for  the  support 
of  Junuelf  and  family  and  tha  education  of  his  chil- 
dren;" °  "intrusting  to  her  the  education  and  main- 
tanancs  of  his  children  oat  of  the  profit3;"  •  to  wid- 
ow for  maintditanoe  of  certain  persons,  at  such 
timei  end  in  amounts  as  she  may  think  proper;  '* 
personal  property  to  wife  for  her  benefit  and  sup- 
port of  son.'^  "  Homo  and  residence  "  does  not  in- 
clude maintenance.*'  The  trustee,  like  a  guardian, *' 
may  take  the  fund  upon  givinj  a  receipt,'^  b::t  he 
has  fjreat  freedom  in  the  application  of  any  surplus.'* 
If  nesessaTy,  from  the  trustee's  incompetency  or 
otherwise,  ihe  court  will  apportion  the  funds,  and 
give  him  merely  the  surplus.'*  If  the  children  die, 
the  trustee  takes  the  whole  himself;"  but  if  he  dies, 
the  trust  remains  for  the  children.'*  When  a  child 
cea3^s  to  remain  with  trustee,  his  support  is  at  an 
end;"  but  it  is  a  question  if  the  arrival  at  majority 
t3rminates  the  maintenance.'*  The  particular  words 
of  the  testator,  however,  generally  determine  it"  In 
case  of  the  majority  of  one  child,  he  may  receive  a 
poi'tion  of  his. share  only.''  Such  a  fund  camiot  be 
reached  by  creditors,  if  it  is  given  to  a  person  for  a 
certain  purpose." 

1  Paisley's  App.  70  Pa.  St  158. 

«  Smith  v.  Wildman,  37  Conn.  387;  Wholan  v.  ReiUy, 

3  W.  Va.  59?. 

3  Woods  V.  Woods,  1  Myhie  &  C.  401. 

*  Carr  v.  Living,  28  Beav.  644;   Longmore  v.  Elcnm,  2 
Youngo  &  C.  Ch.  369;  Andrews  v.  Bank,  3  Allen,  313. 

^  Raikes  v.  Ward,  1  Hare,  445;  Whiting  v.  WhitiDg, 

4  Gray,  240. 
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•  Bryan  v.  Holland,  98  IlL  625. 

'  Glbert  v.  Bennett,  10  Sim.  371» 

'  Ch  86  V.  Chase,  2  Allen,  101;  Loring  v.  Ltmng,  100 
Mass.  340;  Cole  v.  Littleiield,  35  Me.  439;  Babbitt  v. 
Babbitt,  26  N.  J.  Eq.  44. 

'  Lucas  V.  Lockliai-t,  10  Smale  &  M.  468;  48  Am.  Dec. 
76G.  See  Hunter  v.  Stembridge,  12  Ga.  192;  Withers  v. 
Yeadon,  1  Rich.  Eq.  324. 

^*  Hawley  v.  James,  5  Paige,  318;  32  Am.  Dec.  623. 

^*  Loring  v.  Loring,  100  Mass.  340;  Perry  on  Trusts,  p. 
126,  note  3. 

"  Kennedy's  App.  81  Pa.  St.  163. 

w  Jodrell  V.  Jodrell,  14  Beav.  411. 

1*  Robinson  v.  Tickell,  8  Ves.  142;  Woods  v.  Woods,  1 
Mylne  &  C.  409;  Cooper  v.  Thornton,  3  Bro.  0.  C.  186. 

"Smith  V.  Smith,  II  Allen,  423;  Leach  v.  Leach,  13 
SinL  304;  Kaikes  v.  Ward,  1  Hare,  450. 

^^  Cha  e  V.  Chase,  2  Allen,  101;  Castle  v.  Castle,  1  De 
Gex  &  J.  352. 

"  Bawditch  v.  Andrew,  8  Allen,  339;  Bushnell  v.  Par- 
sons, Prec.  Ch.  219. 

^B  Andrews  v.  Cape  Ann  Bank,  3  Allen,  313. 

!•  Carr  v.  Living,  23  Beav.  644;  33  Beav.  464;  Baker  v. 
Red,  4  Dana,  153;  Smith  v.  Wildman,  37  Conn.  387. 

"  Ibid;  M'Dowell  v.  Black,  Riley  Ch.  152;  Cloud  v. 
Martin,  2  Dev.  &  B.  Ch.  274. 

-^  Sargent  V.  Bourne,  6  Met.  32;  Gardner  v.  Barber,  18 
Jur.  608;  Bowditch  v.  Andrew,  8  Allen,  339. 

"'  Berry  v.  Briant,  2  Drew  &  S.  1. 

23  W^ells  v.  McCall,  64  Pa.  St.  207;  White  v.  White,  30 
Vt.  342;  Clute  v.  Bool,  8  Paige,  83;  Bramhall  v.  Ferris, 
14  N.  Y.  44;  67  Am.  Dec.  113;  Rife  v.  Geyer,  69  Pa.  St. 
393;  98  Am.  Dec.  351. 


57.    Other  implied  trusts. —A  conditioii  may  be 
strued  as  a  trust; ^  as,  a  testator  charging  his  estate 


construed  as 
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with  del>t  or  a  particular  l^acy; '  a  person  agree- 
ia?,  for  a  valuable  consideration,  to  settle  a  specifio 
estate,^  or  sell  an  estata^  Trustees,  authorized  to 
sell  real  estate,  took  it  in  trust.*  Many  such  may 
aiise  where  there  is  a  valuable  consideration,*  or  by 
contracts  of  sale,  though  there  are  no  words  of  sale.^ 
Ko  implied  trust  arises  from  advancing  money  on 
a  purchase,  where  there  is  an  express  trust  created 
by  deed.® 

1  Wright  V.  Wilkin,  2  Best  &  S.  232;  Qreag  v.  Coates, 
23  Beav.  33;  Sohier  v. Trinity  Charch,  109  Mms.  1;  Stan- 
ley v.  Colt,  5  WalL  119. 

*  Locton  V.  Locton,  Freem.  136;  Wiggv.  Wigg,  1  Atk.  382. 

'  Finch  V.  Winchelsea,  1  P.  Wms.  277;  Legard  v.  Hod- 
gw,  1  Vea.  Jr.  477;  3  Bro.  C.  0.  631;  4  Bro.  C.  0.  421. 

*Pin<2rree  v.  CoflSn,  12  Gray,  288;  Reed  v.  Lnkens,  44 
Pa.  St.  200;  84  Am.  Dec.  425;  Currie  v.  White,  45  N. 
Y.  822. 

^  Bratnan  v.  Stiles,  2  Pick.  460;  13  Am.  Dec.  445; 
Walker  v.  Whiting,  23  Pick.  313;  Fay  v.  Taft,  12  Cash. 
443;  Baker  v.  P^ed,  4  Dana,  158. 

•  Lewin  on  Trusts,  )41. 

7  Taylor  v.  Pownal,  10  Leigh,  183. 
«  Tripp  V.  Duane,  74  CaL  85. 

$  68.  Marriage  artidea. — ^Executory  trusts  es- 
tablished by  marriage  articles  may  be  differently 
interpreted  from  those  created  by  will,*  as  in  the 
former  the  intention  can  be  to  some  extent  pre- 
sumed, while  in  the  latter  there  is  a  wide  latitude 
for  construction.'  If  the  words,  taken  in  their 
lesfal  sense,  would  defeat  a  provision  for  the  chil- 
dren, equity  will  construe  them  in  favor  of  the 
children,  and  enforce  a  decree.'  A  settlement  after 
marriage  will  be  rectified;*  but  if  made  before,  it 
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will  be  "presnined  tlie  parties  made  a  different  agree- 
ment.* Equity  will  reform  an  instrument  which 
does  not  carry  out  the  intention  it  professes  to,°  on 
the  ground  of  mistake.^  Any  intervening  rights 
of  an  intervening  purchaser  for  value,  would  be 
protected.®  Generally  speaking,  co  lateral  rela- 
tives, or  volunteers,  cannot  ask  for  a  specific  per- 
formance of  the  articles,'  but  there  are  some  cir- 
cumstances where  they  may.'*  A  settlement  in 
£avor  of  collateral  relatives  will  be  enforced  if  it 
have  the  slightest  foundation."  If  a  third  party 
hold  out  inducements  for  a  marriage,  he  must  make 
them  good.** 

^  Bale  v.  Coleman,  8  Vin.  Abr.267;  Gardinei*v.  Stevens, 
Law  J.  30  Ch.  199. 

«  Stratford  v.  Powell,  1  Ball  &  B.  25;  Jervoise  v.  Duke 
of  Northumberland,  1  Jacob  &  W.  574;  Decrhurst  v. 
Albans,  5  Madd.  260. 

»  Dod  V.  Dod,  1  Amb.  274;  Phillips  v.  James,  2  Drew  & 
S.  404;  Haudick  v.  Wilkes,  1  Eq.  Cas.  Abr.  393. 

*  Warrick  v.  Warrick,  3  Atk.  293;  Buiton  v.  Hast- 
ings, Gid  £q.  113. 

*  Legg  V.  Gold  wire,  Cas.  t.  Talbot,  20. 

*  Roberts  v.  Kingsley,  1  Ves.  238;  West  v.  Eirisey,  2 
P.  Wms.  349;  Cause  v.  Hale,  2  Ired.  Eq.  241;  Smith  v. 
Maxwell,  1  Hill  (S.  C.)  Eq.  101. 

T  Bold  V.  Hutchinson,  6  De  Gex,  M.  &  0.  6G8. 

8  Trevor  v.  Trevor,  1  P.  Wms.  622.  But  articles  can  be 
enforced  if  he  have  notice  of  them :  Da  vies  v.  Davies.  4 
Beav.  54. 

®  Vernon  v.  Vernon,  2  P.  Wms.  694;  Pulvertoft  v. 
Pulvertoft,  18  Ves.  90;  Bunn  v.  Winthrop.  1  Johns.  (N.Y.) 
Ch.  336;  Geveis  v.  Wright,  18  N.  J.  Eq.  330. 

*•  Osgood  V.  Strode,  2  P.  Wms.   246;  Goring  v.  Kash, 
3  Atk.  186;  Bleeker  v.  Bingham,  3  Pai.ire,  246. 

"  Neves  V.  Scott,  9  How.  210;  13  How.  268;  King  v. 
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Whitely,  10  Paige, 465;  Cauley  v.  Lawron.  6  Jonea  (N.  C. ) 
£q.  132;  Denuison  t.  €k>ehnnff,  7  Barr.  175;  47  Axa, 
Doc  505. 

"  Haoamersley  v.  De  Bid,  12  dark  &  F.  45. 

$  59.  Creatioxi  by  will — There  is  no  presump- 
tion here,  as  in  the  case  of  marriai^e  settlements, 
that  a  provision  was  intended  for  the  children  to 
take  as  purchasers.*  If  it  appears  to  be  the  inten- 
tion, heirs  of  the  body  will  be  construed  as  words 
of  p'orcbase  and  not  of  inheritance,  and  likewise  if 
other  words  indicate  this.'  In  some  instances  the 
children  receive  only  a  life  estate,  and  not  a  fee.' 
"  Tleirs  of  the  body"  and  "  issue"  are  not  synony- 
mous term 3,^  yet  they  may  have  the  same  effect.* 
Defective  limitations  may  be  rectified,'  unless  drawn 
by  the  testator  in  person.'  Usually  executory  trusts 
under  wills  should  be  interpreted  in  the  same  way 
as  marriage  articles  made  after  marriage.' 

1  Harrison  V.  Naylor,  2  Cox,  247;  Blackburn  v.  Sta- 
Hes,  2  Ves.  &  B.  367;  Robertson  v  Johnston,  36  Ala.  197; 
Allen  V.  Hendertfon,  49  Pa.  St.  333. 

•  Tnmer  v.  Sargent,  17  Beav.  515;  Shelton  v.  Wntston, 
16  Sim.  fi43:  Leonard  v.  Sussex,  2  Vem.  526;  Trevor  v. 
Trevor,  13  Sim.  lOS;  1  H.  L.  Cas.  239. 

'  Wood  V.  Burnham,  6  Paige,  515;  Wiley  v.  Smith,  3 
Kelly,  551;  Loving  v.  Hunter,  8  Ye'g.  4;  Porter  v.  Doby, 
2  Rich.  Eq.  49;  Home  v,  Lyeth,  4Har.  &  J.  431;  Findlay 
V.  Riddle,  3  Binn.  139;  5  Am.  Dec.  355.  This  is  of  im- 
portance only  where  the  rule  in  Shelley's  Case  is  in  force. 

•  Haddesley  v.  Adams,  22  Beav.  276. 

.  *  Yamall's  App.  70  Pa.  St.  340;  Kleppner  v.  Laverty, 
70  Pa.  St.  70. 

•  Franks  v.  Price,  3  Beav.  182. 

^  Ansten  v.  Taylor,  1  Eden,  368.    But  see  Green  v.  Ste- 
phens, 17  Ves.  76;  East  v.  Twyford,  9  Hare,  713. 
'  Bochford  V.  Fitzinaorice,  1  Con.  &  L.  158. 
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i  60.  Personal  property,  if  to  be  settled  on 
parents  for  life,  and  t^^en  to  their  heirs,  will  not 
vest  in  the  parents  absolutely,  but  in  the  heirs  when 
bom;  *  and  they  need  not  become  actual  heirs  or 
survive  their  parents,'  unless  it  be  to  heirs  living. '^ 
The  same  limitations  will  not  be  applied  to  personal 
as  to  real  property,  but  the  court  may  make  such  a 
provision;  *  or  a  provision  that  the  heirs  shall  take 
as  tenants  in  common;*  the  court  will  also  supply 
words  necessary  to  carry  out  the  intention  of  the 
parties/  A  trust  to  provide  suitably  for  children 
is  sufficiently  deliniteJ 

^  Bartlett  v.  Green,  13  Sim.  218;  Hodgeson  v.  Bussey, 
2  Atk.  89. 

2  Theebridge  v.  Kilbume,  2  Ves.  233. 

3  Read  v.  Snell,  2  Atk.  642 

*  Newcastle  v.  Lincoln,  3  Ves.  Jr.  387;  12  Ves.  218. 

*  Marry  at  v.  Townly,  1  Ves.  103.  But  joint-tenancy 
has  been  abolished  in  most  of  the  United  States. 

*  Martin  v.  Martin,  2  Rass.  &  M.  507;  Steinberger  v. 
Porter,  18  N.  J.  Eq.  452. 

•^  Brenan  v.  Brenan,  2  L  R.  Eq.  266. 

$  61.  Marriage  settlements. — ^Whether  in  ac* 
cordance  with  articles,  or  by  decrees  of  court,  or 
under  provisions  in  wills,  the  court  will  treat  mar- 
riage settlements  leniently,  and  make  them  conform 
to  its   decrees.^ 

^  Temple  v.  Hawley,  1  Sand.  Ch  154;  Grount  v.  Yan 
Schoonboven,  1  Sand.  Ch.  342;  Doorly  v.  Arnold,  18 
Week.  R.  540;  Jones  v.  Higgins,  Law  R.  2  Eq.  538;  Im- 
lay  V.  Huntington,  20  Conn.  146. 

$  62.  Powers.  — ^If  there  is  no  direction  as  to  pow- 
ers, the  com-t  cannot  imply  them,  ^  unless  it  be  the 
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power  to  lease.*  But  it  is  sufficient  if  the  words 
'^ua.1  powers"  are  to  be  embodied,'  with  some  ex- 
ceptions.* 

1  Wheate  v.  Hall,  17  Ves'.  18. 

*  Woolmore  v.  BurrowH,  \  Sim.  518.    But  see  Scott  v. 
Steward,  27  Beav.  .367;  Charlton  y.  Rendoll,  11  Hare,  296. 

3  Hill  y.  H>U,   6  Sim.   144;   Sampiiyo  y.  Gould,   12 
Sim.  426. 

*  lb. ;  Higginson  y.  Bameby,  2  Sim.  k  St  516. 
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CHAPTER  VIIL 

BESULTINO    TRUSTS. 

(  63.  Definitioiu  r 

$  64.  Title  in  another. 

$  65.  Title  in  own  name. 

$  66.  Joint  pnrchasen. 

$  67.  Tmsts  resalt  eo  instanU. 

i  68.  Personal  property. 

$  69.  Fiduciary  character. 

$  70.  Agreements. 

$  71.  Acts  of  agents. 

$  72.  Proof  byiMiroK 

$  73.  Bebnttal  by  parol. 

$  74.  Lapse  of  time. 

$  75.  Advancements. 

$  76.  Illegal  or  uncertain  pnrpose. 

$  77.  Trast  in  part  of  estate. 

J  78.  Only  legal  title  conveyed. 

J  79.  By  deed  or  will. 

$  80.  Conveyance  without  consideration. 

$  63.  Definition. — ^These  trusts  are  created  by 
operation  of  law,  and  depend  largely  upon  intention, 
although  it  is  never  directly  expressed.'  They 
arise  where  the  le.ijal  estate  in  property  is  trans- 
ferred, but  where  from  the  terms  of  transfer,  or  the 
circumstances  in  the  case,  it  does  not  seem  to  have 
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'  been  intended  that  the  beneficial  interest  should  go 
with  the  legal  title,  and  a  trust  results  in  favor  of 
the  person  dr  whom  the  equitable  estate  was  in- 
tended.* They  arise  in  a  variety  of  ways,  from  the 
actions  of  parties,  rather  than  from  their  words  or 
language.'  But  no  trust  can  result,  wliich  would 
be  contrary  to  public  policy,  or  statute,"*  as  if  an 
alien,*  or  a  slave,'  should  pay  for  land  when  forbid- 
den by  law  to  hold  it.  If  a  trust,  for  illegality  or 
other  reason,  fail,  the  trust  will  result  to  the  donor,^ 
and  the  party  taking  becomes  the  trustee.* 

^  2  Pomeroy*8  Eq.  Jur.  §  1031;  Legpett  v.  Dubois,  5 
Paige,  114;  28  Am.  Dec.  413;  U.  S.  v.  U.  P.  R.  R.  Co. 
11  Blatchf.  402;  Bayles  v.  Baxter,  22  Cal.  579;  Saylor  v. 
Plaine,  31  Md.  168;  1  Am.  Rep.  ai;  Tryon  v.  Hlintooii, 
67  Cal.  325;  Byers  v.  Danley,  27  Ark.  77;  Hays  v.  <Juay, 
63  Pa.  St.  263. 

«  lb.;  Perry  on  Trusts.  §  124 

'  Llovd  V.  Spillet,  2  Atk.  150;  2  Lomax  Dig.  200; 
Underhill  on  Trusts,  121;  Bayles  v.  Baxter,  22  Cal.  575; 
Millard  V.  Hathaway,  27  Cal.  119;  Smith  v.  Sackett.  10 
111.  534)  D^peyster  v.  Gould,  3  N.  J.  Eq.  474;  29  Am. 
Dec.  724;  Page  v.  Page,  8  N.  H.  187;  Murdock  v. 
Hughes,  7  Smedes  &  M.  219;  Smith  v.  Strahan,  16 
Tex.  ^14;  67  Am.  Dec^  622;  Barron  v.  Barron,  24  Vt, 
375;  Ke)iy  v.  Johnson,  28  Mo.  249;  Lvford  v.  Thutston, 
16  N.  H.  3^;  Johnson  v.  Dougherty,  "18  N.  J.  Eql  406; 
Lvnch  v.  Cox,  23  Pa.  St.  265;  Thomas  v.  Thomas,  62  Miss. 
t3\;  Titherinjrton  v.  Hodge,  81  Ky.  286;  Radcllff  v. 
.  Badford,  96  Ind.  482;  Kibby  v.  Cold,  63  Iowa,'  663; 
ISversdon  v.  Mayhew,  65  CaL  163;  Robarts  v.  Haley,  65 
CaL  397. 

*  Prosens  v.  Mclntire,  6  Barb.  425;  Cutler  v.  iWle,  19 
K.  J.  Eq.  562;  Ford  v.  Lewis,  10  Mon.  B.  127. 

*  Hubbard  V.  Goodwin,  3  Leigh,  492;  Taylor  v.  BenUiMn, 
6  How.  270.  But  if  no  fraud  is  intended,  equity  'Will  proMct 

'  liis  rights:  Anstice  v.  'Brown,  6  Paige,  448. 

*  Leipe^  rrUtiBsStUi,  26  Miss.  615. 
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T  Bubs  t.  Mebins,  16  Cal.  350;  Lemmond  v.  Peoples,  6 
Ired.  Eq.  137. 

8  Drew  V.   Wakefield,  54  Me.  291 ;  Lask  v.  Lewis,  32 
Miss.  297;  Cushney  v.  Henry,  4  Paige,  345. 

$  64.  Title  in  another. — ^The  most  important 
class  of  resulting  trusts  is  where  property  is  pm^- 
chased  and  the  conveyance  of  the  legal  title  is 
taken  in  the  name  of  one  person,  while  the  con- 
sideration is  paid  by  another;  in  such  cases,  a  trust 
arises  at  once  in  favor  of  liie  person  paying-  the 
purchase  price,  and  the  holder  of  the  legal  title  be- 
comes a  trustee  for  him.*  The  trust  of  a  legal  es- 
tate, of  whatever  nature,  whether  taken  in  the 
name  of  one  or  several,  whether  in  the  name  of  the 
purchaser,  or  another,  whether  jointly,  or  success- 
ively, results  to  the  one  who  advances  the  purchase- 
money.'  This  arises  from  the  natural  presumption, 
that  a  purchase  wiU  enure  to  him  who  furnishes 
the  purchase-money.'  A  husband  purchasing  with 
his  own  money,  in  the  name  of  his  wife,  raises  a 
trust  for  him.* 

'  Jackson  v.  Miller,  6  Wend.  228;  21  Am.  Dec.  316; 
Jackson  v.  Matsdorf,  11  Johns.  91;  6  Am.  Dec.  355;  WiU 
liams  v.  Hollingsworth,  1  Strob.  Eq.  103;  47  Am.  Dec. 
527;  Dudley  v.  Bosworth,  10  Humph.  9;  51  Am.  Dec. 
690;  Stimpfler  v.  Roberts,  18  Pa.  St.  283;  57  Am.  Dec 
606;  Mutual  Fire  Ins.  Co.  v.  Deale,  18  Md.  26;  79  Am. 
Dec.  673;  Blodgett  v.  Hildreth,  103  Mass.  484;  Preston ^& 
Stetson  V.  McMillan,  58  Ala.  84;  2  Pom.  Eg.  Jur.  $  1037; 
Shaw  V.  Shaw,  86  Mo.  594;  Mershon  v.  Duer,  40  N.  J. 
Eq.  333;  McDonogh  v.  Murdock,  16  How.  367;  Bro«rn 
V.  Brown,  79  Va.648;  HeiskeU  v.  Powell,  23  W.  Va.  71-7; 
Bibb  V.  Hunster,  79  Ala.  351;  McDonough  v.  O'Niel,  113 
Mass.  92;  Farley  v.  Blood,  30  N.  H.  354;  Hutchinsa  v. 
Heyward,  15  N.  H.  491;  Scheererv.  Scheerer,  109111  11; 
McCarroll  v.  Alexander,  48  Miss.  128;  Campbell  v.  Camp« 
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bell,  21  Mich.  438;  Johnson  t.  Quarles,  46  Mo.  423; 
Brown  v.  Cherry,  69  Barb,  628;  Nixon's  App.  63  Pa.  St 
279;  Perry  on  Trusts,  $  126;  Neill  v.  Keese,  5  Tex.  23; 
57  Am.  Dec.  746. 

«  Dyer  v  Dyer,  2  Cox,  92;  1  Lead.  Cas.  Eq.  236;  2 
Story's  Eq.  Jur.  $  1201;  Edwards  v.  Edwards,  39  Pa.  St. 
377;  2  Pom.  Eq.  Jur.  $  1037;  Peabody  v.  Tarbell,  2 
Cush.  227. 

»  Bostleman  v.  Bostleman,  24  N.  J.  Eq.  103;  Glidewell 
V.  Shangh,  26  Ind.  319. 

*  Belford  v.  Crane,  16  N.  J.  Eq.  265;  84  Am.  Dec.  155. 

S  65.  Title  in  own  name. — One  buying  land 
with  the  money  of  another,  becomes  a  trustee  for  the 
latter,*  even  though  he  stood  in  no  fiduciary  rela- 
tion to  the  person  whose  raonev  had  baen  usel' 
Whei-e  a  person  purchase:*  chattels  wit'a  tha  f  imds, 
and  for  the  use  of  another,  but  takes  a  biil  of  sale 
in  his  own  name,  a  trust  arises  in  favor  of  the 
owner  of  the  fund  and  he  may  claim  either  the 
chattels  or  the  fund,  though  the  purchaser  has  a 
legal  title  to  the  former.*  If  an  agent  takes  a  title 
from  his  principal  for  a  certain  purpose,  a  resulting 
trust  arises.^ 

*  Poote  V.  Colvin,  3  Johns.  216;  3  Am.  Dec.  478;  Lis- 
loflF  V.  Hart,  25  Miss.  245;  57  Am.  Dec.  2D3;  Denton  ▼. 
M'Kenzie,  1  De8aus.289;  1  Am.  Dec.  664;  Jackson  v.  Morse, 
16  Johns.  197;  8  Am.  Doc.  306;  Sullivan  v.  M  Lonans,  2 
Iow»,  437;  65  Am.  Dec.  780;  Fowke  v.  Slaughter,  3  Marsh. 
A.  K.  56;  13  Am.  Dec.  13a 

«  Beck  V.  Uhrich,  13  Pa.  St  636;  53  Am.  Dec  607; 
Law  V.  Law,  76  Va.  527. 

»  GuphiU  V.  Isbell,  1  Bailey's  Law,  230;  19  Am.  Dec 
676;  Gray  v.  Perry,  51  Ga.  18a 

«  Towle  V.  Ambs,  123  IlL  410. 

}  66.  Joint  pmrchaflers.— If  several  make  a  pur- 
chase, taking  the  title  in  another,  a  joint  trust  will 
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result  to  them;  *  likewise  if  the  title  is  taken  in  the 
name  of  one  of  them.'  Where  two  furnish  funds, 
the  presumption  is,  that  it  is  in  equal  sums,  if  the 
amount  is  not  stated;^  if  the  amounts  are  unequal 
the  trust  results  to  them  pro  ratcu*  A  trust  arises 
in  a  part  as  well  as  in  the  whole,  but  it  is  not  suffi- 
cient that  there  should  be  a  general  contribution  to 
a  common  fund;*  it  must  appear  that  a  specific 
sum  was  paid,  which  is  a  fractional  or  aliquot  part 
of  the  whole.®  In  England  if  two  persons  xmite  in 
a  purchase  taking  title  in  both,  they  are  joint  ten- 
ants, ai5d  no  trust  results;  ^  bat  a  tenancy  in  com- 
mon is  the  construction  put  upon  it  wherever  po.i- 
sible,**  especially  in  America,  where  joint  tenancy 
is  fast  disappearing; '  as  in  the  case  of  a  joint  mort- 
gage,*® partnership,  or  other  joint  relationship." 

*  Letcher  v.  Letcher,  4  Manih.  J.  J.  590;  Keaton  v.  Cobb, 
1  Dcv.  Eq.  433;  18  Am.  Dec.  595;  Btvumgartner  v. 
Qnessfeld,  38  Mo.  36;  Larkins  v.  Rhodes,  6  Porter,  196. 

3  Dow  V.  Jewell,  18  N.  H.  340;  43  Am.  Dec.  371;  Taso 
V.  Coddin:?,  33  Cal.  191;  McOoaald  v.  McDonald,  24  Ind; 
68;  Clark  v.  Clark,  43  Vt.  685;  Buck  v.  Swazey,  05  Me. 
41;  53  '«m.  Dec.  681;  Unioa  College  v.  Wheeler.  5  Laos. 
16D;  Frederick  v.  Haas,  5  Nev.  389;  8prin?^erv.  Springer, 
114  111.  550;  Jenkins  v.  Fink,  30  Cal.  686;  89  Am.  Dec, 
134;  Maudevide  v.  So'.omoB,  33  Cal.  38. 

^  Shoemaker  y.  Smit^,  11  flan^h.  81. 

*  lb.  2;  Hall  v.  Young,  37  N.  H,  134;  Botsford  v. 
Burr,  2  Johns.  (N.  Y.)  Ch.  405;  Pinney  v.  Fellows.  15  Vt. 
525;  Jackso  ^  v.  Bateman,  '^  Wend.  570;  Kelley  ▼.  Jenness^ 
63  Me.  455;  79  Am.  Dec.  623. 

5  Guttler  V.  Tuttle,  19  N.  J.  Eq.  549;  Coppase  v.  Bur- 
nett, 34  Mias.  621;  Sayre  v.  Townsends,  15  Wend.  647? 
Dudley  V.  Batchelder,  63  Me.  408. 

•  McGowanv.  McGowan,  14  Gray,  119;  74  Am.  Dec  668; 
Baker  ▼.   Vming,  30  Me.   121;  60  Am.  Dec  617;  Ed<^ 
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wards  v.  Edtrards,  39  Pa.  tSt.  385;  Fiokett  v.  Durham, 
109  Mass.  422;  Turner  v.  Nye,  7  Allen,  184;  Snow  v. 
Paine,  114  Mass.  526;  Bre-nihan  v.  Sheehan,  125  Mass. 
11;  Edgerly  V.  Eiger!y,  112  Mass.  179;  Somers  v.  Ov#»r- 
li.iizer,  67  Cal  237;  Olcotb  v.  Bynum,  17  Wall.  44;  Smith 
V.  S-nith,  85  III.  189;  Thalmaq  v.  Canon,  24  N.  J.  £q. 
127;  Hamsv.  Mclntyre,  118  lA   275. 

7  Bone  V.  Pollard,  24  Beav.  283;  Aveling  v.  Knipe,  19 
Ves.  441. 

^  Bjkrribeau  v.  Braat,  17  How.  43;  Brothers  v.  Porter, 
(  Mob.  B.  106. 

»  4  Kent.  Coul  396. 

^o  Randall  v.  Phillips,  3  Mason,  378;  Rigden  v.  VaFicr, 
3  Atk.  734. 

"Jackson  v.  Jackson,  9  Ves.  697  n.;  SigoumeyT. 
Mumm,  7  Conn.  11;  Duncan  v.  Ferrer,  6  Binn.  193;  Ap- 
pleton  V.  Boyd,  7  Mass.  131;  Kinsley  v.  Abbott,  19 
Me.  430. 

i  67.  I*rust8  result  eo  instanti — A  trust  must 
result,  if  at  all,  when  the  papera  and  the  title  f>!iss*^ 
l^o  agreements  before  or  after  the  ti'ansfer,  and  no 
payments  before  or  after,  will  raise  a  trust;*  it 
must  be  at  the  inception  of  the  title.'  No  trust 
Insults  to  a  husband  for  payment  on  laud  of  tVie 
•wife  after  puixsliase,*  nor  from  an  agreement  to  buy  at 
«herifFs  sale  and  reconvey.'  A  parol  agreement  to 
convey  at  a  future  time  is  insuflicitnt.'  Payment 
by  the  cestui  que  trust  must  he  clearly  shown, ^  and 
it  must  be  payment  as  a  purchaser  and  not  in  the 
nature  of  a  loan.^  If  one  take  the  title  to  himself, 
advancing  his  own  money  entirely  for  the  credit  of 
another,  a  trust  results  to  liim.'  If  there  be  no 
payment  there  will  be  no  trust.^*  There  must  be 
an  actual  payment  in  money,  or  its  equivalent,  by 
the  one  becoming  the  cestui  que  trust. ^^     If  two 
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agree  to  purchase,  one  furnishing  the  money  and 
taking  the  title  himself,  no  trust  results;  ^^  and  so, 
if  the  title  is  taken  in  the  names  of  the  two,  the 
one  advancing  the  money  can  only  recover  half  of 
the  purchase-money/' 

*  Barnard  v.  Jewett,  97  Mass.  87;  Davis  v.  Wetherell, 
11  Allen,  19;  Roberts  v.  Ware,  40  Cal.  034;  McClure  v. 
Doak,  6  Baxt.  364;  Gee  v.  Gee,  32  Miss.  190;  Forsyth  v. 
Clark,  3  Wend.  637;  Page  v.  Page,  8  N.  II.  187;  Brown 
V.  Cave,  23  S.  C.  251;  HoUida  v.  Shoop,  4  Md.  46/5;  69 
Am.  Dec.  88;  Lehman  v.  Lewis,  62  Ala.  129;  Rogers  v. 
Murray,  3  Paige,  390;  Pinnock  v.  Clough,  16  Vt.  500;  42 
Am.  Dec.  521. 

'  Remington  v.  Campbell,  60  HI.  516;  Knox  v.  Mc- 
Farran,4Colo.  586;  Robles  v.  Clirko,  25  Cal.  317;  Thorne 
v.  Thorne,  18  Ind.  462;  Lear  v.  Chouteau,  23  111.  39. 

3  Cross's  App.  97  Pa.  St.  471;  Dudley  v.  Bosworth,  10 
Humph.  9;  51  Am.  Dec.  690. 

*  Francestown  v.  Deering,  41  N.  H.  438. 

*  Kellum  V.  Smith,  33  Pa.  St.  158.  See  Capl©  v.  Mc- 
Collum,  27  Ala.  461. 

•Pattison  v.  Horn,  1  Grant  (Pa.)  Cas.  301;  Pinnock  v. 
Clough,  16  Vt.  500;  42  Am.  Dec.  521. 

'  Faringer  v.  Ramsay,  4  Md.  Ch.  33. 

'  Crop  V.  Norton,  9  Mod.  235;  Loomis  v.  Loomis,  28 
111.  454;  Gibson  v.  Foote,  40  Miss.  788;  White  v.  Carpen- 
ter,  2  Paige,  217;  Burleigh  v.  White,  64  Me.  23;  Robin- 
son v.  Leflore,  59  Miss.  148;  Whaley  v.  Whaley,  71 
Ala.  159. 

^  Stucky  V.  Stucky,  30  N.  J.  Eq.  546;  Lounsbury  v. 
Purdy,  18  N.  Y.  515;  16  Barb.  380;  flonore  v.  llutchmga, 
8  Bush,  087;  Buck  v.  Pike,  2  Fairf.  9. 

10  Greene  v.  Cook,  29  lU.  186. 

*^  Smith  V.  Burnham,  3  Sum.  435;  Roberts  v.  Ware, 
40  Cal  634;  Kendall  v.  Mann,  11  Allen,  15;  Wheeler  v. 
Kirtland,  23  N.  J.  Eq.  13;  Russell  v.  Allen,  10 Paige,  249; 
Dickinson  v.  Davis,  43 N.  H.  647;  80  Am.  Dec.  202;  Jack- 
Bon  V.  Cleveland,  15  Mich.  94;  9  J  Am.  Dec  266. 
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"  Tebbelts  v.  Tilton,  31  N.  H.  273;  Edwards  r.  Ed« 
wards.  39  Pa.  St.  369;  Fowke  ▼.  Slaughter,  3  Marsh  A.  K. 
56;  13  Am.  Dec.  153. 

"  Batler  v.  KutTedge,  2  Cold.  4. 

i  68.  Personal  property.— The  same  rales  apply 
whether  the  trust  results  in  personal  property  or  real 
estate,  and  the  person  paying  the  purchase-money 
holds  the  equitable  interest;  as,  if  in  the  name  of  a 
third  party  a  person  purchases  stocks,^  bonds,"  mort 
ga<»es,'  annuities,*  a  note  the  separate  property  of  a 
wife,*  or  an  unne^otiable  bill;*  or  where  an  admin- 
istrator takes  possession  of  taxes  collected  by  his 
intestate/  and  so  of  any  other  chattel  interest;* 
but  not  if  the  personal  property  is  of  a  perishable 
nature.* 

*  Garrick  v.  Taylor,  29  Beav.  79;  Ex  parte  Houghton* 
17  Ves.  253;  Orced  v.  Lancaster  Bank,  1  Ohio  St.  1. 

«  Ebrand  v.  Dancer,  2  Cas.  Ch.  26;  1  Eq.  Cas.  Abr.  332, 

s  Kelley  v  Jenness,  50  Me.  455;  79  Am.  Dec.  623: 
RandaU  v.  Philhps,  3  Mason,  378. 

*  Rider  v.  Rider,  1  Ves.  36a 

*  Smyth  V.  Oliver,  31  Ala.  39. 

*  May  V.  Nabors,  6  Ala.  24. 

T  People  V.  Houghtaling,  7  Gal.  348. 

»  Martin  v.  Bank,  31  Ala.  116:  Orr  ▼.  Pickett,  3 
Marsh  J.  J.  269;  Carter  v.  Bennett,  6  Fla.  214;  Doyle  r. 
Murphy,  22  lU.  602;  74  Am.  Dec.  166. 

>  TTnion  v.  Baker,  8  Humph.  447;  Lyon  ▼.  Lyon,  1 
Tenn.  Ch.  225. 

$  69.  Fiduciary  character.— If  a  person  hold 
the  funds  of  another,  in  consequence  of  some  fidu- 
ciary relation  between  them,  he  will  hold  any 
property  purchased  with  those  funds  in  trust  for 
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tkit  ctlier.'     As,  if  a  guardian  purchase  with  the 
ward's  money,  a  trust  results  to  the  ward."     If  ask 
executor,  or  administrator,  purchase  in  his  own 
name,  with  estate  money,  the  beneficial  interest 
belongs  to  the  estate.'    So,  if  a  trustee  purchase 
with  trust  funds  in  his  own  name,^  or  a  guardian  of 
insane  persons,^  or  an  agent  with  the  money  of  hia 
principal,*  or  if  trustees  of  a  corporation  purchase 
in  their  own  name  with  corporate  f  unds,^  or  if  a 
partner  so  purchase  lands  with  partnership  funds,' 
or  a  husband  buys  land  in  his  own  name  with  sep* 
•rate  estate  of  wife,'  but  not  if  purchased  out  of  an 
allowance  by  the  husband.^ °    If  a  father  purchase 
with  funds  of  his  children  in  his  own  name,  a 
trust  results   to  them,"  as  is  the   case  when  a 
widow  purchases  with  estate  funds."     Such  may 
be  followed   so   long  as  they  can  be  identified;-' 
beyond  that  the  claim  of  a  cestui  que  trust  is  that 
of  a  general  creditor."     If  a  trustee  put  funds  of 
his  own  with  the  trust  funds,  and  purchase,  he  must 
fix  the  amount,  or  it  will  go  to  the  trust  estate; ^^ 
though  it  has  been  held  that  the  cestui  que  trust 
had    no  interest  in,  but  a  lien  on,  the  property 
purchased. ^*   Where  a  bank  clerk  embezzled  fundis 
and  bought   stocks,  a  trust  resulted   to  the  real 
owners;"  but  in  case  of  a  clerk  in  a  store,  there  was 
held  no  resulting  trust.*'     A  fiduciary  purchaser 
can  make  no  profit  from  trust  estate;  the  cestui  qvs 
trust  can   claim  all   benefit  from   investments  or 
speculations,**   Nor  can  he  purchase  trust  property, 
a  mortgage  on  it,  or  any  property  which  would 
affect  the  value  of  it  in  any  way.*®     But  a  tenant  in 
common  may  purchase,'*  and  so  may  an  agent,  a  re- 
versionary interest  of  the  principal  at  a  sale  by  a 
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third  person.  "*  It  is  a  ground  of  suspicion  if  ond 
making  a  will  for  another  get  a  considerable  ben- 
efit thereby.** 

^  Cookson  V.  Bichardson,  09  DL  137;  Schlaefer  r.  Cor- 
flon,  52  Barb.  510;  Back  y.  Swazey,  35  Me.  41;  56  Am. 
]>ec.  681. 

•  Furguson  v.  Lowery,  54  Ala.  510;  25  Am.  Rep.  718; 
Coles  V.  Allen,  64  Ala.  08;  Blodgett  v.  Hildreth,  103 
Mass.  484;  Bancroft  v.  Consen,  13  Allen,  50.  But  if  the 
guardian  hays  land  on  his  own  account,  and  afterward 
pays  for  it  with  the  money  of  his  ward,  no  trust  results: 
IVeuch  V.  Sheplor,  83  Ind.  286;  43  Am.  Rep.  67;  Kisler 
V.  Kisler,  2  Watts,  323;  27  Am.  Dec.  338;  IJroyles  v. 
Kowlin,  59  Tenn.  101;  Coles  v.  Allen,  64  Ala.  98. 

^  Beck  V.  Uhrich,  13  Pa.  St.  636;  63  Am.  Dec.  507; 
Harper  v.  Archer,  28  Miss.  212;  Dod^e  v.  Cole,  97  III. 
338;  White  v.  Drew,  42  Mo.  561;  Williams  v.  HoUingi- 
worth,  1  Strob.  Eq.  103;  47  Am.  Dec.  527;  Barker  v. 
Barker,  14  Wis.  131. 

^  McLarren  v.  Brewer,  51  Me.  402;  Day  v.  Roth,  18 
If.  Y.  448;  Thompson's  Appeal,  22  Pa.  St.  16;  Hancock 
V.  Titus,  39  Misa.  224;  Pugh  v.  Pugh,  9  lud.  132. 

^Hamnott's  Appeal,  72  Pa.  St.  337;  Strrvtton  v.  Dia- 
logue, 1  Green  Ch.  70;  Reid  v.  Fitch,  11  Barb.  399. 

•  Rose  V.  Havd-n,  35  Kan.  106;  57  Am.  Rep.  145; 
Barden  v.  Sheridan,  .36  Iowa,  125;  14  Am.  Rep.  505; 
Crocker  v.  Crocker,  31  N.  Y  507;  83  Am.  Dec.  291:  Hall 
T.  Sprlffsj;  7  M^r^in.  213;  12  Am.  Dec.  503;  Do  Peyster 
V.  Gould,  2  Green  Ch.  474;  29  Am.  Dec.  72.3. 

T  Church  V.  Sterling,  16  Conn.  388;- Church  v.  Wood, 
S  Ham.  (0. )  283. 

^  Richards  v.  Manson,  101  Mass.  482;  Homer  v.  Homer, 
107  Mass.  85;  Trephagen  v.  Bart,  67  N.  Y.  30;  Settembr© 
T.  Putnam.  30  Cal.  490;  Ebbert's  Appeal,  70  Pa.  St.  79. 
See  Lefevre's  Appeal,  69  Pa.  St.  122;  8  Am.  Rep.  229; 
Sherburne  v.  Morse,  132  Mass.  469. 

•  Barron  v.  Barron,  24  Vt.  375;  Woodford  v.  Stephens, 
|»t  Mo.  443;  Dickinion  v.  Codwise,    1  Sand.  Ch.   214; 
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Tilford  V.  Torrey,  63  Ala.  120;  Davis  v.  Davis,  46  Pa.' 
St.  342. 

"  Merrill  v.  Smith,  37  Me.  394;  Farley  v.  Blood,  10 
Fost.  354. 

^^  Robinson  v.  Robinson,  22  Iowa,  427. 

"  Mnsham  v  Musham,  87  III.  80;  Fox  v.  Doherty,  30 
Iowa,  334;  Hyde  v.  Wason,  131  Mass.  450. 

"  Sanderson  V.  Walker,  13  Ves.  601;  United  States  v. 
Waterborough,   Da  vies,  154;  Overseers  v.   Bank  of  Vir« 

finia,  2  Gratt.  544;  44  Am.  Dec.  399;  Moore  v.  Stinson, 
44  Mass.  594;  Bresnihan  v.  Sheehan,  125  Mass.  11; 
McGivney  v.  McGivney,  142  Mass.  156;  Mason  v.  Com- 
merce Bank,  16  Mo.  App.  275;  Hunter  v.  Yarborough,  92 
N.  C.  68;  Allen  v.  Russell,  78  Ky.  105;  In  re  Youngs, 
5  Demarest,  141;  Fast  v.  McPherson,  98  111.  496. 

"  Thompson's  Appeal,  22  Pa.  St.  16;  Portland  &  Harps* 
well  Steamboat  Co.  v.  Locke,  73  Me.  370.     But  see  Hoo*  > 
ley  V.  Gieve,  9  Abb.  N.  C.  8;  9  Daly,  104. 

**  Russell  V.  Jackson,  10  Hare,  209;  Persch  v.  Qniggle, ' 
57  Pa.  St.  247;  Seaman  v.  Cook,  14  111.  505. 

"  Wallace  v.  McCuUough,  1  Rich.  Ch.  426;  Wallace  v.' 
Dnffield,  2  Serg.  &  R.  529;  7  Am.  Dec.  660. 

*^  Bank  of  America  v.  Pollock,  4  Edw.  Ch.  215;  Newton 
V.  Porter,  5  Lans.  417;  Bassett  v.  Spofford,  45  N.  Y.  387;  6 
Am.  Rep.  101;  Thompson  v.  Perkins,  3  Mason,  232;Riehl 
V.  Evansville  Foundry  Assoc.  104  Ind.  70. 

"  Pascoag  Bank  v.  Hunt,  3  Edw.  Ch.  583;  Campbell  v. 
Drake,  4  Ired.  Eq.  94 

^^  Hill  on  Trustees,  534;  Lench  v.  Lench,  10  Yes.  511; 
19  Yes.  58. 

«>  Jenkins  v.  Prink,  30  CaL  586;  89  Am.  Dec.  134; 
Heath  V.  Page,  63  Pa.  St.  108;  3  Am.  Rep.  533;  King  v. 
Cushman,  41  111.  31;  89  Am.  Dec.  366;  Holmes  v.  Camp- 
bell,  10  Minn.  401;  Campbell  v.  Campbell,  21  Mich.  438. 

*^  Mandeville  v.  Solomon,  33  CaL  38;  Keller  v.  Anble, 
68  Pa.  St.  412;  98  Am.  Dec  297. 

"  Kennedy  v.  Keating,  34  Mo.  25. 

»  Yardley  v.  Cuthbertson,  108  Pa.  St  395;  56  Am. 
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Kep.  218;  Qoinn  v.  Higgina,  63  Wis.  664;  53  Am.  Rep. 
305;  Harrison's  Appeal,  100  Pa.  St.  45a 

$  70.  Agreements.— BesTilting  trusts  grow  out 
of  actions,  and  do  not  arise  from  parol  agreemdnt3; 
as,  if  one  purchaso  land  with  his  own  money  and 
agrees  to  give  a  portion  of  it  to  another,  no  trust 
result"^;  ^  neither  does  there  if  no  payment  has  been 
made,'  as  where  a  deed  was  made  in  consideration 
of  natural  love  and  affection.'  An  oral  statement 
thatone  is  purchasing  land  for  another  is  insufficient.* 
A  subsequent  agreement  has  no  effect.^  Some  agree- 
ments lay  the  foundation  for  trusts; '  as  an  agreement 
to  make  a  certain  appropriation  of  proceeds;*  to 
permit  debtor  to  redeem  property;*  to  reconvey 
.  land,^  on  payment;  ^°  by  purchaser  at  partition  sale 
to  bid  in  property  for  others; "  by  purchaser  to  con- 
vey to  claimant's  heirs,^'  or  hold  for  wife  and  chil- 
dren of  debtor;  ^'  by  grantee  to  convey  to  grantor's 
wife  and  child; "  by  husband  to  hold  land  for  wife.** 
It  must  appear  that  the  agreement  can  be  carried 
out.*' 

^  Loomis  V.  Loomis,  35  Barb.  624;  Rop^ers  v.  Simmons,  55 
III.  66;  Duffy  V.  Masterson,  44  N.  Y.  557;  Stover  v.  Flack, 
41  Barb.  162.  But  see  Smith  v.  HoUenback.  51  111.  223; 
Hidden  v.  Jordan,  21  Cal.  92;  Meason  v.  Kaine,  63  Pa. 
8t   335. 

*  Botsford  V.  Burr,  2  Johns.  Ch.  408;  Sharp  v.  Long,  4 
Ca«ey,  434;  Lynn  v.  Lynn,  27  Md.  547;  Lathrop  v.  Hoyt, 
7  Barb.  60. 

3  Dickinson  v.  Davis,  43  N.  H  647;  80  Am.  Dec.  202; 
Thompson  v.  Thompson,  18  Ohio  St.  73. 

*  WiUiard  v.  WiUiard,  56  Pa.  St  119;  Kisler  v.  Kisler, 
2  Watts,  323;  27  Am.  Dec.  308. 

^  Knox  V.  McFarran,  4  Colo.  586. 

'Eunnels  v.  Jackson,  1  How.  (Miss.)  358b 
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^  Blaylock's  App.  73  Pa.  St  146. 

8  Wilcox  V.  Morris,  1  Murph.  116;  3  Am.  Bee.  678. 

•Belcher  V.  Sanders,  34  Ala.  9;  Miller  v.  Antle,  2Bu8li» 
407;  92  Am.  Dec.  495. 

*•  Scott  V.  Taylor,  64  Ga.  506;  Barroilhet  v.  Anspacher, 
68Cal.  116. 

"  Northcraft  v.  Martin;  28  Mo.  469. 

12  Gillett  V.  Treganza,  13  Wis.  472. 

1*  Gi  more  v.  Johnson,  23  Ga.  67. 

"  McKinney  v.  Bums,  31  Ga.  295. 

15  Watkins  v.  Jones,  23  Md.  12. 

*•  McCreary  v.  Casey,  60  Cal.  349. 

$71.  Acts  of  agents. — Where  an  a^nt  pur- 
chases land  with  his  own  money,  a  resulting  trust 
in  favor  of  his  principal  cannot  be  proven  by  parol, 
for  the  agreement  establishing  the  relation  of  prin- 
cipal and  agent  l^etween  them  would  place  it  within 
the  statute  of  frauds;  *  but  where  an  attorney  pur- 
chased property  sold  on  execution  in  favor  <f  client 
at  an  inadequate  price,  he  became  a  trustee  for  his 
client.*  If  agent  invest  principaF.s  money  in  land, 
and  take  deed  in  his  own  name,  whether  with  or 
without  principal's  consent,  a  trust  will  arise;®  nor 
will  it  make  any  diffeience  if  with  his  knowledge 
dee  I  is  taken  in  name  of  wife  of  principal.*  Land 
bought  with  money  of  i)rincipal,  if  it  can  be  traced, 
is  held  in  trust.*  Agent  investing  money  of  prin- 
cipal with  Lis  own  becomes  a  trustee  pro  tanto.^ 
Fuichase  by  agent  in  his  own  name  must  be  evi- 
denced in  writing  to  raise  a  tru  >t.^  One  employed 
as  agent  paid  his  own  money  and  took  deed  in  bis 
own  name;  trust  resulted  by  **implicationof  law."^ 
Purchase  by  agent  with  own  funds,  without  agree- 
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XDent  with  principal,  no  trust  results.*  Broker 
purchased  in  own  name  with  consent  of  principal; 
no  trust,  unless  it  be  in  favor  of  crer'itors.*® 

*  Kennedy  v.  Keating,  34  Mo.  25;  2  Story  Eq.  Jar. 
I  •  1201a;  Flagg  v.  Mann,  2  Sum.  54G;  Pcan^on  v.  East, 
SGInd  2d;  Borden  v.  Sheridan/ 36  Iowa,  125;  14  Am.  Rep. 
dOo;  Nestal  v.  Schmid,  29  K.  J.  Eq.  460. 

3  Howell  V.  Baker,  4  Johns.  Ch.  118.  See  Wade  y. 
Pettibcme,  II  Ohio,  57;  37  Am.  Dec.  408;  14  Ohio,  567« 

»  Crocker  v.  Crocker,  31  N.  Y.  5(i7;  88  Am.  Dec.  291 
Moffatt  V.  Shepard,  2  Pinn.  66;  52  Am.  Dec.  141 
Depeyster  v.  Gould,  2  Green's  Ch.  474;  29  Am.  Dec.  7^3 
Hall  V.  Spri^,  7  Martin,  243;  12  Am.  Dec.  506;  Rose  ▼. 
Hayden,  35  Kans.  Iii6;  57  Am.  Rep.  145.  But  see  Boiv 
dea  T.  Sheridan,  36  Iowa,  125;  14  Am.  Rep.  505. 

^  Boetleman  v.  Bostleman,  24  N.  J*  Eq.  103. 

*  Wells  V.  Robinson,  13  CaL  133. 

*  Sheldon  v.  Sheldon,  3  Wis.  699. 

^  Heacock  v.  Coatesworth,  1  Clarke,  84. 

^  Rose  V.  Hayden,  35  Kan.  106;  57  Am.  Rep.  145| 
Donlin  V.  Bradley,  119  lU.  412. 

*  Kennedy  v.  Keating,  34  Mob  25;  Nestal  v.  Schmid, 
29  N.  J.  Eq.  453. 

»o  Wooihull  V.  Osborne,  2  Edw.  615. 

J  73.  Proof  by  parol.— A  resulting  trust,  es- 
pecially one  arising  to  the  payor,  may  be  established 
bfrpsrol.^  The  statute  of  frauds  does  not  extend 
to  any  trusts  arising  by  operation  of  law,'  and  it  is 
not  necessary  that  they  should  be  exempt  by  stat- 
ute provision.'  A  trust  resulting  by  presumption 
of  law  may  be  proven  by  parol,*  but  if  by  force  of 
a  will,  parol  is  inadmissible.^  The  agreement  to 
purchase,  and  payment  of  purchase-money,  may  be 
proTed  by  parol,  though  at  variance  with  the 
ftUegations  of  the  deed/  even  if  the  trustee,  by  mis- 
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take  or  fraud,  alleges  that  he  holds  for  benefit  of 
another  cestui  que  trusty  or  for  the  grantor.®  The 
facts  and  trust  must  be  clearly  set  out  in  a  bill 
alleging  the  trust;®  and  the  facts  must  always  be  es- 
tablished with  certainty  and  clearness;*"  and  they 
can  be  proved  by  parol  to  rebut  an  answer,",  all. 
competent  evidence  being  admissible.*'  Admissions- 
of  purchaser,  that  he  was  buying  for  another,  are 
insufficient  without  proof  of  some  agreement;^'  but 
if  it  refer  to  certain  property,  the  alleged  cestui  que 
trust  may  claim  a  beneficial  interest  in  it."  After 
foreclosure  and  absolute  sale,  he  cannot  set  up  a 
tinist.**  He  may  show  grant  was  made  to  father,  con- 
ditioned on  his  conveying  part  to  sons.*'  Parol  by 
one  not  agrantee  is  sufficient;*^  but  a  mere  parol  agree- 
ment, and  proof  of  it,  is  insufficient.  Creation 
of  trust  may  be  shown  by  proving  entry  of  money 
of  another,  in  one's  own  name;*'  but  proof  of  prom- 
ise to  take  title  and  hold  in  trust  is  iVisufficlent.'*. 
Money  can  be  followed  by  parol  into  land  pur- 
chased by  it;  **  and  if  land  is  bought  in  name  of 
another  with  trust  fund,  the  same  cestui  qu,e  trust 
receives  the  equitable  interest.**  Parol  is  inad- 
missible to  explain  a  deed,  however,  except  in  cases 
of  fraud,  accident  or  mistake.^ 

*  Nixon's  App.  63  Pa.  St  279;,  Morpran  v.  Clayton,  61 
111.  35;  Livermore  v.  Aldrich,  5  Cush.  435;  Gardiner  Bank 
v.  Wheaton,  8  Greenl.  373;  Byera  v.  Wackman,  16  Ohio 
St.  440;  Boyd  v.  McLean,  1  Johns.  Ch.  5S2;  Faris  v.  Dnnn, 
7  Bash,  276;  Powell  v.  Monson  &  Brim  Manuf.  Co,  3  Mason 
347.  Bat  see  Groesbeck  v.  Seeley,  13  Mich.  329;  Barbin 
V.  Gaspord,  15  La.  An.  539;  Smitheal  v.  Gray,  1  Humph. 
491;  34  Am.  Dec  664;   2  Pom.  Eq.  Jar.  }  1040. 

«  Williams  v.  HoUingsworth,  1  Strob.  Eq.  103;  47  Am. 
Dec.   527;   Fox  v.  Doherty,  30  Iowa,   334;    Kelson  ▼• 
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Wornm,  20  Iowa,  4«9;  Osborne  v.  Endicott,  6  Cal.  149^ 
65  Am.  Dec.  498;  Irwin  v.  Ivera,  7  Ind.  308;  63  Am.  Dec 
420;  Ward  v.  Annstrong,  84  111.  161;  Black  v.  Black,  4 
Pick.  238. 

3  Hoxie  V.  Carr,  1  Sum.  187. 

*  Cook  V.  HutchiHson,  1  Keen,  50;  Fowkee  v.  Pascoe^ 
1,0  Law  R.  Ch.  App.  343. 

*  LaDjrbam  v.  Sanford,  17  Ves.  442;  19  Ves.  64^ 
GUfldiBg  V.  Ya^,  9  Madd.. 69;  Irvine  v.  Sullivan,  8  Iaw  R 
£q.  673. 

«  Story  Bq.  Jur.  4  1201,  n.;  Millard  v.  Hathaway,  27 
C-1.  119;'  M  v'in  v.  Malin,  1  Wend.  626;  Bavles  v.  Baxter, 

22  Cal.  575;  Peabody  v.  Tarbell,  2  Cu-h.  232;  Harder  v. 
H3rd<?r,  2  Sand.  Ch.  17;  Pierce  v.  McKeehan,  3  Bacr* 
136;  Albright  v.  Oyster,  19  Fed.  Bep.  849. 

7  Hanson  v.  First  Presb.  Ob.  3  Stockt.  441. 

«  Cotton  V.  Wood,' 25  Iowa,  43. 

*  Hickey  v.  Young,  1  Marfth.^  J.  J.  1;  Bowell  v.  Frtese, 

23  Me.  182;  Rider  v.  Kidder,  10  Ves.  364. 

»•  Say'or  v.  Plaine,  31  Md.  158;  1  Am.  Rep.  34;  Tboni»8 
V.  Smrliford,  49  Md.  181;  S^ocum  v.  Marshall,  2  Wash. 
C.  C.  397.  What  f  icts  competent  and  necessary:  Cutler  v. 
Tnttle,  19  N.  J.  Cb.560;  Morey  v.  Herrick,  18  Pa.  St. 
128;  Parmlee  v.  Sloan,  37  Ind.  469;  Brawner  v.  Stanp,  21 
,  Md.  328;  Stall  v.  Cincinnati,  16  Ohio  St.  169;  Laugblin 
V.  Mitchell,  14  Fed.  Rep.  382;  Green  v.  Dietrich,  114 
HI.  636. 

"  Baker  v.  Vininft  30  Me.  121;  50  Am.  Dec.  617; 
Mwre  V.  Moor*»,  38  N.  H.  382;  Paine  v.  Wilcox,  16  Wis. 
202;  Vandever  v.  Freeman,  20  Tex.  333;  70  Am.  Dec.  391; 
Cooth  V.  Jackson,  6  Ves.  39. 

12  Gascoigne  v.Thwing,  1  Vroom,  366;  Mitchell  v.  0*Neale, 
4  Nev.  504;  Farrell  v.  Lloyd,  69  Pa.  St.  239;  Lench  v. 
Lench,  10  Ves.  518. 

13  Sidle  V.  Walters,  5  Watts,  389. 

1*  Harrisburg  Bank  v.  Tyler,  3  Watts  &  8.  373. 
**  Brewster  v.  Power,  10  Paige,  562. 
^'  Miliican  v.  MiUican,  24  Tex.  426;  Norton  v.  Mallony, 
JiThomp.  640. 

FLinr  CM  Trusts— • 
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*T  Warren  v.  Steer,  112  Pa.  St.  634;  Witts  v.  Homey, 
59  Md.  584;  Connor  v.  Follansbee,  59  N.  H.  124. 

"  Hunt  V.  Friedman,  63  Cal!  510. 

"  Cloud  V.  Ivie,  28  Mo.  678. 

*>  Lantry  v.  Lantry,  61  111.  458;  2  Am.  Rep.  310. 

'*  Trench  v.  Harrison,  17  Sim.  Ill;  Lench  v.  Lench, 
lOVes.  517. 

«  Wynn  v.  Sharer,  23  Ind.  673;  Russell  ▼.  Allen,  10 
Paige,  249. 

«»  2  Pom.  Eq.  Jur.  J  1036;  Russ  v.  Mebina,  16  Cal.  350; 
Leman  v.  Whitley,  4  Rus&  423;  Squire  v.  Harder,  1 
Paige,  494;  19  Am.  Dec.  446;  Kluender  v.  Fenske,  63  Wis. 
118;  Anderson  v.  Nesbit,  2  Rawle,  114;  Andrews  v. 
Andrews,  12  Ind.  348;  Oberthier  v.  Stroud,  33  Tex.  622; 
Hanson  v.  Church,  UN.  J.  Eq.  441. 

$  78.  Bebutted  by  parol— As  a  resulting  trust 
can  be  shown  by  parol  proof  of  facts  out  of  which 
the  presumption  of  a  trust  would  arise,  the  pre- 
sumption may  be  rebutted  and  the  trust  defeated 
in  the  same  way.*  The  presumption  is  in  favor  of 
one  paying  purchase-money,  and  burden  of  proof  is 
on  nominfid  purchaser.'  Presumption  may  fail  in. 
part  and  be  maintained  in  part.'  If  a  trust  was 
declared  in  writing,  it  is  enough  to  show  there  could 
have  been  no  resulting  trust,*  No  different  con- 
struction can  be  put  upon  a  transaction  creating  a 
trust  than  that  intended  at  the  time.^  If  a  nomi- 
nal purchaser  stipulate  for  something  inconsistent 
with  a  trust,  it  vitiates  it.'  Death  of  nominal  pup« 
chaser  does  not  affect  proof  by  parol  ^  Presumption 
may  alno  be  rebutted  by  evidence  of  contrary  in- 
tention." 

»  Warren  v.  Steer,  112  Pa.  St.  634;  Baker  v.  Vining, 
aO  Me.  121;  "60  Am.  Deo.  617;  Smith  v.  Strahan,  16  Tex^ 
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314;  67  Am.  Deo.  622;  Philips  ▼.  Crammofnd,  2  Wahb.  G. 
C.  441;  White  y.  Carpenter,  2  Paige,  217;  McCae  v.  Gal- 
lagher, 23  OaL  51. 

'  Ihidley  v.  Boeworth,  10  Hnmph.  12;  51  Am.  Dec. 690. 

'  Lane  v  Dighten,  Amb.  409;  Pinney  ▼.  Fellows,  15 
Yt.  625. 

*  Anstioe  Y.  Brown.  6  Paigie,  448;  Dennison  ▼.  Goehring, 
7  Barr.  173;  47  Am.  Dec.  505;  Clark  v.  Bnrnham,  2  Story, 
1;  Leggett  v.  Dubois,  5  Paige,  114;  28  Am.  Dec.  4ia 

B  Robles  y.  Clarke,  25  CaL  317;  Hunt  v.  Moore,  6  Gush. 
1;  White  v.  Sheldon,  4  Nev.  280. 

*  Dow  V.  Jewell,  18  N.  H.  340;  45  Am.  Deo.  371. 

T  Neill  V.  Keese,  5  Tex.  23;  51  Am.  Dec.  746;  2  Story, 
Eq.  Jur.  §  1201,  n.;  Unitarian  Soc.  v.  Woodbury,  14  Me. 
281 ;  McCammon  v.  Petitt,  3  Sneed,  242. 

*  Tryon  ▼.  Hnntoon,  67  Gal.  325. 

i  74.  Iiapse  of  time. — A  resulting  trust  will  not 
be  enforced  after  a  long  lapse  of  time,  ccnstitutins^ 
laches  on  the  part  of  the  cestui  qi4S  trust ^  But  if 
the  trust  was  admitted,  and  there  has  been  no  ad- 
TCTSG  holding,  mere  lapse  of  time  is  not  a  bar,^  if  a 
good  excuse  is  given.*  After  fifteen  years  proof 
s}»oidd  be  very  satisfactory.*  Wliere  grantrr,  re- 
taining possession,  gave  bill  of  sale  to  daughter, 
time  was  held  no  bar^  Lapse  of  time  is  a  bar  in 
Pennsylvania,  unless  it  is  sought  to  enforce  the 
trust,*  which  may  be  established  after  lapse  of  time.* 
A  legacy  may  be  barred  by  lapse  of  time.* 

^  Donglass  v.  Lucas,  63  Pa.  St.  11;  Bobertson  v.  Mack- 
lin,  3  Haves.  70;  Brown  v.  Gutbrie,  27  Tex.  610;  Traf- 
ford  V.  Wilkinson,  3Tenn.  Ch.  701;  Buckford  v.  Wade  17 
Ves.  97.  Sep  Midmer  v.  Midmer,  26  N.  J.  Eq.  299;  King 
V.  Pardee,  6  Otto,  90;  96  U.  S.  90. 

'  Dow  v.  Jewell,  18  N.  H.  340;  45  Am.  Deo.  371. 

*  Harris  v.  Mclntyre,  118  lU.  275. 
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*  Heneke  v.  Florng,  114  IlL  654. 

*  Bohinnon  v.  Sthreshley,  2  Mon.  B.  43?. 

*  King  V.  Pardee,  96  U.  8.  90. 

T  Lingenfelter  V.  Richey,  62  Pa.  St  128;  Collier  v.  Col- 
lier, 30  Ind.  32. 

8  May  y.  Coleman,  84  Ala.  325. 

J  75.  Advancements. — If  a  purcbaser  take  the 
title  in  the  name  of  a  stranger,  as  has  hitherto  teen 
assumed,  a  trust  arises  to  him  on  the  presumption 
that  he  intenTled  a  benefit  for  himself;*  but  where 
the  purchaser  is  under  a  legal  or  moral  obligation 
to  support  the  person  in  whose  name  the  convey- 
ance is  taken,  the  presumption  of  a  trust  is  re- 
butted, and  presumption  raised  that  the  convey- 
ance was  ^ntende  I  as  an  advancement  or  gift  to  the 
nominal  purchaser.'  A  purchase  by  husband  in 
name  of  wife,  or  wife  and  purchaser,  or  wife  and 
children,  is  pre3um3d  to  be  an  advancement  for 
her;'  bo,  one  by  a  father  in  the  name  of  his  son  who 
is  not  provided  for,*  or  his  daughter;*  or  by  a  mother 
in  the  name  of  a  child.*  So,  no  trust  arises,  but  an 
advancement  is  presumed,  when  the  person  furnish- 
ing the  consideration  stands  in  loco  pcurentia  to 
the  nominal  purchaser,  as  father-in-law  and  son-in- 
law,'  iincle  and  nephew,^  husband  and  wife's  neph- 
ew,* brother  and  siste",^°  father  and  illea::timate 
son;"  but  it  will  nob  apply  to  an  illegitimate  child  of 
an  illegitimate  child.*'  So,  if  the  grantee  be  an  idiot 
a  trust  will  arise;*'  or  if  father  purchase  in  nama 
of  himself  and  son;"  or  in  the  names  of  son  an' I  a 
stranger;^*  or  if  he  take  an  estat-e  for  lives  of  him- 
self and  son,**  A  purchase  for  a  child  who  has  been 
provided  for  is  not  or  may  not  be  a  trust  for  the 
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fBAher,^''  H  father  purchase  in  name  of  son,  but 
retain  possession  and  take  the  profits,  an  advance- 
ment  will  be  presumed;"*  but  the  presumption  of  an 
advancement  may  be  rebutted  bj  evidence  show- 
ing the  intent  of  the  real  purchaser  to  secure  a 
trust  for  himself  J*  As  the  intention  controls,  as  to 
whether  a  purchase  is  an  advancement  or  not,  any 
facts  which  may  be  a  part  of  the  res  gestas  may  be 
used  to  support  or  rebut  the  presumption,'®  Sub- 
sequent declarations  of  donor  are  inadmissible,'^  but 
may  be  used  by  party  claiming  the  beneficial  title." 
Subsequent  declarations  of  the  nominal  grantee 
-may  be  used  against  him,  but  not  in  his  favor;'' 
but  they  must  be  clear  and  definite.'^  If  convey- 
ance is  taken  in  name  of  wife  or  child,  to  defraud 
or  hinder  creditors,  the  latter  can  enforce  it  as  a 
trust  to  the  extent  of  their  claim,'^  but  subsequent 
creditors  cannot."  If  a  deed  is  made  to  one,  con- 
trary to  the.  intention,  by  fraud  or  mistake,  a  trust 
and  not  an  advancement  is  the  result.'^ 

^  See  ante,  } 

»  Dickinson  v.  Davis,  43  N.  H.  647;  Whitten  v.  Whit- 
ten,  3  Cash.  194;  Onthrie  v.  Oardner,  19  Wend.  414; 
Shaw  v.  Read,  47  Pa.  St.  96;  Finch  v.  Finch,  ]5  Ves.  50; 
Miller  v.  Blose,  30  Oratt.  744;  Welton  v.  Devine,  20  Barb. 
9;  Buss  V.  Mebins,  16  Cal.  350;  Dyer  v.  Dyer,  2  Cox,  94. 

3  Creswell  v.  Jones,  68  Ala.  420;  Spring  v.  Hight,  22 
Me.  408;  30  Am.  Dec.  587;  Johnson  v.  Johnson,  16  Minn. 
612:  Welton  v.  Devine,  20  Barb.  9;  Fatberee  v.  Fletcher, 
31  Miss.  265;  Cotton  v.  Wood,  25  Iowa,  43;  Alexander  v. 
Warrance,  17  Mo.  228;  Stevens  v.  Stevens,  70  Me.  92. 

*  Wheeler  v.  Kidder,  105  Pa.  St.  270;  James  v.  James, 
41  Ark.  301;  Shepherd  v.  White,  11  Tex.  .346;  Dudley  v. 
Bosworth,  10  Hnmph.  12;  51  Am.  Dec.  690;  Partridge  v. 
Havens,  10  Paige,  618;  Douglass  v.  Bnce,  4  Bich.  £q.  322; 
Butler  V.  Merchants'  Ins.  Co.  14  AJa.  777;  Tremper  v.  Bar- 
ton, 18  Ohio,  423}  Ford  v.  EUingwood.  3  Met.  yCy.)  369. 
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^  Eastham  ▼.  Bonndtree,  56  Tez.  110;  Beck  r.  Gray- 

biU,  28  Pa.  St.  66. 

<  2  Pom.  Eq.  Jvr.  $  1089;  Murphy  y.  Nathans.  46  Pa. 
St.  508. 

7  Baker  ▼.  Leathers,  8  Ind.  558;  Peiffer  v.  Lytie,  58 
Pa.  St.  386;  Thompson  y.  Thompson,  18  Ohio  St.  73. 

*  Jackson  y.  Faller,  2  Wend.  465. 

*  Cnrrant  y.  Jago,  1  Gall,  261. 

10  Higdon  v.  Higdon,  67  MUs.  264. 

"  Beckford  y.  Beckford,  Lofit,  490. 

^'  Tncker  v.  Barrow,  2  Hem.  &  M.  525. 

"  Cartwright  y.  Wise,  14  lU.  417. 

^^  Grey  y.  Grey,  2  Swans.  590;  Thompson  v.  Thompson, 
1  Yerg.  99. 

^^  Kingdon  y.  Bridges,  2  Yem.  67;  Lamplogh  y. 
Lamping  1  P.  Wms.  HI. 

"  Dyer  v.  Dyer,  2  Cox,  95. 

"  Sidmonth  y.  Sidmonih,  2  Beay.  456;  Redingtom  y. 
Kedington,  3  Ridp^.  190. 

"  lb.;  Christy  y.  Courtenay,  13  Beav.  96;  Paschall  y. 
Hinderer,  28  Ohio  St.  568. 

^*  Jackson  y.  Matsdorf,  11  Johns.  96;  6  Am.  Dec.  355; 
Perkins  v.  Nichols,  11  Allen,  542;  Hodgson  v.  Macy,  8 
Ind.  121;  Butler  v.  Mntuai  Ins.  Co.  14  Ala.  788;  Cottrai 
y.  Wood,  25  Iowa,  43;  Shepherd  y.  White,  10  Tex.  72. 

*»  Persons  v.  Persons,  25  N.  J.  Eq.  250;  Slack  v.  Slack, 
26  Miss.  290;  Peer  v.  Peer,  3  Stockt.  432;  Baker  v.  Leath- 
ers,  3  Ind.  558;  Jeans  y.  Cooke,  24  Beay.  521;  Williams  y. 
Williams,  32  Peav.  370. 

'*  Hubble  V.  Osborne,  31  Ind.  249;  Tremper  y.  Barton, 
18  Ohio,  41H;  Finch  v.  Finch,  15  Yes.  51. 

^  Sidmonth  y.  Sidmouth,  2  Beay.  455;  Redington  y. 
Redington,  3  Ridg.  190. 

^  Jeans  y.  Cooke,  24  Beay.  521;  Williard  v.  Williard,  56 
Pa.  St.  119. 

«*  Cairns  v.  Colbum,   104  Mass.  274;    Cartwright  y. 

Wioo,  1'*I11.417. 
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»  Watson  V.  Le  Row,  G  Barb.  487;  Elliott  v.  Horn,  10 
Ala.  34S;  McCartney  v.  Bostwick,  32  N.  Y.  63;  Doyle  ▼. 
Sleeper,  1  Dana,  531;  Creed  v,  Lancaster  Bank,  1  Ohio 
St.  1;  Croft  V.  Arthur,  3  Desaus.  223;  Jencks  v.  Alexan- 
der, 11  Paige,  619. 

««  Dillard  v.  Dillard,  3  Humph.  41;  Knouff  v.  Thomp- 
ion,  16  Pa.  St.  357;  Cutler  v.  Tuttle,  19  N.  J.  Ch.  556. 

27  Ball  V.  Doran,  13  Iowa,  368;  Fairhurst  v.  Lewis,  23 
Ark.  435;  Perkins  v.  Nichols,  11  Allen,  542. 

J  76.  Bleg^  or  uncertain  purpose. — Where 
property  has  been  granted  or  devised  in  trust  for  an 
illegal  purpose,  or  one  contrary  to  policy  or  statute, 
the  trust  fails  and  a  new  trust  arises  in  favor  of 
the  grantor,  or  the  devisor's  heirs  or  represent- 
atives.^ The  same.is  true  if  the  trust  is  in  terms  too 
vague  and  indefinite  to  be  enforced.'  Here  again 
the  intentions  as  gathered  from  the  instrument  will 
determine  whether  the  grantor  or  grantee  shall 
have  the  beneficial  interest.'  If  the  objects  or  pur- 
poses of  the  intended  trust  fail  by  lapse  or  other- 
wise, a  resulting  trust,  if  the  property  is  not  other- 
•wise  disposed  of,  will  result  for  the  benefit  of  the 
grantors  or  devisors.*  The  important  question  then 
is,  to  decide  if  it  results  to  the  heirs  or  residuary 
legatee,  and  if  the  same  rule  applies  to  realty  and 
personalty.* 

*  Pilkington  v.  Bonghey,  12  Sim.  114;  Turner  v.  Rus- 
Bsll,  10  Hare,  294;  Tregonwell  v.  Sydenham,  3  Dow,  194; 
Stevens  v.  Ely,  1  Dev.  Eq.  493;  liemmond  v.  Peoples,  6 
Ired.  Eq.  137. 

'  Kendall  v.  Granger,  6  Beav.  300;  Williams  v.  Ker- 
shaw, 5  Clark  &  F.  Ill;  Shaw  v.  Spencer,  100  Mass.  388; 
07  Am.  Dec.  107;  1  Am.  Rep  115;  Sturtevant  v.  Jaques, 
14  Allen,  523;  ElUs  v.  Selby,  1  Mylne  &  C.  286. 

'  Cawood  V.  Thompson,  1  Smale  &  G.  409;  Ralston  v. 
Telfair,  2  Dev.  Eq.  255;  Gibbs  v.  Rumsey,  2  Yes.  &  B.  294. 
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*  2  Pom.  Eq.  Jar.  $$  1032,  1033;  Hawley  v.  James,  5 
Paige,  318;  Mnckleston  v.  Brown,  6  Ves.  63;  Ackroyd  v. 
Smithson,  I  Bro.  C.  C.  503;  Davenport  v.  Coltman,  12 
Sim.  610. 

*  Johnson  v.  Johnson,  3  Ired.  Eq.  427;  Pool  v.  Harri- 
son, 18  Ala.  615;  Taylor  v.  Lucas,  4  Hawk«*,  215;  Marsh 
V.  Wheeler,  2  Edw.  Ch.  156;  Woolmer^s  Est.  3  Whart. 
477;  Hayde^  v.  Stoughton,  5  Pick.  £23;  Brigham  v.  Shat- 
tuck,  10  Pick.  306;  Van  Kleeck  v.  Dutch  Ref.  Church,  6 
Paige,  eOO;  20  Wend.  458. 

$  77.    Trust  in  part  of  estate. —Where  property 
is  granted  or  devised,  and  a  trust  is  declared  in 
part  only  of  the  estate,  or  the  purposes  of  the  trust 
do  not  exhaust  the  whole  beneficial  interest^  a  trust 
in  the  remainder  will  result  to  the  grantor,  or  the 
heirs  or  i-epresentatives  of  the  devisor.*    We  must 
distinguish  between  property  given  expressly  for  a 
particular  purpose,  and  that  which  is  subject  to  a 
particular  purpose;  as  to  the  latter,   the  charge 
being  fulfilled,  all  the  remaining  beneficial  interest 
vests  in  the  settlor  or  his  heirs.*      If  a  whole 
estate  is  given  for  a  certain  purpose,  which  does 
not  exhaust  the  estate,  the  remainder  i^esults  to  the 
settlor  or  his  heirs.'     If  t  ere  appears  from  the 
instrument  an  intention  to  benefit  the  grantee,  no 
trust  will  I'esult,*  or  it  may  appear  from  the  lan- 
guage that  it  will.*     A  donee  may  take  the  le- 
mainder  as  an  heir,  and  so  hold  in  two  capacities.* 
Executors  will  take  residue  as  trustees,  uiQess  it  is 
very  clear  that  they  are  to  receive  a  beneficial  in- 
terest.^    If  the  object  of  a  grant  is  charitable,  the 
whole  estate  will  be  administered  and  the  residue 
left,  out  of  which  to  raise  a  trust.® 

1  2  Pom.  Eq.  Jur.  $  1034;  Hohart  v.  Suffolk.  2  Vom. 
644;  Read  v.  Stedman,  26  Beav.  495;  Hugaa  v.  Stray; 
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horn,  65  N.  C.  27^,  Lorinff  v.  Eliot,  16  Grey,  568: 
McCoUister  v.  Willey,  62  Jnd.  382;  Kennedy  v.  >'tinan, 
52  C^.  326:  Ponoe  v.  McEIvy,  47  Ca).  159;  Hogan  v. 
Jaeques,  19  N.  J.  Eq.  123;  97  Am.  Dec.  644. 

*  King  V.  Denison,  1  Vea.  &  B.  260;  Tregonwell  v. 
Sydenham,  3  Dow,  194;  Daw&on  r.  Clarke,  18  Vcs.  217; 
Downer  v.  Chnrch,  44  N.  Y.  651;  Wood  v.  Cox,  2  Mylno 
&  C.  684. 

»  McKlroy  v.  McElroy,  113  Maea.  609;  Kiog  v.  Deni- 
son,  1  Ves.  ft  B.  272;  Barrs  v.  Fcwkes,  2  Hem.  &  M.  60; 
Cooke  V.  Stationers'  Co.  3  Mylne  k  K.  262;  Easterbrooks 
V.  Tillinghast,  6  Gray,  17. 

^  Cook  ▼.  Hutchinson,  1  Keen,  42;  Meredith  v.  Hene- 
age,  1  Sim.  655. 

^  King  V.  Denison,  1  Yea.  &  B.  275;  King  v.  Mitchell, 
8  Peters,  349. 

*  Hennershotz's  Estate,  16  Pa.  St.  436;  North  v.  Par- 
don, 2  Yes.  Sr.  495;  Randal  v.  Bookey,  2  Yem.  426. 

'  2  Story  Eq.  Jur.  JJ  1208,  1209. 

B  Mills  V.  Farmer,  1  Mer.  65;  Moggridge  v.  Thack- 
well,  7  Yes.  73. 

$  78.  Only  the  legal  title  conveyed.— A  result- 
ing trust  arises  where  the  owner  disposes  of  the  le- 
ftsl  title  without  conveying  the  beneficial  interest.' 
Wherever  it  was  intended  that  the  grantee  should 
take  only  the  legal  title,  the  equitable  interest  will, 
result  to  the  grantor,  his  heirs,  executors,  or  ad- 
ministrators." If  such  a  trust  arises  by  preiiimp- 
tion,  it  may  be  sustained  or  rebutted  by  parol,'  but 
not  if  it  results  from  a  written  instrument.* 
Whether  a  trust  will  result  in  this  latter  way  de- 
pends upon  the  intention  shown  in  the  instru- 
ment.^ If  there  was  any  mistake  or  fraud  on  t lie 
part  of  the  grantor,®  or  fi^aud  on  the  part  of  the 
grantee,^  no  trust  will  result,  and  none  can  result  if 
the  conveyance  be  for  a  valuable  consideration.^ 
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'  Morice  y.  Bishop  of  Durham,  10  Ves.  6^;  Psice  ▼. 
Canterbury,  14  Ves.  370. 

«  Lewin  on  Trusts,  143;  Cooke  ▼.  Dealey,  22  Beav.  196; 
Hal  ford  v.  Stains,  16  Sim.  488;  Hogan  ▼.  Strayhom,  65 
N.  C.  279. 

3  Cook  V.  Hutchinson,  1  Keen,  50;  Gladdinffv.  Yapp, 
5  Mod.  5GI;  Lan^am  y.  Sanford,  17  Ves.  435;  Barnes  ▼. 
Taylor,  27  N.  J.Eq.  265. 

*  HuQfhes  V.  Evans,  13  ^im  496;  Love  v.  Gaz^e,  8  Beav. 
472;  Walton  v  Walton,  14  Ves.  322. 

*  Bt  rkey  V.  Brooks,  1  P.  Wms.  391;  Hfll  v.  Bishop  of 
Lmdon,  1  Atk.  620. 

*  Woodman  v.  Morrell,  2  Freem.  33;  Chaplin  v.  Chap- 
lin, 3  P.  Wms.  23a 

^  Lloyd  V.  Spillet,  2  Atk.  150;  Tipton  v.  PoweU,  2 
Cold.  119. 

8  Gibson  v.  Armstrong,  7  Mon.  B.  487;  Kerlin  v. 
Campbell,  15  Pa.  St.  500. 

J  79.  By  deed  or  wilL — If  any  property  is  by 
8uch  an  instrument  put  in  trust  and  no  trust  declared, 
the  legal  title  will  pass,  but  the  equitable  interest 
will  remain  in  the  grantor,  or  the  heirs  or  represent- 
atives of  the  devisor/  So  if  a  residuary  clause  is 
canceled'  or  incomplete.'  The  testator's  intention  as 
shown  by  the  will  prevails,*  and  may  contradict 
the  expressions  of  trust.*  The  word  "  trustee"  may 
be  shown  a  descriptio  personce*  or  to  apply  to  some 
particular  portion  only  of  the  estate,'  or  the  reverse 
may  be  the  case.®  But  no  trust  results  if  grantee 
pay  a  valuable  consideration.* 

*  Sidney  v.  Shelley,  19  Ves.  359;  Coard  v.  Holdemesa, 
20  Beav.  147;  t^int  v.  Warren,  16  Sim.  124;  Shaw  v. 
Rpencer,  100  Mass.  388;  1  Am.  Rep.  116;  97  Am.  Dec. 
107;  Sturtevant  v.  Jacques,  14  Allen,  526. 

'  Mence  v.  Mence,  18  Yes.  348. 
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»  Mapp  V.  Elcock,  2  Phill.  793. 

*  Woollett  V.  Harris,  5  Md.  452;  Shaw  v.  Spencer,  100 
Mass.  526;  Dillaye  y.  Greenoagh,  45  N.  Y.  438;  Dawson 
V.  Clark,  15  Ves.  409. 

Mb. 

*  Dillaye  v.  Greenongli,  45  N.  Y.  438. 

'  Pratt  V.  Sladden,  15  Ves.  193;  Bingham  v.  Stewart, 
13  Minn.  106;  Pratt  y.  Beanpre,  13  Minn.  187. 

*  Saltmarsh  y.  Barrett,  3  De  Gex,  F.  &  J.  279;  29 
Beay.  474. 

*  Ridont  y.  Dowding,  1  Atk.  419;  Kerlin  y.  Campbe'l, 
15  Pa.  St.  600. 

i  80.    Conveyance    without    consideration. — 

Formerly,  if  one  conveyed  to  a  stranger  without 
consideration,  a  trust  resulted  to  the  grantor,*  this 
being  analogous  to  the  common  law  regarding  feoff- 
ment.* But  now  no  trust  results  to  the  grantor,* 
and  the  consideration  named  in  the  deed  cannot  be 
rebutted  by  parol,*  although  it  may  be  shown  that 
It  bas  not  been  paid.^  In  some  States  this  is  reg- 
ulated by  statute,'  The  mere  fact  of  being  a 
volunteer  will  not  raise  a  presumption  of  beinc? 
trustee  for  grantor,  as  the  latter  has  the  burden  of 
proof  .^  Where  a  deed  contains  a  covenant  of  war- 
ranty, no  trust  results.'  Voluntary  conveyances 
are  not  favored,  and  equity  will  not  enforce  them,' 
but  rather  the  contrary. '•  A  will  is  not  subject  to 
the  same  rules  as  a  deed."  Voluntary  conveyances 
to  a  wife  and  child  never  raised  a  trust  for  the 
grantor."  So,  also,  if  a  voluntary  conveyance  is 
made  for  a  fraudulent  or  illegal  purpose,  no  trust  wiU 
result  to  the  grantor."  A  resulting  trust  is  car- 
ried out  by  the  trustee  if  he  transfer  the  title  to 
the  cestui  que  trust;^*  but  he  has  a  lien  on  the 
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trust  estate  for  improvemexitSy  taxes,  and  unpaid 
purchase-money.  *' 

1  LewinonTrasts,  144;  2  Story  Eq.  Jur.  $  1190;  Tolar 
V.  Tolar,  1  Dev.  •■  q.  456;  18  Am.  Dec.  508;  Souverbye  v. 
Arden,  1  Johns.  Ch.  240. 

'  Dyer  v.  Dyer,  2  Cox,  92;  Bot»ford  v.  Burr,  2  Johns. 
Ch.  405;  Piuney  v.  Fellows,  15  Vt.  538. 

3  Young  ▼.  Peachy,  2  Atk.  257;  Burt  v.  Wilson,  23 
Cal.  6.32;  Jickson  v.  Cieve-and,  15  Mich.  94;  90  Am.  De<;. 
23(?;  GroflF  v.  Rohrer,  35  Md.  327.  But  see  Bl<Klge  fc  v. 
Hidreth,  103  Mass.  486;  McKenney  v.  Bums,  31  Ga.  303. 

*  Graves  v.  Grave«»,  29  N.  H.  120;  Philbrook  v.  Dclan'^ 
29  Me.  410;  Rathbua  v.  Rathbun,  6  Barb.  98;  Loman 
V.  Whitney,  4  Russ.  423. 

*  lb.;  Farrm^ton  v.  Barr,  36  N.  H.  86;  Thomas  v. 
McCormack,  9  Dina,  108;  Radsall  v.  Radsa  1,  9  W)s.  370. 

*  Caime  v.  Colbnm,  104  Mass.  274;  Walker  v.  Locke, 
6  Cush.  90;  Titcomb  v.  Morrill,  10  A'len,  15;  Gerrv  v. 
Stimson,  60  Me.  186;  Miller  v.  Wilson,  15  Ohio,  108; 
Jackson  v.  Gamsey,  16  Johns.  189. 

^  Hill  on  Trustees,  170;  Claverinaj  v.  Claverin'T',  2  Vern. 
473;  Leman  v.  Whitley,  4  Russ.  423;  Groff  v.  Rohrer,  35 
Md.  327. 

8  Philbrook  v.  Delano,  29  Me.  410. 

»  Lane  v.  Ewing,  31  Mo.  75;  77  Am.  Dec.  632. ' 

^^  See  CoKSTRUcnvE  Trusts. 

"  Perry  on  Trusts,  J  94. 

1-2  Baldwin  v.  Campfield,  4  Halst.  Ch.  891;  Dunnica  v. 
Coy,  23  Mo.  525;  Kobiuson  v.  Robinson,  17  Ohio,  430. 

^^  Bryant  v.  Mansfield,  22  Me.  360;  Mason  v.  Baker,  1 
Marsh  A.  K.  208;  Wilson  v.  Cheshire,  1  McCord,  2153; 
Miller  V.  Davis,  50  Mo.  572;  Hutchins  v.  Hey  wood,  50 
N.  H.  491. 

i»  Millard  v.  Hathaway,  27  Cal.  119. 

1^  Maloy  v.  Sloan,  44  Vt.  311;  Bodwell  v.  Nutter,  63 
N.  H.  446;  Bines  v.  Bachelder,  62  Me.  95. 
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CHAPTER  IX. 

CONSTBUGTIYE  TRUSTB. 

$  81.  Arise  from  fraud. 

(  82.  Actual  fraud. 

(  83.  Ignorance,  accident,  or  mistake. 

(  84.  MisrepresentationB. 

$  85.  Frauds  of  third  parties. 

i  86.  Inadequate  consi  J  oration. 

$  87.  Incapacity. 

(  88.  Trustees  and  cestui  que  trust, 

$  83.  Lease  by  trustees. 

{  90.  Parent  and  child. 

$  91.  Guardian  and  ward. 

$  92.  Corporations. 

$  93.  Principal  and  agent, 

$  94.  Attorney  and  client. 

$  95.  Executors  and  administraton. 

}  96.  Marriage. 

$  97.  Other  relations. 

$  98.  Purchase  from  trustees. 

$  99.  Secret  .trusts. 

$  100  Executor  and  administrator  selliDg, 

i  101.  Notice 

i  102.  Statute  of  frauds. 

i  81.    Arise  from  fraud. — A  constructive  trost 
arises  where  a  person  clothed  with  a  fiduciary  char- 
acter, gains  some  benefit  to  himself  by  taking  ad- 
Fldit  oir  Trusts^  10 
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vantage  of  his  position  as  trustee.'  Other  trusts 
arise  from  the  express  or  implied  agreements  of  the 
pxrties,  or  result  from  them;  but  these  grow  out  of 
fraud,  in  order  to  protect  tlie  rights  of  injured  par- 
ties, and  act  as  a  perpetual  safeguard  against  in- 
justice and  imposition.'  These  do  not  come  within, 
bat  are  contrary  to,  the  intention  of  the  parties, 
and  equity  interferes  to  do  justice  to  all  parties.' 
It  would,  in  fact,  be  more  accurate  to  style  these 
frauds  than  to  call  tbem  trusts;  but  as  the  guilty 
party  holds  the  property  for  the  benefit  of  the  in- 
j  ired,  he  is  a  tiTistee  for  liim.*  Equity  has  great 
power  and  extensive  jurisdiction  in  these  cases,* 
and  any  remedy  at  law  would  be  inadequate  in 
many  instances.*  Fraud  may  be  presumed  from 
the  fact  that  a  transaction  has  taken  place  where 
a  fiduciary  relation  ah-eady  exists  between  the 
parties.^ 

'  Lswin  on  Trusts,  180. 

'Perry  on  Tmstv,  $  166;  Hollingshead  v.  Simms,  51 
Cal.  153;  McLane  v.  Johnson,  43  Vt.  48;  Collins  v.  Col- 
lins, 6  Lans.  368;  Pillow  v.  Brown,  26  Ark.  240;  Thomp- 
son V.  Thompson,  16  Wis.  91;  Hendrix  v.  Nonn,  46 
Tex.  141. 

'lb. 

*  Rolfo  V.  Gregory,  4  De  Gex,  J.  &  S.  676. 

^  Bassett  v.  Brown,  100  Mass.  355;  Pool  v.  Lloyd,  5 
Met.  528;  Pratt  v.  Pond,  5  Allen,  59;  Whittemore  v. 
Co^ell,  7  Allen,  446;  Martin  v.  Graves,  5  Allen,  601;  Glass 
V.  Hulbert,  102  Mass.  26;  3  Am.  Rep.  418. 

«  1  Story  Eq.  Jur.  $  190,  a;  2  Story  Eq.  Jur.  $  1195; 
Denton  v.  M  Kenzie,  1  Desaas.  289;  1  Am.  Dec.  664;  Folia- 
gar  V.  Clark,  18  Ves.  483;  Cook  v.  Fountain,  3  Swans. 
685;  Steele  v.  Kinkle,  3  Ala.  352L 

'  Grosvenor  v.  Sfherratt,  28  Beav.  659;  Taylor  v.  Tay- 
lor, 8  How.  183;  WisUr's  App.  54  Pa.  St.  6U;  European 
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R.  R.  V.  Poor,  59  Me.  277;  Prewett  ▼.  Ooopwood,  30  Miss. 
339;  Ames  y.  Port  Huron,  11  Mich.  139;  83  Am.  Dec.  731. 

$  82.  Actual  firaud. — Some  trusts  arise  from 
Actual  fraud,  although  this  is  an  expression  of 
doubtful  definition.^  Equity  will  regard  the  frsiud- 
ulent  possessor  of  property  as  a  trustee  for  the 
riglitful  owner,  and,  diS'egarding  technical  legal 
rules,  will  seek  a  remedy  for  oach  case;  for  instance, 
an  infant  cannot  avod  deeds  and  releuse?  given  by 
him,  because  of  his  age,  when  he  has  made  misre|»- 
resfntations  about  it;*  nor  can  a  married  woman 
plead  her  coverture  wh'^re  she  has  fraudulently 
obtained  property.*  Where  fraud  enters  in,  pro- 
tective laws  are  inoperative.*  Fraud  arising  from 
overt  acts  of  imposition  wiU  be  quickly  punished.* 
Wherever  an  owner  of  real  estate  is  induced, 
by  misrepresentation,  conspiracy,  duress,  or  other 
Rjiecies  of  deception,  to  part  with  it,  equity  will 
compel  the  fraudulent  grantee  to  account  for 
the  same  and  reconvey  it;*  as  where  a  grantor  mis- 
stated the  qua.itity  of  available  land;^  where  the 
grantee  did  the  same;®  or  where  an  executor  or  de- 
visee made  false  representations  regarding  a  will.* 
Wliere  a  party  intentionally  misrepresents  a  mate- 
r  al  fact,  or  produces  a  false  impi'ession,  there  is 
fraud;'®  and  it  may  be  either  by  acts  or  woids  ^' 
It  is  immaterial  whether  a  party  making  tiic  rep  e- 
fienta^ions  knew  that  they  were  untrue  or  was  ig- 
voT  mt;*'  for,  if  a  misrepresentation  is  innocently 
made,  it  is  equally  misleading.**  Equity  will  i*e- 
l!eve  when  one  purchases,  either  at  private  sale  or 
jniblic  auction,  claiming  that  it  is  for  another  wlien 
it  is  for  himself,  in  order  that  he  may  obtain  better 
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terms. '^  If  a  principal  ratify  the  fraurlulent  acts 
of  his  agents,  he  will  be  bound  by  them.^*  It  is  a 
positive  fraud  for  one  to  prevent  attendance  and 
competition  at  a  sale,  so  that  he  can  purchase  ut 
less  than  market  value,' '  but  a  transaction  will  not 
be  affected  by  the  fraudulent  act  of  a  third  party. '^ 

1  Story  Eq  Jur.  §  187;  Mortlock  v.  BuUer,  10  Ves. 
308;  Lawloy  v.  Hooper,  3  Atk.  379;  Gale  v.  Gale,  19 
Barb.  251;  VValtham's  Case,  cited  in  11  Ves.  638;  14 
Ves.  290. 

3  Wright  v.  Snowe,  2  De  Gex  &  8.  321;  Stoofoos  v.  Jen- 
kins, 12  Serg.  &  R.  390. 

3  Vaughan  v.  Vanderstegen,  2  Drew.  363;  Jones  v.  Kear- 
ney, 1  Dru.  &  W.  167. 

*  Wright  V.  Arnold,  14  Mon.  B.  643;  61  Am.  Dec. 
172;  Davis  v.  Tingle,  8  Mon.  B.  539;  Hall  v.  Timmons,  2 
Rich.  Eq.  120. 

*  Chesterfield  v.  Janssen,  2  Ves.  165;  Evans  v.  Bick-^ 
nell,  6  Ves.  174;  Beegle  v.  Wentz,  55  Pa.  St.  369. 

•  Smith  V.  Richards,  13  Peters,  26;  Tyler  v.  Black,  13 
How.  231;  Beach  v.  Dyer,  93  111.  295;   Dowd  v.  Tucker,. 
41  Conn.  1(8;  Spence  v.  Duren,  3  Ala.  251;  Wilhams  v. 
Vree'and,  29  N.  J.  Eq.  417. 

^  Boyce  v.  Grundy,  3  Peters,  210;  Prescott  v.  Wright, 
4  Gray,  461. 

8  Tyler  v.  Black,  13  How.  231. 

•  Broderick  v.  Broderick,  1  P.  Wras.  239;  Jarvis  v. 
Diik  ,  1  Vera.  19;  James  v.  Greaves,  2     ,  Wms.  270. 

^°  Smith  v.  Richards,  13  Peters,  26;  Laidlaw  v.  Orgnn, 
2  Wheat.  195;  State  v.  Holloway,  8  Blackf.  45;  Taylor  v. 
Ashton,  11  Mees.  &  W.  401;  Torrcy  v.  Buck,  1  Green 
Ch.  366. 

"  lb.;  Huquenin  v.  Baseley,  14  Ves.  273;  Chisolm  v. 
Gadsden,  1  Strob.  220;  47  Am.  Dec.  550. 

1^  Wright  V.  Snow,  2  De  Gex  &  S.  3:i ;  Foster  v. 
Char  es,  6  Binj?.  396;  7  Bing.  105;  Hazard  v.  Irwin,  18 
Pick.  95;  Hammatt  v.  Emerson,  27  Me.  308;  46  Am.  Dec. 
598;  Smith  v.  Mitchell,  6  Ga.  45a 
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"  NeviPe  V.  Wilkinson,  1  Bro.  C.  C.  546;  Pratt  v.  Phil- 
brook,  33  Me.  17;  Carpenter  v.  Am.  Ins.  Co.  1  Story,  57; 
Thomas  v.  McCann,  4  Mon.  B.  601;  Ghamplin  r,  Laytin, 
6  Paige,  189;  Lewis  v.  M'Lemore,  10  Yerg.  200. 

^*  Pearson  v.  East,  36  Md.  28;  Belcher  v.  Sanders,  34 
Ala.  9;  Soggins  v.  Heard,  31  Miss.  426;  Phillips  ▼. 
Bucks,  1  Verii.  227;  Minot  v.  Mitchell,  30  Ind.  223;  Gil- 
more  V.  Johnson,  29  Ga.  67.  See  Stiner  y.  Stiner,  58 
Barb.  043. 

»5  Kibbe  v.  Hamilton  Ins.  Co.  U  Gray,  163;  Fitzsim- 
mons  V.  Joslin,  21  Vt.  129;  52  Am.  Dec.  46;  Grentry  y. 
low,  4  ev.  99;  Stono  v.  Denny,  4  Met.  101;  Baford  v. 
Caldwell,  3  Mo.  477;  ElweU  v.  Chamberlain,  31  N.  Y.  619. 

»•  Wolford  V.  Herrington,  74  Pa.  St.  311;  15  Am,  Rep. 
648;  Rives  v.  Thompson,  41  Ga.  68;  Owson  v.  Cown,.  22 
Miss.  .S29;  Martin  v.  Blight,  4  Marsh  J.  J.  491;  2f)  Am. 
Dec.  22G;  Ferguson  v.  Williamson,  20  Ark.  272;  Boynton 
y.  Housler,  73  Pa.  St.  453. 

"  Blackie  v.  Clarke,  15  Beay.  695;  Beach  v.  Dyer,  93 
111.  295;  Fishery.  Boody,  1  Curtis,  206;  Wheeler  y.  Key- 
nok's,  66  IV.  Y.  227. 

$  83.  Igrnoranco,  accident  and  mistake. —If 
throucfh  either  of  these,  a  conveyance  of  property 
is  made,  equity  will  grant  relief,^  but  it  must  be 
i-^norance  or  mistake  of  fact,  and  not  of  law.'  If 
the  evidence  is  clear  that  more  has  been  conveyed 
than  was  intended,  the  instrument  will  be  reformed 
or  a  reconveyance  made.' 

*  Ramsden  y.  Hylton.  2  Ves.  304;  Beard  v.  Campbell^ 
2  Marsh.  A.  K.  126;  12  Am.  Dec.  362;  vVillan  v.  Willan, 
16  Ves.  72;  Tyler  v.  Black,  13  How.  231. 

*  Freeman  v.  Curtis,  61  Me.  140;  81  Am.  Dec.  664; 
Carar.beil  v.  Carter,  14  111.  286;  Freeman  y.  Cook,  6  Ired. 
Kq.  378;  Magn-ac  v.  Thompson,  2  Wall.  Jr.  299;  Proctor 
V.  Thrall,  22  Vt.  262;  -torrs  v.  Barker,  6  Johns.  (N.  Y.) 
Ch.  160;  10  Am.  Dec.  316. 

*  Lawton  y.  Campion,  18  Beay.  87;  Canedy  v.  Marcy, 
13  Gray,  373;  Peters  y.  Goodrich,  3  Conn.  146;  Farley  t* 
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Bryant,  -32  Mc.  474;  Sawyer  v.  Hovey,  3  Allen,  331;  81 
Am.  Dec.  €59;  Andrews  v.  Essex  Ins.  Co.  3  Mason,  10; 
1  Story  Eq.  Jur.  $  157. 


$  84.  Misrepreoentations.— These  must  be  of 
actual  facts  ;^  as  a  wrong  representation  of  the 
number  of  acres  in  a  piece  of  land,'  as  to  the  ex- 
istence of  a  mine,'  the  location  of  an  estate,"*  tie 
market  value  of  stocks,*  the  purchase  price  of 
property,®  or  the  rents;'  and  not  mere  statements 
of  opinion,  as  that  a  piece  of  property  is  worth  a 
certain  sum,  even  if  it  is  said  a  certain  sum  was 
offered  or  paid  for  it,^  as  every  one  has  the  right  to 
express  an  opinion,  and  any  one  deceived  in  this 
way  would  be  personally  negligent.'  The  misrep- 
resentation must  be  of  some  material  fact,^^  and 
generally  of  something  especially  within  the  knowl- 
edge of  the  party  making  it." 

*  Feraon  v.  Sanger,  1  Wood.  &  M.  146;  Rush  v.  Vonght, 
65  Pa.  St.  437;  03  Am.  D>c.  769. 

«  Tyler  v.  Black,  13  How.  230. 

'  Lowndes  v.  Lane,  2  Cox,  363. 

*  Bennetts  v.  Judson,  21  N.  Y.  238;  Best  v.  Stow,  2 
Sand.  Ch.  298. 

^  Manning  v.  Albee,  11  Allen,  522. 

*  Medbury  v.  Watson,  6  Met.  259;  39  Am.  Dec.  726. 

'  Ekeus  V.  Tresham,  1  Lev.  102. 

®  Bacon V. Bronson,  7  Johns.  (N.Y. ) Ch.  194;  11  Am.  Dec . 
449;  Veasey  v.  Doton,  3  Allen,  330;  Hepburn  v.  Duiilop, 
1  Wheat.  189;  Hemmer  v.  Cooper,  8  Al'en,  3"4. 

®  Hough  V.  Richardson,  3  Story,  696;  Manning  v. 
Albee,  11  Allen,  522;  Vernon  v.  Keys,  12  East,  G32. 

10  Clark  V.  Everhart,  63  Pa.  St.  347;  Morris  (anal  v. 
Emmett,  9  Paige,  168;  37  Am.  Dec.  388;  Winston  v. 
Gwathmey,  8  Mon.  B.  19;  Stebbins  v.  Eddy,  4  Mason, 
414;  Elliott  v.  Boaz,  9  Ala.  772. 
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^^  Hobbs  ▼.  Parker,  31  Me.  143;  Tindall  y.  Harkinson, 
19  6a.  448;  Glasscock  y.  Minor,  11  Mo.  655;  Ettmg  ▼. 
Bank  of  U.  S.  11  Wheat.  59;  Miller  v.  Welles,  23  Conn.  33. 

J  85.  Frauds*  third  parties.  —  If  one  receive 
property  through  the  fraud  of  a  third  ])arty  and 
knows  of  it,  he  will  hold  as  a  trustee  for  the  in- 
jured party.'  So  a  transaction,  defrauding  another, 
will  be  set  aside,  or  a  trust  created,  as  in  case  of 
fraud  on  creditors.* 

*  Lnttre'l  y.  Olmins,  cited  and  reported  in  11  Ves.  638; 
14  Vcs.  290;  Norton  v.  Porter,  6  Lans.  417;  Graves  v. 
Spier,  58  Barb.  .349. 

«  1  .^tory  En.  Jur.  $5  350-331;  Loomis  v.  Tifft,  16  Barb. 
643;  Ca  o  v.  Gerrisb,  15  Pick.  50;  Lothrop  v.  King,  8 
Cush.  332;  Partrid-e  v.  Messer,  14  Gray,  180;  Bliss  v. 
Matteson,  45  N.  Y.  24. 

$  86.  Inadequate  consideration. — It  is  a  sus- 
picious circumstance  if  the  consideration  is  grossly 
inadequate,'  or  excessively  large.'  This  alone  is  in- 
sufficient to  render  a  deed  void,'  but  there  may  be 
attending  circumstances,  such  as  ignorance,  fiduci- 
ary relationsliip,  or  idiocy,  which  will  avoid  it.* 

»  M'Donald  v.  Neilson,  2Cowen,  139,  14  Am.  Dec.  431. 

*  Cockell  y.  Taylor,  15  Beav.  lOa 

'  Erwin  v.  Parham,  12  How.  197;  Mann  v.  Better'^y, 
21  Vt.  326;  Green  v.  Thompson,  2  Ired.  Eq.  365;  Chains 
V.  Brad  ,  10  Fla.  133.  But  see  Book' r  v.  Anderson,  35 
111.  66;  Howard  v.  Edgell,  17  Vt  9;  Horsey  v.  Hough, 
38  Md.  130. 

*  Brooke  v.  Berry,  2  Gill,  83;  Warfield  v.  Ro  s,  38 
Md.  85;  Cookson  y.  Richardson,  69  111.  137;  Gasque  y. 
Small,  2  Strob.  Eq.  72;  M'Kinney  y.  Pinkard,  2  Leigh, 
149;  21  Am.  Dec.  601. 
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J  87.  Incapacity. — Those  who  are  mentally  in- 
capable of  making  contracts,  may  have  relief  when 
justice  requires,  and  the  party  getting  the  benefit 
is  a  tru-tee/  but  weakness  of  mind  is  not  neces- 
sauly  a  sulScient  cause  for  avoiding  a  conti'act.* 
The  same  is  true  of  intoxication.'  Equity  will  also 
relieve  in  cases  of  duress.* 

1  Allia  V.  Billings,  6  Met.  415;  39  Am.  Dec.  744;  1  Story 
Eq.  Jur.  §  235;  Ex  T)arte  Allen,  15  Mass.  58;  Muson  v. 
Williams,  3  Munf.  126;  5  Am.  Dec.  505;  Diuin  v.  Cham- 
bers, 4  Barb.  37G;  Hardins;  v.  Handy,  1 1  Wheat.  103; 
Rumph  V.  Abercrombie,  12  Ala.  64;  Cruise  v.  Christo- 
pher, 5  Dana,  181. 

2  Harding  v.  Handy,  11  Wheat.  103;  Dert  v.  Bennett, 
7  Sim.  539;  Gratz  v.  Cohen,  11  How.  1;  Hippy  v.  Gant,  4 
Ired.Eq.  447. 

3  Barrett  v.  Buxton,  2  Aiken,  167;  16  Am.  Dec.  691; 
Clifton  V.  Davis,  1  Pars.  Eq.  31;  Belcher  v.  Belcher,  10 
Yerg.  121;  Cooley  v.  Rankin,  11  Mo.  642;  C^ragg  v. 
Holme,  referred  to  in  Cooke  v.  Clay  worth,  18  Ves.  14. 

*  Underbill  v.  Horwood,  10  Ves.  209;  Stewart  v.  Hub- 
bard, 3  Jones,  Eq.  186;  Graham  v.  Little,  3  Jones 
Eq.  1^2. 

$  88.  Trustee  and  cestui  que  trust.— Fraud  will 
be  presumed  in  a  transaction  between  them,'  and  it 
must  appear  that  the  cestui  que  trust  has  been 
fairly  treated,  or  the  act  will  be  avoided  or  a  new 
trust  created.'^  A  trustee  cannot  receive  a  gift,  or 
purchase  either  at  public  auction  or  private  sale 
from  his  cestui  que  trusts  Such  a  sale  is  held  by 
some  authorities  to  be  void;*  by  others,  to  be  only 
voidabb;  ^  and  such  a  sale  will  not  be  sustained  un- 
less it  clearly  appears  after  vigorous  scrutiny  that 
thsre  is  no  fraud  or  concealment  in  the  transaction, 
uor  advantage  taken  by  the  trustee  of  any  inform- 
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ation  he  has.*  A  trastee  may  purchase  when  the 
sale  is  inevitable/  but  it  is  held  that  a  sale  may  be 
set  aside  without  showing  an  advantageous  pur- 
ehase  or  any  fraud.^  The  beneHoiary  can,  if  he 
understands  the  effect  of  his  action,  so  acquiesce 
and  confirm  the  sale  as  to  make  it  binding,*^  as  he 
alone  can  call  it  in  question, ^^  but  he  must  do  it 
within  a  reasonable  time."  Equity  will  not  va- 
cate a  sale  at  the  request  of  the  trustee  or  his 
agent.  ^"^  The  trustee  cannot  purchase  directly  or 
indirectly,  so  that  a  pu*  chase  by  an  agent  stands 
the  same  as  a  purchase  by  his  principal. '®  So  of  a  pur- 
chase by  an  attorney  of  the  trustee,^*  or  by  the  trus- 
tee's -wife.'*  Nor  can  one  co-trustee  convey  to  the 
other,**  or  purchase  as  an  agent  for  another.*^  If 
these  sales  are  avo  ded,  the  trustee  will  receive  back 
his  purchase-money.'®  A  trustee  cannot  acquire 
for  his  own  benefit  an  outstanding  title  to  trust 
property.**  It  is  not  necessary  to  prove  that  the 
trustee  has  gained  anything;^  it  is  enough  that  the 
parties  negotiating  have  conflicting  interests.** 

*  Famam  v.  Brooks,  9  Pick.  212;  Pairo  v.  Vickery,  37 
Md.  467;  Boynton  v.  Brastow,  63  Me.  362;  Wright  v. 
Campbell,  27*  Ark.  637. 

'  Michond  v.  Girod,  4  How.  503;  Croskill  v.  Bower, 
32  Beav.  86;  Shelton  v.  Homer,  5  Met.  462;  Davouo  v. 
FanDinjy,  2  Johns.  (N.  Y. )  Ch.  252;  Freeman  v.  Harwood,  49 
Me.  195;  Murdock's  Case,  2  Bland.  Ch.  461 ;  20  Am.  Dec. 
i381;  M'Cants  v.  Bee,  1  McCord's  Ch.  383;  16  Am.  Dec. 
610;  Dorsey  v.  Dorsey,  3  Har.  &  J,  410;  6  Am.  Dec.  606; 
Singstack  v.  Harding,  4  Har.  &  J.  186;  7  Am.  Dec.  609; 
Saltaiarsh  v.  Beene,  4  Port.  283;  30  Am.  Doc.  525. 

*  York  Building  Co.  v.  McKenzie,  8  Brown  Pari.  C.  42; 
l?ob<»rt8  v.  Roberts,  65  N.  C.  27;  Sanderson  v.  Walker,  13 
Ves.  601;  Bank  v.  D.  &  P.  Railroad  Co.  8  Iowa,  277;  74 
Am.  Dec.  302. 
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*  Hunt  V.  Bass,  2  Dev.  Eq  292;  24  Am.  Dec.  274; 
Armstrong  v.  Campbell,  3  Yerg.  201;  24  Am.  Dec.  556; 
Coffee  V.  Kuffin,  4  Cold.  613;  Van  Dyke  v.  Johns,  1  Del. 
Ch.  93;  12  Am.  Dec.  76. 

*  Ives  V.  Ashley,  97  Mass.  198;  Mercer  v.  Newsom,  23 
Ga,  151;  Dunlap  v.  Mitchell,  10  Ohio,  117;  Jennison  v. 
Hapgood,  7  Pick.  1;  19  Am.  Dec.  258;  Painter  v.  Hender- 
son, 7  Pa.  St.  50;  Graves  v.  Waterman,  63  N.  Y.  6"»7; 
Brown  V.  Cowell,  116  Mass.  465;  Bncll  v.  Buckingham, 
16  Iowa,  284;  85  Am.  Dec.  516;  Murchison  v.  White,  64 
Tex.  85;  Boyd  v.  Blankman,  29Cal.  19;  87  Am.  Dec.  146. 

*  M'Cants  v.  Bee,  1  McCord's  Ch.  .S83;  16  Am.  Dec. 
610;  Johnson  v.  Bennett,  39  Barb.  237;  Grider  v.  Payne,  9 
Dana,  188. 

^  Chorpenning's  App.  32  Pa.  St.  315;  72  Am.  Dec.  789; 
Cadwallader  s  App.  64  Pa.  St.  293;  Colgate  v.  Colgate, 
23  N.  J.  Eq.  372. 

8  Bruch  V.  Lantz,  2  Rawle,  392;  21  Am.  Dec.  458; 
Bank  of  Old  Dominion  y.  Dubuque  &  Pacific  B.  R.  Co.  8 
Iowa,  277;  74  Am.  Dec.  302;  Pearson  v.  Taylor,  37 
Iowa,  332. 

»  Mulford  V.  Minch,  3  Stock.  Ch.  16;  64  Am.  Dec. 
472;  Gardner  v.  Butler,  30  N.  J.  Eq.  725;  Cook  v.  Mill 
Co.  56  Wis.  649;  Peeson  v.  Beeson,  9  Pa.  Sfc.  279;  Field 
y.  Arrowsmith,  3  Humph.  442;  39  Am.  Dec.  185. 

i«  Wilson  V.  Troup,  2  Cowen,  195;  14  Am.  Dec.  458; 
Davouev. Fanning,  2  Johns.  (N.Y.)  Ch.  262;  Larco  v.  Casa- 
neuava,  30  Cal.  560;  Rice  v.  Cleghom,  21  Ind.  89. 

"  Scott  v.  Freeland,  7  Smedes  &  M.  409;  45  Am.  Dec. 
310;  Tatum  v.  McLellan  50  Miss.  2;  Harrison  v.  Mc- 
Henry,"  9  Ga.  Ifi4;  52  Am.  Dec.  435;  Alexander  v.  Alex- 
ander, 46  Ga.  291;  Richardson  v.  Jones,  3  Gill&  J.  163; 
22  Am.  Dec.  292;  Brackenridge  y.  Holland,  2  Blackf.  377; 
20  Am.  Dec.  123. 

12  Richardson  v.  Jones,  3  Gill  &  J.  163;  22  Am.  Dec. 
292;  Burch  v.  Lantz,  2  Rawle,  392;  21  Am.  Dec.  458; 
Linn  v.  Wright,  18  Tex.  317;  70  Am.  Dec.  282. 

!•'  Saltmarsh  v.  Beene,  4  Port.  283;  30  Am.  Dec.  625; 
Davis  v.  Simpson,  5  Har.  &  J.  147;  9  Am.  Dec  600; 
Dobson  y.  Racey,  3  Sand.  Ch.  61;  Gillesx)ie  v.  Smith,  29  111. 


119  CONSTRUCnVE  TBUSTS.  $  89 

473;  81  Am.  Dec.  328;  Eobertson  v.  Ina.  Co.  19  La.  227; 
3G  Am.  Dec.  673. 

^^Coxv.  John,  32  Ohio  St  632;  Campbell  v.  Walker, 
5  Ve3.  C78. 

'3  Leitch  V.  Wells,  48  Barb.  ^7;  Dundas's  App.  64  Pa. 
St.  .325.     But  see  Armstrong's  App.  68    a.  St.  409. 

^*  Whichcote  v.  Lawrence,  3  Ves.  Jr.  740;  Boynton  v. 
Braatow,  53  Me.  362. 

^^  James  v.  James,  55  Ala.  525;  No.  Baltimore  etc. 
Assoc.  V.  Caldwell,  25  Md.  423;  93  Am.  Dec.  67;  Kis- 
Ungv.  Shaw,  33CaL  425;  91  Am.  Dec.  644. 

*^  Elliott  V.  Pool,  6  Jones  Eq.  42. 

"  Morrison  v.  Caldwell,  6  Mon.  T.  B.  426;  17  Am. 
Dec.  84. 

•^Nelson  v.  Hajrner,  66  111.  487;  Slade  v.  Van  Vechten, 
11  Paig's  21;MicUoudv.  Girod,  4  How.  503. 

*i  Kern  v.  Chalfant,  7  Minn.  4S7;  John  v.  Bennett,  39 
Barb.  237;  Bafferty  v.  Mallory,  3  Biss.  302. 

J  89.  I<3a388  by  trustees. — A  trustee  cannot 
renew  lease3  in  hi3  own  name;  should  he  do  so,  a 
constructive  trust  arises  for  the  benefit  of  those 
having  an  interest  in  the  old  lease. ^  Tho^e  having 
a  partial  interest  in  property  cannot  take  advan- 
tage of  their  situation  to  renew,  as  moi-tgagees,"  life 
tenants,'  joint  tenants,''  partners,*  or  tenants  at 
"will;*  or  the  price  received  for  the  right  to  renew.^ 
So,  where  the  trustee  of  an  equity  purchases  at  a 
foreclosure  sale,'  or  where  the  trustee  purchases 
property,  which,  though  not  a  trust  fund,  depre- 
ciates the  value  of  one,  a  trust  arises.^ 

*  Griffin  v.  Griffin,  1  Schoales  &  L.  352;  Pickering  v. 
Vowles,  1  Bro.  O.  C.  198;  Turner  v.  Hill,  11  Sim.  13, 

» Nesbitt  V.  Tredenick,  1  Ball  &  B.  46;  Morfl^'i 
Heirs  v.  Boone's  Heirs,  4  Mon.  T.  B.  291;  16  Am.  Dec. 
153;  Imboden  y.  Hunter,  23  Ark.  622;  79  Am.  Deci  116$ 
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Jewett  V.  Miller.  10  N.  Y.  402;  61  Am.  Dec.  751;  King 
V.  Fire  Ins.  Co.  7  Cush.  1;  54  Am.  Dec.  683. 

'  James  v.  Dean,  11  Ves.  383;  Cross  v.  Norton,  9  Mod. 
233;  Morgan  V.  Boone,  4  M  .n.  T.  B.  291;  16  Am.  Dec. 
153;  Smith  v.  Daniel,  2  McGord's  Oh.  143;  16  Am. 
Dec.  641. 

*  Palmer  v.  Young,  1  Vem.  276. 

*  Olegg  y.  Edmondson,  8  De  Gex,  M.  &  G.  787;  Fei.ther- 
stonhaugh  v.  Feawick,  17  Ves.  208. 

*  Be  Tottenham,  16  Ir.  Gh.  118. 

'  Owen  V.  Williams,  Amb.  734. 

•Terrett  v.  Crombie,  6  Lans.  83;  Hubbell  v.  Medbary, 
«3  N.  Y.  98;  Jewett  v.  Mnller,  10  N.  Y.  402;  61  Am. 
Dec.  751. 

»  Fulton  V.  Whitney,  66  N.  Y.  648. 

$  90.  Parent  and  child.— Sales  to  the  parent 
must  be  apparently  just  and  equitable.'  Tliey  are 
not  void,  for  any  influence  exerted  by  the  parent 
'is  supposed  to  be  proper,  and  parental  aifection 
would  prevent  the  taking  of  any  advantage.'  Un- 
due influence  must  be  proven,'  and  equity  will  not 
interfere  unless  there  is  conclusive  proof  that  the 
child  has  been  wronged,*  nor  after  any  great  lapse  of 
time.*   The  sam^  is  true  of  any  one  in  loco  parentis.* 

*  Young  V.  Peachey,  2  Atk.  258;  Cocking  v.  Pratt,  1 
Ves.  401. 

«  Jenkins  v.  Pye,  12  Peters,  253. 
^  Heron  v.  Heron,  2  Atk.  161;  Carpenter  v.  Heriot,  1 
Eden,  338. 

*  Bury  V.  Oppenheim,  26  Beav.  594;  Slocnmb  v.  Mar- 
shall, 2  Wash.  Cir.  Ct.  397;  Findley  v.  Patterson,  2  Mon. 
B.  76;  Brice  v.  Brice,  5  Barb.  533. 

»  Crispell  v.  Dubois,  4  Barb.  393;  Taylor  v.  Taylor,  8 
How.  201. 

*  Maitland  v.  Baokhoose,  16  Sim.  68;  Archer  v.  Had* 
•on,  7  Beav.  551. 
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$  91.  GuardiaiL  and  ward.— No  binding  agree- 
ments can  be  made  between  them.'  If  made  im- 
mediately after  the  relation  ceases,  it  must  clearly  ap- 
pear that  the  transaction  was  fair  and  just.'  But  an 
innoceut  purchaser,  without  notice  of  the  fiduciary 
relation,  will  hold  the  property.'  Gifts  from  the 
ward  to  his  guardian  will  be  regarded  with  great 
suspicion/  but  after  the  relation  is  terminated  aud 
the  court  is  satisfied  with  the  circumstances,  it  will 
not  interfere.* 

• 

'  Gallatian  y.  Giumingliam,  8  Oowen,  361;  Blackmore  v. 
Shelby,  8  Humph.  439;  Clarke  v.  Deveaux,  1  S.  C.  172; 
Scott  V.  Freeland.  7  Smedes  &  M.  4<>9;  45  Am.  Dec.  310; 
Sallee  v.  Arnold,  32  Mo.  532;  82  Am.  Dec.  144. 

«  fiberts  V.  Eberts,  55  Pa.  St.  110;  Garvin  v.  Williams, 
44  Ho.  465;  100  Am.  Deo.  314;  Andre^n  ▼.  Jones,  10 
Ala.  400. 

'  Gwinn  v.  Williams,  30  Md.  376. 

^  Somes  V.  Skinner,  16  Mass.  318;  Hawkms'  App.  32 
Pa.  St.  2B3;  Williams  v.  Powell,  1  Ired.  £q.  460. 

»  Hatch  v.  Hatch,  9  Ves.  292. 

i  93.  OorpoTations.^Transactions  of  directors 
with  corporations  are  within  the  rules  relating  to 
fiduciary  parties.*  The  directors  must  not  let  their 
private  interests  conflict  with  their  duties  to  the 
corporation.*  Contracts  made  by  the  directors 
with  themselves  are  void,'  but  where  they  contract 
with  third  persons,  the  rules  relating  to  trustee 
and  cestui  que  trust,  under  similar  ciixiumstances, 
apply.*  Directors  must  account  for  sales  and  profits 
to  the  corporation.*  Bjut  the  president  of  a  corpora- 
tion having  knowledge  of  increased  value  of  stock 
may  buy  it  without  accounting  to  the  company.* 
Tun  ov  Teustb— 11 
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Directors  are  trustees  for  stookholders^  and  cre^t* 
ors,^  and  are  liable  ioc  fraud.' 

»  Flint  etc.  R.  R.  Co.  v.  Dewey,  14  Mich.  477;  Cam- 
beiland  Coal  Co.  y.  Shemuui,  20  Md.  117;  Gaskell  y» 
Chambers,  26  Beav.  360;  Drary  v.  Cross,  7  Wall.  299.^ 

3  Gifanan  etc.  R.  B.  Co.  v.  Kelly,  77  Pa.  St.  42S; 
Hotel  Co.  V.  Wade,  97  U.  S.  13;  Port  v.  RusselJ,  36  Ind^. 
60;  10  Am.  Rep.  5;  Michoud  v.  Girod,  4  How.  503;  Cam- 
berland  Coal  Co.  v.  Sherman,  30  Barb.  553;  Hofiman  Co» 
▼.  Cuml)erland  Co.  16  Md.  456;  77  Am.  Dec.  311. 

'  Bliss  y.  Matteson,  45  N.  Y.  22;  Cumberland  Coal 
Co.  v.  Sb6rmao,  30  Barb.  563. 

'*  St.  James  Charch  y.  Charch  o*^  Redeemer,  45  Barb.- 
356;  Beesou  v.  Beeson,  9  Pa.  St.  280. 

»  £x  paite  Hill,  Law  J.  32  Ch.  154;  Gaskell  y.  Cham- 
beis,  26  Beay.  360. 

*  Tippecanoe  Co.  y.  Reynolds,  44  Ind.  509.;  15  Anu 
Rep.  245. 

7  Ohio  L.  I.  &  T.  Co.  y.  Merohants'  Co.  11  Humph.  1; 
53  Am.  Dec.  742;  Schley  y.  Dixon,  24  Ga.  273;  71  Am. 
Dec.  121. 

^  Insurance  and  Trust  Co.  y.  Lanier,  5Fla.  IIQ;  59 
Am.  Dec.  445. 

•  Hodges  y.  N.  E.  Screw  Co.  1  R.  I.  312;  53  Am.  Dec. 
6£4;  Ogden  y.  Raymond,  22  Con^.  379;  53  Am.  Dec.  429. 

$  98.  Principal  and  agvnt  may  deal  together 
bat  they  must  act  thoroughly  in  ^lod  faith/  I^ 
parchasin'7  for  others^  the  agent  takes  himself  he  is 
a  trustee.^  An  agent  cannot  have  conflicting  duties 
and  int3i*ests;'  he  must  give  his  principal  the  bene* 
fit  of  his  knowledge,*  and  he  cannot  take  advantage 
of  his  procrastination,'  nor  buy  from  him  for  his  own 
profit;*  but  any  profits  obtained  shall  benefit  the 
principal,^  and  if  he  takes  title,  he  will  be  a 
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>  Brook  V.  Berry  2  Gill,  83;  Faxnnan  v.  Bavin,  70  111. 
75;  Persch  V.  Qaijgle,  57  P*.  St.  247;  Neeley  v.  Andier- 
son,  2  Strob  E^  262;  Ree^ide  v.  Beeaide,  49  Fa.  St.  322; 
88  Am.  Dec.  5  3. 

«  Dennis  v.  McCazg,  32  III.  423;  Squires'  App.  70  Pa. 
St.  268. 

^  Seichrist's  App.  66  Pa  St.  237;  Swartz  v.  Swartz,  4 
Barr.353;45  Am  Dec.  697;  Plumerv.  Reed,  2  Wright,  46. 

*  Hinxo  V.  Binns,  10  Peters,  26U;  Farnham  v.  Bi'ooks, 
9  Pick.  212;  Catn  v.  Mite leM,  1  Sand.  Ch.  2:51 

*  Morris  v.  Joseph,  1  W.  Va.  2-56;  91  Am.  Dec.  386. 

*  Oopeland  v.  Ins.  Co.  6  Pick.  198:  Piatt  v  «  kver,  2 
McLean,  237;  3  How.  3S3;  Banks  v.  Judah,  8  Conn.  146; 
Clark  V.  Lee,  14  Iowa,  4'25. 

T  Gaskell  v.  Chambers,  26  Beav.  360;  Smith  v.  Wright, 
49111.  403. 

8  .Squires'  App.  70  Pa.  St.  268;  Christy  v.  -Sill,  95  Pa. 
St.  380;  Wolford  v.  Herrington,  74  Pa.  St.  311;  15  Am. 
&ep.  54a 

$  94.  Attorney  and  client. —Where  this  relation 
exists,  the  other  business  relations  must  be  regarded 
carefully  to  avoid  suspicion.*  The  burden  of  prov- 
ing innocence  is  on  the  attorney,*  and  if  not  thor- 
oupjhly  done,  a  contract  may  be  set  aside.'  The 
influence  may  continue  after  the  relation  ceases,* 
and  the  property  in  question  may  make  a  difference.* 
Client  can  vr'Al  property  to  his  attorney,"  or  confirm 
an  instrument.^  There  are  cases  where  these  rules 
will  not  apply.®  Attorney  may  take  a  conveyance 
AS  a  fee,'  but  bonds  are  sometimes  avoided.'*  The 
>8ame  rules  apply  to  all  similarly  situated  toward 
each  other.'*  If  there  is  actual  fraud,  a  construct- 
ive trust  will  result  at  once,  and  a  remedy  will  be 
applied.'* 

*  Webster  v.  King,  33  CiL  318;  Weat  v.  Raymond,  21 
Ina.305;  Frank's  App.  59  Pa.  St.  190;  Lovatt  v.  Knip^ 
12  ill.  iEq.  124. 
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'  Brock  Y.  Barnes,  40  Barb.  521;  Evans  v.  Ellis,  5 
Denio,  640:  Mott  v.  Harrington,  12  Vt  199;  Howell  v. 
Bansom,  11  Pai^e,  538. 

3  lb.;  Smith  v.  Brotherline,  62  Pa.  St  461. 

*  Hockenbury  v.  Carlisle,  5  Watts  &  S.  350. 

*  Montesquieu  v.  Sandys,  18  Ves.  302. 

•  Hindson  v.  Weatherell,  5  De  Gex,  M.  &;  G.  30. 

7  Stump  V.  Gaby,  2  De  Gex,  M.  &  G.  623. 

^  Bank  v.  Foster,  8  Watts,  305;  Devinney  v.  Norris, 
8  Watts,  314. 

•  Pearson  v.  Benson,  28  Beav.  598. 

»•  Moore  v.  Bracken,  27  111.  23;  Langstaflfe  v.  Taylor, 
14  Ves.  262. 

"  Gardner  v.  Ogden,  22  N.  Y.  327;  Poillon  v.  Martin, 
1  Sand.  Ch.  569. 

"  Webster  v.  King,  33  Cal.  348, 

§  95.  Executors  and  administrators  cannot 
purchase  the  estates  under  their  control,  either 
directly  or  indirectly/  or  at  auction,^  or  whei^e  a 
creditor  forces  a  sale.^  If  an  executor  or  adminis- 
trator join  others  in  purchase,  the  whole  sale  may 
be  set  aside;*  but  an  executor  may  afterward  buy  of 
a  party  who  lias  previously  bought  in  good  faith,* 
Such  sales  are  voidable  only,  and  may  be  confirmed 
by  the  acquiescence  of  all  parties  in  interest*  A 
purchaser  from  executor  or  administrator  will  b© 
pi'esumed  to  have  notice  of  title.  ^  If  there  is  actual 
fraud,  there  must  be  a  reconveyance  and  an  ac- 
counting.® 

1  Boyd  V.  Blankman,  29  Cal.  19;  87  Am.  Dec.  146;  San 
Diego  V.  R.  R.  Co.  44  Cal.  114;  Guerrero  v.  Balierino,  4^ 
Cal.  121;  Bailey  v.  Robinson,  1  Gratt.  4;  42  Am.  Dec. 
640;  Ward  v.  Smith,  3  Sand.  Ch.  592;  Rogers  v.  Rogers, 
3  Wend.  503;  2 J  Am.  Dec.  716;  Moody  v.  Vaudyke,  4 
Binn.  31;  5  Am.  Dec.  385;  Forbes  v.  Halsey,  26  N.  Y.  53; 
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Krosd  T.  Steffens,  47  111.  112;  ^fariin  ▼.  Wyncoop,  13 
Ind.  266;  74  Am.  Dec.  209;  Morgan  v.  Wattles,  69  Ind. 
263;  Newcomb  v.  Brooks,  16  W.  Va.  59;  Fisher  v.  Freeman, 
65  Ind.  89,  92;  Gardner  v.  Butler  30  N.  J.  £q.  702,  725. 

«  Colgate  V.  Colgate,  23  N.  J.  Eq.  372;  Farrar  v.  Far- 
ley, 3  S.  C.  11;  Rham  v.  North,  2  Yeates,  117. 

^  Fleming  v.  Foran,  12  Ga.  594;  Ma-tin  v.  Wynooop, 
12  Inil.  26b'.     Bat  see  Fisk  v.  Sarber,  6  Watts  &  S.  18. 

*  Paul  V.  Squibb,  12  Pft.  St.  296;  Mitchnm  v.  Mitchum, 
3  Dana,  260. 

'  Alexau'^r  y.  Kennedy,  3  Grant's  Gas.  379;  Silverthom 
V.  McKinster,  12  Pa.  St.  67. 

•  Lyon  V.  Lyon,  8  Ired.  Eq.  201;  Harrington  v.  Brown, 
5  Pick.  510;  Bell  v.  Webb,  2  GiU,  164;  Moore  v.  HUton, 
12  Leigh,  2. 

T  Smith  V.  Drake,  23  N.  J.  Eq.  302;  Lazams  ▼.  Bry* 
son.  3  Binn.  59;  Patten  v.  Pearson,  60  Me.  220. 

^  Hudson  V.  Hudson,  5  Munf.  180;  Vanhom  y.  F<mdft> 
5  Johns,  (N.  Y.)Ch.  388. 

$  96.  ICarriagre . — If  one  about  to  marry,  dispose 
of  property  to  prevent  the  future  wife  or  husband 
from  receivinsf  the  legal  rights  resulting  from  mar- 
riage,  it  is  held  subject  to  the  claims  of  the  defrauded 
party,'  but  not  if  there  was  a  good  or  valuable  con- 
sideration.* If  the  other  party  knew  nothing 
ab6ut  the  property,  and  no  fraud  was  intended^ 
none  is  committed.' 

^  Logan  V.  Simmons,  3  Ired.  Eq.  487;  Manes  v.  Dnrant^ 
2  Rich.  Eq.  404;  46  Am.  Dec.  65;  Smith  v.  Smith,  H 
Halst.  Ch.  515;  Duncan's  App.  43  Pa.  St.  67. 

^  En^^land  v.  Downes,  2  Beav.  522;  Terry  v.  Hopkini^ 
iHitlEq.l. 

3  De  Manneville  v.  Crompton,  1  Ves.  k  B.  354;  Cheshine 
▼.  Payne,  16  Mon.  B.  618. 

$  97.  Other  relations.— A  dry  trustee  may  par- 
<dia^  the  trust  property.^     If  the  cestui  que  trusi  at- 
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tend  to  flDtiib  of  sals,  it  has  been  held  that  the  tnis- 
tee  may  purchase.'  A  mortgagee  may  purchase,  bat 
if  under  power  of  sale,  unless  specially  stated  in  the 
mortgage,  a  trust  arises.'  Neither  can  a  pledgee 
buy  at  the  sale.^  A  devisee  may  purchase  an  annu- 
ity.* A  cestui  que  trust  may  leave  property  by  will 
to  his  trustee,*  or  he  may  purchase  from  the  trus- 
tee.^ Anything  requiring  investment  or  dealing- 
with  trust  fund  may  be  set  asida^  So  in  all  cases, 
of  confidential  relations.'  • 

*  Pooley  V.  Quilter,  4  Drew.  189;  Parkes  v.  White,  11 
Vca.  226;  Sntton  v.  Jonea,  15  Ves.  587. 

'  Salmon  v.  Cntts,  4  De  Qez  k  S.  131;  Coles  v.  Treco^ 
tiuck,  9  Ves.  248. 

^  Khodea  v.  SaDderson,  36  Cal.  414;  Robinson  v.  Gal* 
Igm,  41  Ala.  693;  Fowle  v.  Merrill,  10  Allen,  350;  Dyer 
V.  ShurtlefiF,  1 J2  Mass.  165;  17  Am.  Rep.  77;  Thornton  v. 
Irwin,  43  Mo.  153;  Blockley  v.  Fowler,  21  Cal.  326;  Mur- 
t^j  V.  Vanderbilt,  39  Barb.  140;  Perry  on  Trusts,  p.  242. 

*  Maryland  Fire  Ins.  Co.  v.  Dalrymple,  25  Md.  242;  89- 
Am.  Dec.  779;  Bryson  v.  Rayner,  25  Md.  424. 

*  Powell  V.  Murray,  2  Edw.  Ch,  636. 

«  Stump  V.  Gaby,  2  De  Gez^  M.  &  G.  023.  See  Waters 
▼.  Thorn,  22  Beav.  647. 

'  Bink  V.  Macy,  4  Ind.  362;  Walker  v.  Bningard,  la 
Smedes  &  M.  723. 

»  Wade  V.  Harper,  3  Yerg.  383;  Chester  v.  Greer,  5 
Humph.  26;  Paine  v.  Irwin,  16  Hnn,  390. 

*  Falk  T.  Turner,  101  Mass.  494;  Swisshelm^s  App.  56 
Pa.  St.  475;  94  Am.  Deo.  107;  Doggetv.  Lane,  12  Mo. 
215. 

$  98.  Porohaae  from  trm:t9a— The  granterwith 
notice  takes  the  property  subject  to  the  trust,*  ev«i 
if  he  pays  a  valuaJ>le  consideration.'  Purchases 
fuom  trustee  without  valqable  conaideration  and  -vitl^ 
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iioti<»,  will  b3  sefc  aside; '  but  a  purchasei*,  for  val- 
uable considoration,  without  notice,  will  hold  the 
IHToperty  freed  from  the  trust/  One,  holding  the 
equitable  title  only,  cannot  prevail  against  the  owner 
of  the  legal  title.*  A  gooa  consideration  is  insuffi- 
cient,* or  a  valuable  one  if  grossly  inadequate.^ 

*  Wormley  v,  Wormley,  8  Wheat.  421;  Caldwell  v. 
Canington,  9  Peters,  86;  Smith  v.  Walser,  49  Mo.  230} 
James  v.  Cowing,  17  Hun,  258;  Wright  v.  Dame,  22  Pick. 
5$;  Reed  v.  Dickey,  2  Watts,  459;  Smith  v.  Dauel,  2  Mc- 
Cord's  Ch.  14  ;  16  Am.  Dec  641;  Carpenter  v.  McBride, 
3  Fla.  29J;  52  Am.  Dec.  379;  Talbot  v.  Bell,  5  Moa.  B.  320; 
43  Am.  Dec.  126;  Maples  v.  MedliA,  1  Marph.  219;  3  Am. 
Dec.  687;  Pritchard  v.  Brown,  4  N.  H.  397;  17  Am. 
Dec.  431. 

»  lb.;  Coble  v.  Nonemaker,  78  Pa.  St.  601. 

»  Smith  V.  Bowen,  35  N.  Y.  83;  Lyford  v.  Thurston,  1ft 
K.  H.  399;  Sadler's  App.  87  Pa.  St  154;  Lyons  v.  Boden- 
bamer,  7  Kan.  455. 

*  Dillaye  v.  Commercial  Bank,  61  N.  Y.  345;  Trull  v. 
Bigelow,  16  Mass.  406;  8  Am.  Dec.  144;  Alexander  v. 
Pendleton,  8  Cranch,  4(82;  Peebles  v.  Beading,  8  Senr. 
&R.  484. 

*  Flag«r  V.  Mann,  2  Sum.  486;  Vattier  v.  Hinde,  7  Peters, 
2S2;  Wa9es  y.  Cooper,  24  Miss.  208;  Boone  v.  Chiles,  10 
Peters,  177;  Brown  v.  Wood,  6  Rich.  Eq.  155. 

•Patten  V.  Moore,  32  N.  H.  382;  Averts  v.  Agnes,  4 

Wis.  343;  Frost  v.  Beekman,  1  Johns.  Ch.  288. 

^  Bullock  V.  Sadlier,  Amb.  764;  Wagstaff  v.  Read,  2 
Cb.  Cas.  156. 

i  99.  Secret  trusts.— Equity  will  compel  dis- 
covery, enforce  them  if  lawful,  declare  them  void  if 
unlawful.^  A  bill  of  sale,  privately  understood  to 
be  a  mortgage,  creates  a  secret  trust."  Boruz-Jide 
purchaser  without  notice,  of  corporation  stock, 
"will  be  protected  against  a  secret  trust  in  favor  of 
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a  third  person'  That  purchaser  had  knowledge  of 
a  secret  trust,  must  be  made  out  by  clear  proof  of 
actual  notice/  A  secret  trust,  inconsistent  with 
terms  of  sale,  though  evidence  of  fraud,  is  not  fraud 
per  ae}  One  holding  stock,  dealt  with  it  as  his^ 
own,  and  transferred  it :  whether  a  tmst,  quosre  ?  • 
A  secret  trust  is  constructive,  and  cannot  be  re- 
voked hj  the  trustee.* 

>  Brown  v.  Clegg,  6  Ired.  Eq.  90;  51  Am.  Dec.  413. 

•  Hodgkins  v.  Hook,  23  Cal.  684;  Chenery  v.  Palmer, 
6  Gal.  119;  65  Am.  Dec.  493. 

'  Crocker  v.  Crocker,  31  N.  Y.  507;  88  Am.  Dec.  291; 
Scott  y.  Gallagher,  14  Serg.  &  R.  333;  16  Am.  Dec.  508. 
Bat  see  Pell  v.  McElroy,  30  Cal.  268;  Knox  v.  Thompson, 
1  litt.  350;  13  Am.  Deo.  246. 

^WOson  y.  McCoUough,  23  Pa.  St.  440;  62  Am. 
Dec.  347. 

^  Oriental  Bank  v.  Haskins,  3  Met.  332;  37  Am.  Doc. 
140;  Harvey  v.  Vamey,  98  Mass.  120;  Lynde  v.  MetoaJf, 
13  Allen,  181. 

•  Borland  v.  Clark,  26  Kan.  349;  Gray  v.  Tnrley,  110 
Ind.  254;  Conover  v.  Beckett,  38  N.  J.  Eq.  384;  Wheat 
V.  Moss,  16  Ark.  243;  De  Arusmant  v.  De  Lagerty,  9 
Lea,  18& 

T  Tyler  v.  Tyler,  25  HI.  App.  333. 

$  100.  Executors  and  administrators  selling. 
They  may  sell  and  give  a  good  title,*  provided  they 
comply  with  the  law  in  so  doing.^  If  the  purchaser 
has  knowledge  of  any  f  raud,  he  cannot  maintain  his 
title,^  and  he  will  become  a  trustee.^  A  purchaser 
in  good  faith  will  be  protected,*  but  a  purchaser 
taking  collateral  for  a  private  debt  from  one  as 
trustee,  cannot  hold  it.*  But  mere  fiduciary  relation 
is  not  enough  to  put  one  on  his  guard.  ^  £xecutors 
and  administrators  hold  estate  funds  as  a  trust,  and 
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thej  moBt  aooount  for  them,  whether  used  properly 
or  not.* 

'  Yerger  v.  Jones,  16  How.  37;  Hunter  v.  Lawrence,  11 
Oratt.  117;  62  Am.  Dec.  640;  Field  v.  Schieffelin,  7  Johns. 
{N.  Y.)  Ch.  155;  11  Am.  Dec.  441;  HertcU  v.  Bogort,  9 
Paige,  67. 

3  Bond  Y.  Zeigbr,  1  Kelly  (Ga.),  324;  44  Am.  Dec.  655; 
Fambro  v.  Gantt,  12  Ala.  305;  Saxon  v.  Birksdale,  4  De- 
sans.  526. 

»  Par&er  v.  GQliam,  10  Yerg.  394;  Williamson  v.  Bink, 
7  Ala.  906;  42  Am.  Dec.  617;  Williamson  v.  Morton,  2  Md. 
Ch.  94;  Sacia  ▼.  Berthoad,  17  Barb.  15;  Colt  v.  Lasnier, 
9  Cowen,  320. 

«  McNeUlie  y.  Acton,  4  De  Gez,  M.  ft  G.  744. 

»  DiUaye  v.  Bank,  51  N.  Y.  345;  Ashton  v.  Atlantic 
Bonk,  3  Allen,  217;  Creighton  y.  Ringle,  3  S.  0.  77. 

•  Shaw  V.  Spencer,  100  Mass.  388;  97  Am.  Dec.  107; 
Jandon  v.  Bank,  8  Blatchf.  430;  Duncan  y.  Jandon,  14 
Wall,  1 15;  Connor  y .  Clark,  12  Cal.  168;  73  Am.  Dec.  529. 

7  Ashton  y.  Bank,  3  Allen,  217. 

*  Abbott  y.  Reeves,  49  Pa.  St.  484;  88  Am.  Dec.  510. 

5  101.  Notice. — If  the  purchaser  receive  notice 
before  the  conveyance  is  actually  made,  or  before 
the  purchase-price  is  paid  in  full,  he  has  sufficient 
knowledge  to  avoid  the  sale.'  But  a  purchaser  who 
makes  improvements  between  piurchase  and  avoid- 
ance will  be  entitled  to  compensation  for  them.' 
Notice  to  an  agent  is  notice  to  the  principal; '  but 
notice  to  husband  is  not  notice  to  wife.*  All  pur- 
chasers subsequent  to  the  one  for  valuable  consider- 
ation and  without  notice,  hold  freed  from  trust,*  but 
if  the  original  trustee  regain  possession,  the  trust  is 
at  once  re-established.*  Notice  may  be  cither 
actual '  or  constructive.* 
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1  Stone  V.  Welling,  14  Mich.  514;  Rhodes  v.  Green,  S6 
Ind.  10;  Harris  v.  Norton,  16Birb.  264;  High  v.  Batto,  10 
Yerg.  183;  McBee  v.  Loftis,  1  Strob.  Eq.  90;  Wood  v. 
Mana,  1  Sam.  506. 

«  Doswell  V.  Buchanan.  3  Leigh,  365;  23  Am.  Dec.  280; 
Bofl:s^  V.  Vamer,  6  W.Att8  &  S.  &9;  Farmer's  Lo.n  Co.  v. 
Maltby,  8  Paige,  361. 

'  Jackson  v.  Leek,  19  Wend.  .339;  Jackson  v.  Winslow, 
9  Co  wen,  13;  Bank  of  IT.  S.  v.  Davis,  2  Hill,  451;  Hovey 
V.  Blancbard,  13  N.  IL  145;  Abell  v.  Howe,  43  Vt.  403; 
Bank  v  Payne,  25  Conn.  445.  ^ 

*  Snyder  v.  Sponable,  1  HUl,  5ffT;  7  Hill,  427. 

*  Churchy.  Ruland,  64  Pa.  iSt  441;  Bovnton  r.  Rees, 
8  Pick.  329;  19  Am.  JDec.  326;  Parker  v.  Crittenden,  57 
Conn.  148;  Fletcher  v.  Peck,  6  Cranch,  87. 

*  La  wren  ;e  v.  Stratton,  6  Cash.  163;  Schuit  v.  Large^ 
6  Barb.  373. 

f  Mayor  v.  Williams,  6  Md.  235. 

«  Farns worth  v.  Child,  4  Mass.  637;  3  Am.  Dec  249? 
Rogers  v.  :rone3,  8  N.  H.  264;  Griffith  v.  Griffith,  1  Hoff. 
153;  Maul  v.  Eider,  59  Pa.  St  167;  Calhoun  v.  Burnett, 
40  Miss.  599;  Forbes  v.  Hall,  34  lU.  159;  85  Am.  Dec.  301; 
Faris  v.  Dunn,  7  Bush,  276;  Drew  v.  Norbury,  9  Ir,. 
Eq.  176. 

$  102.  Statute  of  frauds. — ^This  statute  does 
not  interfere  with  proof  of  f  aud,  such  as  would  give 
rise  to  a  constructive  trust/  and  where  a  fraud  ap- 
peal's clear,  parol  evidence  will  be  admitted  to  prove 
it,  even  to  the  extent  of  allowing  it  to  change  or 
vitiate  written  instruments;  ^  and  in  any  case  of 
trust  arising  from  the  acts  of  parties  and  not  from 
their  contracts,  the  stat ate  is  not  a  bar.®  A  writ- 
ten  instrument  can  be  shown  by  parol  to  be  difier'- 
ent  in  the  intention  of  the  parties  from  wh  it  it  ai[>- 
peai-s  on  its  face,*  and  equity  will  grant  relief;  **  the 
evidence  is  admitted  to  show  the  defects  or  irsegu- 
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lanties  in  the  proceedings,  and  not  to  change  the 
written  instnunent.'  But  where  an  instrument  is 
defective  through  carelessneas  only,  and  not  from 
fraud,  parol  to  rebut  a  denial  is  inadmissible/  Parol 
evidence  is  looked  on  with  suspicion,  and  will  not 
be  received  as  against  written  instruments  unless 
the  case  is  clear  and  strong.^  An  equitable  in- 
terest in  the  estate  remains  in  the  defrauded 
party.* 

^  Davies  ▼.  Oty,  35  Beav.  208;  Townshend  v.  Stang- 
Toom,  6  Ves.  333;  Ryan  v.  Dox,  34  N.  Y.  307;  93  Am. 
Dec.  696. 

'  Gonvemenr  v.  Elmendorf,  5  Johns.  (N.  Y.)  Ch.  79; 
Skrine  V.  Simmons,  11  Ga.  401;  01  Am.  Dec.  771;  Barrell 
T.  Hanrick,  42  ^la.  60;  Jadd  v.  MoMely,  30  Iowa, 
423;  Christ  v.  Diffenhach,  1  Serg.  ft  R.  464;  7  Am. 
Dec.  624. 

»  Fergnson  v.  Hass,  64  N.  C.  772;  Squires'  App.  70  Pa. 
St.  26$;  Campbell  v.  Dearborn,  109  Mass.  130;  12  Am. 
Rep.  671;  Kincell  v.  Feldman,  22  Iowa,  363. 

*  Campbell  v.  Dearborn,  103  Mass.  130;  12  Am.  Rep. 
671 ;  Peieidon  V.  Grover,  20  Me.  363;  Harrison  v.  Howard, 
1  Ired.  Eq.  407. 

*  Rnssell  v.  Sontlurd,  12  How.  139;  Wyman  v.  Bab- 
cock.  2  Curtis  C.  C.  386;  19  How.  289;  Sprigg  ▼.  Bank, 
14  Peters.  231;  Taylor  ▼.  Weld,  5  Mass.  109;  Eaton  v. 
Oreen,  22  Pick.  526;  Flaggy.  Mann,  14  Pick.  467;  Carey  v. 
Rawson,  8  Mass.  159. 

•Fletcher  v.  Willard,  14  Pick.  464;  Stackpole  v. 
Arnold.  11  Mass.  27;  6  Am.  Dec.  150;  Perry  on  Trusts,  ( 
226;  Phillips  v.  Phillips,  60  Mo.  603. 

^  D wight  v.  Pomeroy,  17  Mass.  303;  9  Am.  Dec.  148; 
Wheaton  v.  Wheaton,  9  Conn.  96;  Chamness  v.  Cra'ch- 
field.  2  Ired.  Eq.  148;  Mo^an  ▼.  Hayes,  1  Johns.  (N.  Y.) 
Ch.  339. 

*  Woolkm  ▼.'  Heam,  2  Lead.  Cas.  Eq.  (6th  «d.)  508; 
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Collier  v.  Collier,  30  Ind.  32;  Miller  v.  Cotten,  5  Ga.  346; 
Lingenelter  v.  Richings,  62  Pa.  St.  128.  In  Pennsylvania 
parol  is  received  with  great  freedom:  Oliver  v.  Oliver,  4 
Kawle,  141;  26  Am.  Dec.  123;  Chalfant  v.  Williams,  35 
Pa.  St.  212. 

*  Kane  v.  Herrington,  50  HI.  232;  Kent  ▼.   Mebaffey, 
10  Ohio  St.  204;  Cogswell  v.  Cogswell,  2  Edw.  Ch.  231. 
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CHAPTER  X, 

TRUSTS  FBOM   P0WSB8. 

^  108.  Powers  or  tmsts. 

$  104.  Implying fttmst from* power. 

$  105.  Powers  m  trusts. 

$  106.  Execution  of  powers. 

$  103.  Vowen  or  tnuita.~Sometimes  a  person 
baving  confidence  in,  and  relying  upon  the  wisdom 
of  another,  grants  to  him  merely  a  power  with 
-which  equity  will  not  interfere.*  Sometimes  there 
is  a  use  coupled  with  the  power,  and  equity  will 
rais3  a  trust,  and  if  this  was  clearly  the  settlor's 
intention,  the  trust  will  be  executed.'  A  mere 
power  is  to  be  exercised  by  the  person  holding  it  aft 
he  thinks  wise  and  proper,  it  being  discretionary 
with  him,  and  no  legal  or  equitable  judiciary  can 
control- him,'  but  at  most  can  help  reform  a  de- 
fective execution.*  A  trust  is  imperative,  and  so 
is  a  power  coupled  with  a  trust.  It  must  be  exe- 
cuted, and  neither  the  trust  nor  the  power  will  be 
allowed  to  fail  for  lack  of  execution,'  the  courts,  if 
necessary,  interfering  for  the  purpose  of  carrying 
them  out.*  But  there  may  be  cases  coming  between 
these  discretionary  and  imperative  powers,  where 
there  is  a  discretion  within  certain  expressed  lim- 
its.' The  intention  of  the  parties  is  an  important 
element,  and  if  it  can  be  determined,  will  settle  the 
FuHT  09  T&vsn—ifl 
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question  of  the  creation  of  a  trust  under  the  power.^ 
As  to  what  words  are  sufficiently  imperative  to 
create  a  trust,  no  inflexible  rule  can  be  stated;  the 
circumstances  of  each  case  will  make  a  material 
difference.® 

^  Champlin  v.  Champlin,  3  Edw.  Ch.  571;  Le^gett  v. 
Hunter,  19  N.  Y.  445;  Maaon  v.  Jones,  3  Edw.  Ch.  497. 

«Bull  V.  Bull,  8  Conn.  47;  20  Am.  Dec.  86:  Coiling 
V.  Carlisle,  7  Mon.  B.  14;  Withers  ▼.  Yeadon,  1  Bich. 
£q.  324. 

^  Eldredge  v.  Heard,  106  Mass.  582;  Greenough  v. 
Welles,  10  Cush.  576;  Hill  on  Trustees,  67. 

*  Arandell  v,  Philpot,  2  Vern.  69;  Sugd.  on  Powers, 
392;  Wilkinson  v.  Getty,  13  Iowa,  157;  81  Am.  Dec.  428. 

*  Brown  v.  Higgs,  8  Ves.  670;  Fenwick  v.  Greenwell, 

10  Beav.  412;  Reid  v.  Reid,  25  Beav.469;  Babbitt  v.  Bab- 
bitt,  26  N.  J.  Eq.  44;  Erickson  r.  Willard,  1  N.  H.  217; 
Harrison  v.  Harrison,  2  Gratt.  1;  44  Am.  Dec.  365. 

*  Hoey  r.  Kenney,  25  Barb.  396;  Brest  v.  Offley,  1  Ch. 
246;  White  v.  Wilson,  1  Drew.  298. 

^  Parsons  v.  Baker,  18  Ves.  476;  Dominick  v,  Sayer,  3 
Sand.  555;  Gibbsv.  Marsh,  2  Met.  243;  Miller  v.  Meetch, 
8  Barr.  417:  Guion  v.  Pickett,  42  Miss.  77;  Kerr  v.  Ver- 
ner,  66  Pa.  St.  326. 

^  Gilbert  v.  Chapin,  19  Conn.  351 ;  Robinson  v.  Allen, 

11  Gratt.  785;  Harper  v.  Phelps,  21  Conn.  257. 

$  104.  Implying  a  trust  from  a  power. — If  for 
any  reason  the  power  ciinnot  be  executed  as  such, 
a  trust  may  be  implied,  as  where  the  parties  to 
whom  the  power  is  given  die  before  executing  it/ 
or  refuse  to  execute  it,*  or  for  any  cause  do  not  ex- 
ercise the  powerf  and  the  courts  will  assist,  if  neo- 
essary,  in  compelling  their  execution.'*  Where  any 
discretion  given  does  not  extend  to  the  trust,  and 
the  declaration  is  sufficiently  definite^  theare  is  a 
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trust  whicli  the  coarts  will  enforce;^  but  the  inten- 
tions of  the  donor  must  not  be  defeated.'  Where 
the  words  creating  the  alleged  trust  are  not  suiH- 
ciently  clear,  aad  where  full  discretion  and  absolute 
control  are  given,  courts  will  not  interfere.^ 

^  Croft  y.  Adam,  12  Sim.  639;  Flanders  v.  Clark,  1 
Ves.  10;  Maberly  v.  Surton,  U  Ves.  499. 

'  Wain wright  V.  Waterman,  1  Ves.  Jr.  311;  Izod  v. 
Izod,  32  Beav.  242. 

'  Attorney-General  v.  .Stephens,  3  Mylne  ft  K.  347; 
Go<lolphin  v.  Godolphin,  1  Ves.  23. 

*  Faulkner  V.  Davis,  18  Gratt  651;  98  Am.  Dec.  698; 
Druid  Park  Heights  Co.  v.  Oettinger,  d3  Md.  63;  Pierson 
V.  Garnet,  2  Bro.  C.  (.'.  46;  Brown  v.  Higgs,  5  Ves.  605. 

*  Collins  V.  Carlisle,  7  Mon.  B.  14;  Withers  v.  Yeadon, 

I  Rich.  Eq.  324;  McNeiUedge  v.  Galbraith,  8  Serg.  k  R. 
43;  11  Am.  Dec.  572. 

*  Hunter  v.  Stembridge,  12  Ga.  192;  Steele  v.  Levisay, 

II  Gratt.  454;  Lucas  v.  Lockhart,  10  Smedes  ft  M.  466;  48 
Am.  Dec.  706. 

'  Mo?griclge  v.  Thackwell,  7  Ves.  82;  Hart  v.  White, 
26  Vt.  260;  Tallmage  v.  Sill,  21  Barb.  34;  Thompson  v. 
McKisick,  3  Humph.  631;  Hoey  v.  Keony,  25  Barb.  396; 
EUis  V.  Ellis,  15  AU.  296;  50  Am.  Dec.  132. 

i  105.  Powers  as  trusts. — If  there  is  given  a 
power  to  divide  property  equally  among  the  heirs, 
the  trust  for  the  executor  to  fulfill  becomes  merely 
a  gift;^  if  to  distribute  unequally,  and  it  is  not 
done,  the  courts  will  make  an  equal  distribution.' 
Property  given  "  upon  trust  to  dispose  of  among 
the  children  of  A."  gives  them  an  interest  through 
the  power  merely.'  There  may  be  a  power  or  dis- 
cretion in  one  to  control  a  gift  directly  made  to 
another;  and  the  former,  failing  the  latter  becomes 
absolute.^    Where  property  was  given  to  a  wife  to 
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divide  among  the  children,  they  took  not  as  h^irs, 
but  undor  the  will;'*  a  devise  to  a  son  in  trust  to  use 
the  inLom3  and  convey  fee  to  children,  is  a  trust 
coupled  with  a  power;'  a  devise  to  one  to  use  as  he 
sliould  deem  bast,  raises  a  trust  upon  his  death  be- 
fore execution  J  A  devise  to  brothers,  with  privi- 
lege of  disposing  of  residue  as  deemed  best,  is  a 
trust.'*  In  all  such  cases  there  is  a  trtst  for  distri- 
bution, and  if  the  power  is  not  exercised,  the  distri- 
bution will  b3  made  equally  among  the  heirs,  etc.' 
The  term  "  children  "  will  include  grandchildren.*® 
1  Rayner  v.  Mowbray,  3  Bro.  C.  C.  23i. 

•  Fiuch  V.  Hollings worth,  21  Beav.  112;  Hands  v. 
Hands,  I  Term  R.  437»  n.;  Dominick  v.  Savre,  3  Sand.  555; 
Brown  v.  Pocock,  6  Sim.  257;  Re  White's  Tms^  1 
Johns.  656, 

3  Word  v.  Morgan,  5  Cold.  407. 

*Fenwick  v.  Greenwell,  10  Beav.  4l2;  Rhett  v* 
Mason,  13  Gratt.  541;  Jones  v.  Torin,  6  Sim.  255;  Falk- 
ner  v.  Wynford,  9  Jur.  1006. 

^  Russell  v.  Kennedy,  3  Brewst.  338;  Collins  v.  Carlisle, 
7Moa.B.  14. 

•  Withers  v.  Yeadon,  1  Rich.  Eq.  324. 

^  Lonsjmore  v.  Broom,  7  Ves*  124;  Prevost  v.  Clark,  2 
Madd.  45S;Fordycev.Bridges,  2Phill.  497;  Griffiths  v. 
Evan,  5  Beav.  241;  Burrough  v.  PhUcoz,  5  Mylne  & 
C.  73. 

8  Gilbert  v.  Chapin,  19 Conn.  351;  Bull  v.  Bull,  8  Conn. 
47;  20  Am.  Dec.  86;  Harding  v.  Glyn,  1  Atk.  469. 

•  Davy  V.  Hooper,  2  Vern.(565;  Kemp  v.  Kemp,  5  Ves^ 
849;  Thompson  v.  Norris,  20  N.  J.  Eq.  489;  Harrison  v. 
Harrison,  2  Gratt.  1;  44  Am.  Dec.  365;  Jecko  v.  Taussig, 
45  Mo,  167;  Frazier  v.  Frazier,  2  Leigh,  642^. 

»»  Ingraham  v.  Meade,  3  Wall.  Jr.  32. 

5  106.  Execution  of  powers. — If  a  power  is 
uncertain  either  in  subject  or  object^  it  will  not  be 
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executed.  A  power  must  be  earefuUj  executed  in 
accordance  with  its  terms,'  and  if  it  is  not  so  exe- 
cuted, a  trust  will  be  raised.'  If  there  is  to  be  a 
division  among  a  class,  each  member  of  it  should 
receive  something.^  A  power  or  its  execution  can- 
not be  delegated.^  A  power  may  not  generally  be 
exercised  for  one's  self  or  friends.^  Courts  in  exe- 
cuting need  not  necessarily  make  an  equal  distribu- 
tion.' An  execution  of  a  power  may  allow  a  choice 
or  selection/  or  it  may  require  a  distribution  in 
accordance  with  the  statute.®  Courts  will  ordi- 
narily distribute  per  capita,*  Wbetl^er  the  distri- 
bution shall  be  among  those  living  at  the  time 
of  the  gift)  or  those  living  when  the  donee  dies, 
depends  upon  the  time  when  the  power  is  to  be 
executed.  *• 

1  Wheeler  v.  Smith,  9  How.  79;  Gihbs  v.  Marsh,  2  Met. 
243;  Bobinson  v.  Allen,  11  Gratt.  785;  Thompson  v.  Mo- 
Eissick,  3  Hnmph.  631;  Lines  v.  Darden,  5  FIel  51;  Hor. 
witz  V.  Noiris,  49  Pa.  St  219;  Hetzel  v.  Barber,  69  N .  Y.  1. 

«  Varrell  v.  Wendell,  20  N.  H.  431;  Christy  v.  Pulliam, 
17  m.  59;  Wickershsm  v.  Savage,  58  Pa.  St.  365;  Moore 
V.  Dimond,  5  K.  L  121;  lippincott  v.  Bidway,  3  Stockt. 
Ch.  626. 

'  Churchill  v.  Chnrchill,  Law  B  5  £q.  44;  Lippincott 
v.  Bidgway,  2  Stockt.  Ch.  164;  Portsmouth  v.  Shackford, 
46  N.  H.  423. 

*-  Holt  V.  Hogan,  5  Jones  Eq.  82;  Bostick  v.  Winton,  1 
Sneed,  524;  BoU  v.  Boll,  8  Conn.  47;  20  Am.  Dec.  86. 

«  Hashlen  v.  Kean,  Term  N.  C.  279;  7  Am.  Dec.  718; 
Webb  V.  Sadler,  Law  B  14  Eq.  533;  Singleton  v.  Scott. 
11  Iowa,  589. 

«  Withers  v.  Yeadon,  1  Bich.  Ch.  324. 

»  Cmwys  V.  Colman,  9  Ves.  324;  Haling  v.  Fenner,  0 
B.  L  410;  Ingraham  v.  Mead,  3  Wall.  Jr.  32. 
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*  Cowper  V.  Mantell,  22  Beav.  231;  Clapton  v.  Bulmer, 
10  Sim.  426;  Gough  v.  Butt,  16  Sim.  45. 

•  Withy  V.  Mangles,  4  Beav.  358;  Walter  v.  Maunde, 
19  Ves.  427. 

w  Winn  V.  Fenwick,  11  Beav.  438;  Cole  v.  Wade,  16  Ves. 
27;  Tiffin  v.  Longman,  15  Beav.  275. 
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CHAPTER  XL 

TBT78TS  BT  CONSTRUCTION.  OF  EQX7IT7* 

§  107.  ITnexeouted  sale  of  lands. 

§  108.  Grantee  as  trustee. 

§  109.  Consideration  for  the  pnrchaaeu 

§  110.  Statutes  of  fraud  and  limitatioiub 

§  111.  Waiver  of  lien. 

§  112.  Parties. 

§  113.  Constructive  trusta 

§  114  Constructive  trustees. 

§  115.  Trustees  ex  maiefich, 

$  107.    TTnexecuted  sale  of  lands.--- Where  a 

sale  has  been  agreed  upon,  equity,  regarding  that  as 
done  which  ought  to  be  done,  looks  upon  the  grantor 
as  a  tnistee  for  the  grantee.*  It  will  compel  the 
grantor  to  make  a  proper  conveyance  of  the  prop- 
erty upon  receipt  or  tender  of  the  purchase-money." 
If  the  purchase-money  has  been  paid,  the  grantor 
is  a  trustee  of  the  legal  title,'  or  to  the  extent 
that  payment  has  been  made,  if  not  in  full/  If  the 
grantor  dies  before  the  transaction  is  completed,  his 
heirs  or  representatives  will  be  called  upon  to  carry 
out  the  trust  to  which  the  estate  is  subject.^  If 
the  contract  of  sale  is  illegal,  or  the  grantee  seeks  to 
avoid  it,  no  trust  will  exist,  or  it  will  immediately 
terminate.*     The  same  will  be  true  though  the 
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grantor  does  not  hold  the  property,  if  he  afterwaxd 
becomes  the  owner  of  it.^ 

^  Potter  ▼.  Jacobs,  111  Mass.  32;  Dana  v.  Petersham, 
107  Mass.  598;  Adams  v.  Green,  34  Barb.  176;  Reed  v. 
Lukens,  44  Pa.  St.  200;  84  Am.  Dec.  425;  Wickman  v. 
Robinson,  14  Wis.  493;  80  Am.  Dec.  789;  Currie  v.  White, 
45  N.  Y.  822;  McKay  v.  Carrington,  1  McLean,  60; 
Conway  v.  Kinsworthy,  21  Ark.  9. 

'  Dexter  V.  Stewart,  7  Johns.  (N.  Y.)  Oh.  62;  PoUexfen 
V.  Moore,  3  Atk.  272. 

^  Brown  v.  East,  6  Mon.  425;  Neesom  v.  Clark  son,  4 
Hare,  97;  Fenno  v.  Sayre,  3  Ala.  458. 

*  Westmacott  v.  Robins,  4  De  Gex,  F.  &  J.  390; 
Wytbes  v.  Lee,  3  Drew.  396. 

*  Bowles  V.  Rogers,  6  Vea.  95,  n;  Newton  v.  Swazey,  8 
N.  H.  9;  Tieman  v.  Roland,  16  Pa.  St  429;  Glaze  v. 
Drayton,  1  Desaus.  109;  Jacobs  v.  Locke,  2  Ired.  £q.  286. 

«  Ewing  V.  Osbaldiston,  2  Mylne  &  0.  88;  Dinn  v. 
Grant,  5  De  Gex  &  S.  451;    Wythes  v.  Lee,  3  Drew.  396. 

^M'Call  V.  Coover,  4  Watts  &  S.  151;  Tyson  v. 
Passmore,  2  Pa.  St.  122;  44  Am.  Dec.  181. 

$  108.  Orantee  as  trustee.— The  grantee  he- 
comes  a  trustee  of  the  grantor  for  the  unpaid  pur- 
chase-money, and  all  parties  with  notice  will  take, 
if  at  all,  subject  to  the  lien  of  this  trust.  This  is 
the  English  rule,'  and  it  is  followed  in  very  many 
of  the  United  States,  including  Alabama,^  Arkan- 
sas,'* California,*  Florida,*  Georgia,*  Illinois,^  In- 
diana,® Iowa,®  Kentucky,^"  Maryland,**  Michigan,'' 
Minnesota,*^  Missouri,**  Mississippi,**  New  Jerse}*,** 
New  York,'^  Ohio,*®  Rhode  Island,*'  Tennessee,^* 
Texas,'*  Wisconsin,''  and  also  in  the  Federal 
Courts."  It  is  rejected  in  Virginia,'*  Vermont,** 
North  Carolina,'*  Massachusetts,'^  Maine,' ^  South 
Carolina,'*    Pennsylvania,^*    Kansas,**    and    Ke- 
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braska."  It  is  not  settled  in  Connecticut,**  Dela- 
ware, and  New  liampshire.*^  And  it  seems  plain 
that  pai-ties  with  notice  cannot  consider  it  any 
hardship  either  to  pay  or  relinquish  the  property.  ^^ 

^  Mnc^zreth  v.  Symmons,  1  Lead.  Cas.  Eq.  (Gth  ed  ) 
355;  LeiDon  v.  Whitely,  4  Rubs.  423;  Borgess  v.  Wheat, 
1  Eden,  211. 

'  Griffin  v.  Camack,  36  Ala.  605;  76  Am.  Dec.  344; 
Barns  v.  Taylor,  23  Ala.  255. 

3  Shall  V.  Biscoe,  18  Ark.  142;  Scott  v.  Orhison,  21 
Ark.  202. 

*  Burt  V.  Wilson,  28  Cal.  632;  Banm  v.  Grigsby,  21 
Cal.  17-2;  81  Am.  Dec.  153. 

*  Woods  V.  Bailey,  3  Fla.  41. 

*  Still  V.  Griflin,  27  Ga.  604;  Chance  v.  McWhorter, 
26  Ga.  315. 

T  Trustees  v.  Wright,  11  111.  603. 

«Cox  V.  Wood,  20  Ind.  64;  Merritt  v.  Wells,  18 
Ind.  171. 

*  Hays  V.  Horine,  12  Iowa,  61;  79  Am.  Dec.  618;  Tup- 
plo  V.  Viers,  14  Iowa,  516. 

'®  Kicbardson  v.  Baker,  6  Marsh.  J.  J.  323;  Muir  v. 
Cross,  ID  Mon.B.  277;  Cox  v.  Fenwick,  3  Bibh,  183. 

"  Bratt  V.  Bratt,  21  Md.  578;  Morton  v.  Harrison,  1 
Bland's  Ch.  491;  Repp  v.  Repp,  12  Gill  &  J.  341. 

»»  Sears  v.  Smith,  2  Mich.  243. 

"  Daughaday  v.  Payne,  6  Minn.  443. 

^*  Blf'dsoe  V.  Games,  30  Ma  448;  Delassns  v.  Poston,  19 
Mo.  425. 

^^  Servis  v.  Peatty,  32  Miss.  62;  Trotter  v.  Irwin,  27 
Miss.  772. 

^^  Brinkefhoff  v,  Vansciven,  3  Green  Ch.  251;  Herbert 
V.  Scofield,  1  Stockt,  Ch.  492. 

''  Dubois  V.  Hull,  43  Barb.  26;  Warner  v.  Van  Alstyne, 
3  Paige,  513;  Garson  v.  Green,  1  Johns.  (N.  Y.)  Ch.  308. 

^8  Neil  V.  Kinney,  11  Ohio  St  58;  May  am  v.  Coombs, 
14  Ohio,  428. 
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"  Kent  V.  Gerhard,  12  R.  L  92;  34  Am.  Rep.  612. 

^  Taylor  v.  Hunter,  5  Humph.  569;  Uzzell  v.  Mack,  4 
Humph.  319;  40  Am.  Dec.  648. 

**  McAlpine  v.  Burnett,  23  Texas,  649;  Wheeler  v.  Love, 
21  Texas,  5S3. 

^  Toby  V.  McAllister,  9  Wis.  463. 
"  Galloway  v.  Finley,  12  Peters,  264;  Bayley  v.  Green- 
leaf,  7  Wheat.  46;  Bush  v.  Marshall,  6  How.  284. 

«^  Yancey  v.  Mauck,  15  Gratt.  300;  Hempfield  R.  R, 
Co.  V.  Thomburg,  1  W.  Va.  261. 

**  Abolished  by  statute. 

'*  Henderson  v.  Burton,  3  Ired.  Eq.  259;  Cameron  v. 
Mason,  7  Ired.  Eq.  180. 

«7  Ahrend  v.  Odiorne,  118  Mass.  261. 

^  Philbrook  v.  Delano,  29  Me.  410. 

*•  Wragg  V.  Comptroller  General,  2  Desaus.  Eq.  609. 

^  Heist  V.  Baker,  49  Pa.  St.  9;  Stephens'  Appeal,  38 
Pa.  St.  9;  Cook  v.  Trimble,  9  Watts,  15. 

'^  Simpson  v.  Mundee,  3  Kan.  172. 

8«  Edminsterv.  Higgins,  6  Neb.  265. 

^  Chapman  v.  Beardsley,  31  Conn.  115;  Atwood  y. 
Vincent,  17  Conn.  575. 

8*  Arlin  v.  Brown,  44  N.  H.  102. 

^^  Chilton  V.  Braiden,  2  Black,  458;  Hughes  ▼.  Kearney, 
1  Schoales  &  L.  132. 

$  109.  Consideration  for  the  purchase:  —It  is 
immaterial  that  the  deed  acknowledges  payment,  or 
that  the  purchase-money  is  separately  re*ceipted  for; 
if  it  is  not  actually  paid,  the  lien  will  exist  ;^  or  if 
the  consideration  is  not  intended  to  be  paid  until 
the  happening  of  a  certain  event  or  contingency. 
Yet  if  the  consideration  is  not  to  be  money,  there 
may  be  no  lien  created; '  as,  if  it  be  the  payment  of 
grantor's  debts.'  Likewise,  if  the  amount  of  consid- 
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eration  is  undetermined,  or  if  it  consists  of  a  cer- 
tain covenant;'*  or  if  it  includes  more  than  the 
value  of  the  property  sold,  as  the  transfer  of  nego- 
tiable paper  of  greater  value.' 

'  Winter  v.  Anson,  3  Rnss.  488;  Tribble  v.  Oldham,  5 
Mar^h.  J.  J.  144;  Thornton  v.  Knox,  6  Mon.  B.  74;  Red- 
ford  V.  Gibflon,  12  Leigh,  344. 

»  Ariin  V.  Brown,  44  N.  H.  102;  McKillip  v.  McKiUip, 
8  Barb.  552;  McCandluh  v.  Keen,  ISGratt.  615. 

'  Chapman  v.  Beardley,  31  Conn.  115. 

*  Dixon  V.  Gay  fere,  17  Beav.  421;  Bncklaud  v.  Pock- 
nell,  13  Sim.  406;  BumB  v.  Taylor,  23  Ahk  255. 

^  James  v.  Bird,  8  Leigh,  510;  31  Am.  Deo.  668;  Mo- 
Candlish  v.  Keen,  13  Gratt.  615. 

$  110.    Statutes  of  firauds  and  limitations. — A 

grantor's  lien  does  not  interfere  with,  nor  is  it  af- 
fected by,  the  statute  of  frauds.'  Nor  does  it  mat- 
ter that  such  a  lien  cannot  or  does  not  appear  of 
record.'  The  lien  is  lost  if  a  right  of  action  is 
barred  by  the  statute  of  limitations.'  A  destni  qns 
trtutt  will  have  a  lien,  on  account  of  his  equitable 
estate,  similar  to  that  existing  as  to  the  legal  estate.  ** 

'  Manly  V.  Sla8on,2l  yt.271;  52  Am.  Deo.  60;  Mackreth 
V,  Symmons,  15  Ves.  329. 

2  lb. ;  Philbrook  v.  Delano,  29  Me.  410;  Willi-ms  v. 
Yoang,  17  CaL  403;  Brawley  y.  Catron,  8  Leigh,  527; 
Gilman  ▼.  Brown,  1  Mason,  191. 

'  Trotter  v.  Erwin,  27  Miss.  772;  Alexanler  v.  Mc- 
Murry,  8  Watts,  504;  Sheratz  v.  Nicodemua,  7  Yer^  9. 
Bnt  see  Relfe  v.  Relfe,  .34  Ala  500;  73  Am.  Dec.  467; 
Moreton  v.  Harrison,  1  Bland.  491. 

*  Ligon  V.  Alexander,  7  Marsh.  J.  J.  288;  Galloway 
y^  Hamilton.  1  Dana,  576.  But  see  Schnebly  v.  Ragan,  7 
Gill  &  J.  120;  28  Am.  Deo.  195;  Bayley  y.  Greenleaf,  7 
Wheat.  46. 
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$111.  "Waiver  of  lien.— -Wlien  the  grantor  hu3 
security  for  the  purchase  price,  the  intention  cf  the 
parties  largely  determines  whether  the  lien  has 
been  waived  or  not,  and  the  manner  cf  taking  and 
the  attendant  circumstances  will  help  to  indicate 
the  intention.'  In  England,  an  outside  mortga,i;'e 
does  not  necessarily  show  a  waiver,'  nor  does  the 
holding  secured  notes  or  bonds.'  If  the  security  ha 
nothing  to  do  with  the  subject-matter,  the  proba- 
bility of  a  waiver  of  the  lien  will  b3  greater,*  and 
if  they  are  inconsistent,  the  waiver  is  certain.*  The 
cases  depend  much  upon  the  peculiar  circumstances 
of  each.  In  the  United  States,  if  tlie  grantor  re- 
lies, or  appears  to  rely,  upon  any  security,  the  lien 
is  considered  waived,'  as  by  taking  a  mortgas^e  upon 
other  property,^  or  upon  the  same  proparty,^  or  by 
taking  bonds  or  negotiable  paper,''  or  pledges  of 
collateral. *°  Evidence  is  admissible  to  show  that 
no  waiver  was  intended,  whether  any  security  hag 
l>3en  taken"  or  not.^'  The  mere  taking  the  e 
diecurities  does  not  furnish  in  many  cases  satis^ 
factory  evidence  of  waiver.*'  If  the  securities  are 
valueless,  the  lien  will  certainly  remain.^*  But  if  it 
be  improper  or  unjust  that  the  grantor  should  have 
both,  the  lien  will  be  terminated.** 

*  Hughes  v.  Kearney,  1  Schoales  &  L.  136;  Nairn  v. 
Prowse,  6  Vea.  759;  Plowman  v.  Riddle,  14  Ala.  169;  4g 
Am  Dec.  92;  Garson  v.  Green,  1  Johns.  Ch.  308;  Brad- 
ford v.  Marvin,  2  Fla.  463. 

3  lb.;  Saunders  v.  Leslie,  2  BaU  &  B.  514. 

'  Buckland  v.  Pocknell,  13  Sim.  406;  Hewitt  v.  Looae- 
more,  9  Hare,  440;  Kyles  v.  Tait,  6  Gratt.  44. 

*  Good  v.  Pollard,  9  Price,  544;  Mackreth  v.  Symmons. 
15  Ves.  342;  Gilman  v.  Brown,  1  Mason,  191. 
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*  Hal!ock  V.  Smith,  3  Barb.  267;  Manly  v.  Slaaon,  21 
Vt.  271;  52  Am.  Dec.  60. 

•  Coit  V.  Fougera,  36  Barb.  195;  Parker  v.  Sewell,  24 
Tex.  238;  Phelos  v.  Conover.  23  I?l.  309;  Dibblee  v. 
Mitchell,  15  Ind.'  435;  77  Am,  Dec.  99;  Griffin  v.  Blanch- 
ar,  17  Cal.  70. 

T  Camden  v.  Vail,  23  Cal.  633;  Young  v.  Wood,  11 
Mon.  B.  123;  Hadley  v.  Pickett,  25  Ind.  460;  Shelby  v. 
Perrin,  18  Tex.  515. 

3  Baum  V.  Grigsby,  21  Cal.  172;  81  Am.  Dec.  153; 
Brown  v.  Gilraan,  4  Wheat.  291;  Little  v.  Browo,  2  Leigh, 
35';  Fish  v.  Howland,  1  Paige,  30.  But  see  Boos  v.  Ewing, 
17  Ohio.  500;  49  Am.  Dec.  478. 

»  Burger  v.  Potter,  32  111.  66;  Wilson  v.  Graham,  6 
Munf.  297;  Marshall  v.  Christmas.  3  Humph.  616;  39 
Am.  Dec.  199;  Porter  v.  Dubuque,  20  Iowa,  440. 

10  Lagow  V.  BadoUet,  I  B'ackf.  416;  12  Am.  Dec.  258. 

"  Tieman  v.  Thurman,  14  Mon.  B.  277;  Campbell  v. 
Baldwin,  2  Humr.h.  248;  Sears  v.  Smith,  2  Mich.  243; 
Kyh^s  V.  Tait,  6  Gratt.  48. 

"  Redford  v.  Gibson,  12  Leigh,  33*?;  Clark  v.  Hunt,  3 
Marsh.  J.  J.  553;  Scott  v.  Orbison,  21  Ark.  202. 

"  Walker  v.  Sedgwick,  8  Cal.  398;  Mims  v.  Lockett, 
23  Ga.  237;  68  Am.  Dec.  521;  Honoro  v.  Bakewell,  6  Mon. 
B.  07;  43  Am.  Dec.  147;  I  inchain  v.  Collard,  13  Tex.  333; 
Eoss  V.  Whltson,  6  Yerg.  50;  Aldridgo  v.  Dunn,  7Blackf. 
249;  41  Am.  Dec.  224. 

1*  Tob.»y  V.  McAllister,  9  Wis.  463;  Coit  v.  Fougera,  36 
Barb.  195. 

'*  Fowler  v.  Rust,  2  Marsh.  A.  K. 294;  McCown  v.  Jones, 
14TfX.  682;  Lynch  v.  Dearth,  2  Pen.&  W.  101;  Clamer  v. 
Bawlings,  9  Shaw  &  Macl.  1*22. 

i  112.  Parties. — Such  liens  are  not  estates  in 
land,  but  they  may  become  such.*  These  liens  run 
to  the  grantor,  his  heirs  or  representatives,  but 
they  are  not  assignable,'  except  in  a  few  of  the 
states.^  But  an  indorser  on  the  grantee's  note 
Flist  on  Trusts— 13 
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may  enforce  the  lien/  A  co-purchaser  gets  no 
more  than  his  own  share  of  the  lien,  whether  he 
pays  more  than  his  share  or  not;*  and  one  loaning 
money  to  the  grantee  does  not  get  any.*  A  lien  of 
the  gi-antor,  however,  may  sometimes  go  with  the 
note  when  it  is  negotiated.'  If  the  grantor  has 
been  obliged  to  pay  the  grantee's  note  on  account 
of  his  indorsement  of  it,  the  former's  lien  will  ap- 
pear. This  lien  exists  against  the  gi-anteo,  his 
heirs  or  representatives,  etc.,  with  notice.^  It  ho 3 
priority  over  donor,'  exists  against  a  purchasei '° 
with  notice,  or  a  donee"  without  notica.  It  will 
exist  against  the  price  in  the  grantee's  hands.'*  A 
hona-jide  purchaser  from  grantee  for  value  without 
notice  is  not  affected  by  the  trust,^'*  and  tliat,  too, 
whether  it  comes  through  purchasers  with  notice  or 
not. '  *  The  same  is  true  of  a  mortgagee. '  ^  Assiofnees 
in  insolvency,  succeeding  to  the  position  of  the 
debtor,  can  stand  no  better  than  he.'"  Notice  to  an 
agent  is  sufficient,  and  it  is  enough,  also,  if  inquiry 
should  have  been  made  and  was  not,"  as  in  the  case 
of  knowledge  that  money  was  not  all  paid  over.'' 
The  contents  of  instrument  of  conveyance  may 
convey  a  sufficient  warning.** 

I  Keith  v.  Homer,  32  lU.  524;  Young  v.  Williamfl,  17 
CaL  403. 

*  Baum  V.  Grigsby,   21  Cal.  172;  81  Am.  Dec.  153; 

•Richards  v.  Learning,  27  111.  431;  81  Am.  Dec.  239;  Green 

V.  Demoss,  10  flumDh.  371;  Webb  v.  Bobinson,   14  Ga» 

21C;  Walker  v.  Williams,  30  Miss.  165;  Clairbome  y. 

Crockett,  3  Yerg.  27. 

3  Griffin  v.  Gamack,  36  Ala.  695;  76  Am.  Dec.  344; 
Grigsby  V.  Hair,  25  Ala.  327;  Moore  v.  Raymond,  151fex. 
564;  Murray  v.  Able,  19  Tex.  213;  70  Am.  Dec.  330; 
Bakestraw  y.  Hamilton,  14  Iowa,  147;  Kemy.  Hazlet%g,- 
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11  Ind.  443;  71  Am.  Dec.  360;  Edwards  v.  Bohannon,  2 
Dana,  9a 

■•  Schermerhom  v.  Barhydt,  9  Pairre,  30;  Eddv  v.  Tra- 
ver,  C  Paige,  521;  31  Am.  Pec.  261;  Freeman  v.  Mobaue, 
2  Jonej  Eq.  44;  K.nney  v.  Harvey,  2  Leigh,  70. 

*  Glasscock  v.  Glasscock,  17  Tex.  43a 

'  Skaggs  V.  Nelsoa,  25  Miss.  88;  Stansell  v.  Roberts, 
13  Ohio,  148;  42  Am.  Dec.  193;  Crane  v.  Caldwell,  14 
111.  408. 

^  Colc«^rd  V.  Seamonds,  6  Mon.  R  233;  Dryden  v. 
Fios^,  3  Mylne  &  C.  670. 

**  Walker  v.  Preswick,  2  Ves.  6'*2;  Wade  v.  fJroen- 
wood,  2  Rob.  475;  40  Am.  Dec  759;  Warner  v.  Van  Al- 
styne,  3  Paige,  513. 

»  Crane  v.  Palmer,  8  Blackf.  120;  ElUcott  v.  Welch,  2 
Llrind,  243;  Fisher  v.  Johnson,  5  Ind.  402. 

^*  Tieroan  v.  Thurman.  14  Mon.  R  279;  MrAlpin  v. 
Burnett,  19  Tex.  497;  Merritt  ▼.  WeUs,  18  Ind.  171; 
^heratz  v  Nicodemus,  7  Yerg.  9. 

"  Burlinflrame  v.  Robbin8,  21  Barb.  327;  High  v.  Batte, 
10  Yerg.  186;  Mounce  v.  Byars,  16  Ga.  469. 

'^  Ripperdon  v.  Cozine,  8  Mon.  B.  465. 

''  Bradford  v.  Harper,  25  Ala.  337;  Dunlap  v.  Burnett, 

5  Smedes  &  M.  702;  45  Am.  Dec.  209;  Champion  v. 
Brown,  6  Johns.  Ch.  402;  10  Am.  Dec.  343;  Taylor  v. 
Hunter,  5  Humph.  569;  Collier  v.  Harkness,  26  Ga.  362; 
71  Am.  Dec.  216. 

^*  Boon  V.  Barnes,  23  Miss.  136. 

**  Growning  v.  Behn,  10  Mon.  B.  383;  Gann  v.  Chester, 

6  Yerg.  205;  Mitford  v.  Mitford,  9  Ves.  100;  Rinor^rold  v. 
Bryan,  3  Md.  Ch.  488;  Johnson  v.  Cawthom,  1  Dev.  &  B. 
Eq.  32;  27  Am.  Dec.  250. 

"  Thomas  v.  Kennedy,  24  Iowa,  397;  95  Am.  Dec.  740; 
Ba"lev  V.  Greenleaf,  7  Wheat.  54;  Jewaon  v.  Moulson,  2 
Atk.  417;  Rodgers  v.  Bonner,  45  N.  Y.  379. 

"  Hamilton  v.  Fowlkes,  16  Ark  340;  Frail  v.  Ellis,  17 
Eng.  L.  &  Eq.  457;  Hopkins  v.  Garrard,  7  Mon.  R  312. 

»8  Manly  V.  Shison,  21  Vt.  271;  62  Am.  Dec  60. 
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"  McAlpiDe  V.  Burnett.  23  Tex.  649;  Kilpatrick  v.  KU- 
patrick,  23  Miss.  124;  55  Am.  Dec,  79;  Woodward  v. 
Woodward,  7  Mon.  B.  116. 

$  113.  Constructive  trusts. — Anyone  capable 
of  being  a  trustee  may  becx)me  one  by  force  of  cir- 
cumstances or  by  construction,  as  in  case  of  in- 
capacity/ death,'  or  refusal  to  act,"  of  one  origi- 
nally named  as  trustee;  also,  where  no  trustee  is 
named,*  or  where  a  vacancy  occurs  from  any  cause.* 
Such  constructive  trustee  must  perform  the  duties 
of  the  office  as  if  he  were  the  regular  appointee.* 
Heirs  of  a  testator  frequently  become  trustees  in 
this  way.^  If  there  has  been  an  illegal  conveyance, 
a  trust  arises,  and  the  party  making  the  convey- 
ance ordinarily  becomes  the  trustee,®  and  in  any 
such  case  equity  will,  if  necessary,  see  to  the  ap- 
pointment of  new  trustees,'  as  it  will  never  allow 
a  trust  to  fa,il  for  want  of  a  trustee.  *°  If  one  comes 
into  possession  of  property  in  a  manner  hostile  to 
the  tmst,  ho  will  hold  subject  to  it,  even  though  he 
had  no  notice  of  it.'^  Registry  of  a  deed  is  not 
construotive  notice  to  the  true  owner,  though  it 
mirjlit  bo  to  subsequent  purchasers  through  him.'^ 
Parties  coming  into  possession  of  property  of  an 
insolvent  corporation,  by  dissolution  and  division  cf 
assets,  hold  as  trustees  for  its  creditors."  This 
rule  of  constructive  trusts  does  not  apply  to  the 
Bank  of  En-^land,'*  but  in  America  a  corporation 
allowing,  when  it  is  cognizant  of  the  fact,  one 
holding  a  fiduciary  position  to  transfer  stock  wrong- 
fully, becomes  liable  to  the  cestui  que  trast}^  A 
corporation  is  sufficiently  notified  by  a  transfer 
made  as  trustee,^*  but  it  is  not  liable  in  case  of  a 
transfer  by  a  guardian.  ^^ 
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>  Ex  parte  Tunno,  1  Bail.  Eq.  395.' 

'  Danscomb  y.  Donscomb,  2  Hen.  &  M.  11. 

'De  Peyster  v.  Clendining,  8  Paige,  295;  Field  v. 
Arrowsmirh,  3  Humph.  442;  39  Am.  Dec.  185;  Hawley  v. 
James,  5  Paige,  318;  32  Am.  Dec.  623. 

^  Doflkin  V.  Brunt,  LawR.  6Eq.  580;  White  v.  White, 
1  Bro.  C.  C.  12. 

^  Gibson's  Case,  1  Bland.  138;  17  Am.  Dec.  257. 

•  Wilson  V.  Towle,  36  N.  H.  129;  Cushney  v.  Henry,  4 
Pais^e,  345;  Pool  v.  Cummings,  20  Ala.  563;  McKennan  v. 
Phill  ps,  C  Whart.  571;  37  Am.  Dec.  438;  Griffith  v.  Grif- 
fifeh,  5  Mon.  B.  113. 

T  Stone  V.  Griffin,  3  Vt.  400. 

»  Huntly  V.  Huntly,  8  Ired.  Eq.  250. 

»  Hughes  V.  Wells,  9  Hare,  749. 

*»  Vidal  V.  Girard,  2  How.  128;  McCartney  v.  Bost- 
wick,  ,32  N.  Y.  53. 

^^  Sugd.  Gilb.  Uses,  429;  Beynolds  v.  Jones,  2  Sim.  & 
St  206. 

1-2  Bates  V.  Norcross,  14  Pick.  224;  26  Am.  Dec.  271; 
Crockett  v.  McGuire,  10  Mo.  34;  Stuyvesant  v.  Hall,  2 
Barb.Ch.  151. 

"  Vose  V.  Grant,  15  Mass.  515;  Spear  v.  Grant,  16  Mass. 
9;  Hastings  v.  Drew,  76  N.  Y.  9;  Mumma  v.  Potomac  Co. 
«  Peters,  281;  Hil'  v,  Fogg,  41  Mo.  562. 

**  Bank  of  England  v.  Lunn,  15  Ves.  583;  Austin  v. 
Bank  of  England,  8  Ves.  522;  Bank  of  England  v.  Par- 
sons, 5  Ves.  668. 

*'  Loring  v.  Salisbury  Mills,  126  Mass.  138;  Porter  v. 
Rutland  Bank,  19  Vt.  410;  Holden  v.  Bank,  72  N.  Y. 
2S6;  Atkinson  v.  Atkinson,  8  Allen,  15;  Farmers'  Bank 
V.  Wayman,  6  Gill,  336. 

*«  Albert  V.  Savings  Bank,  1  Md.  Ch.  Dec.  407.  But 
Bee  Walsh  v.  Stille,  2  Pars.  Eq.  17. 

^^  Bank  of  Virginia  v.  Craig,  6  Leigh,  399.  But  see  At* 
kinson  v.  Atkinson,  8  Allen,  15. 

J  114.  Constructive  tnurtees. — If  one  receives 
real  estate  as  collateral  security,  even  though  the 
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transfer  is  'fey  an  absolute  deed,  he  holds  in  trust 
subject  to  reconveyance  to  the  original  holder  when 
the  need  of  security  ceases.^  And  similar  principles 
apply  in  the  case  of  personal  property."  If  a  con- 
veyance is  fraudulent,  the  holder  cannot  enforce  the 
trust.'*  Equity  will  regard  a  debtor,  although  he  is 
executor  of  the  creditor,  as  a  trustee,  and  compel 
him  to  account  and  pay,  just  as  he  could  compel 
any  other  debtor  of  the  estate  to  pay  a  debt.* 
Tills,  however,  is  largely  controlled  by  statute,'^ 
though  in  equity  creditors  can  follow  fund-*  cf  an 
estate  into  other  hands,  where  it  will  be  held  by 
those  in  possession  as  constructive  trustees  for  the 
creditors/ 

^  Society  V.  Lovejoy,  6  Allen,  183;  Smyth  v.  Carlisle, 
16  N.  H.  464;  Wilkinson  v.  Stewart,  30  111.  4a 

«  DeWolf  V.  Gardner,  12  Cush.  19;  59  Am.  Dec.  165; 
Michigan  Bank  v.  Gardner,  15  Gray,  3i32;  Kinder  v.  Shaw, 
2  Mass.  398;  Ellis  v.  Lamme,  42  Mo.  153;  Warner  v.  Mar- 
tin, 11  How.  224. 

»  Potter  V.  McDowell,  43  Mo.  93. 

*  >^immons  v.  Gutteridge,  13  Ves.  264;  Phillips  v. 
Phillips,  Freem.  Ch.  11;  Errington  v.  Evans,  2  Dick.  456. 

^  Hill  on  Trustees,  172,  and  notes. 

«  Buck  V.  Swazey,  35  Me.  52;  66  Am.  Dec.  681 ;  Rnssell 
V,  Clark,  7  Crancli,  69;  School  House  v.  Post,  31  Conn. 
240;  Newman  v.  Barton,  2  Vern.  205. 

$  115.  Trustees  ex  maleficio.— Those  who  have 
or  assume  the  management  of  property  without  au- 
thority may  generally  be  placed  under  this  head. 
If  one  makes  a  sale  which  is  inviilid,  the  vendor 
becomes  a  trustee  for  the  one  who  should  hold  the 
property  *  Or,  if  a  defective  title  to  land  is  given, 
the  grantor  becomes  a  trustee  of  any  after-acquired 
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rights  for  the  benefit  of  the  grantee,'  though  this 
result  may  not  arise  where  the  guarantee  of  the 
title  immediately  vests  such  after-acquired  interest 
in  the  grantee.'  The  grantor,  conveying  a  title 
incumbered  by  a  mort3age,  may  become  a  trustee 
for  the  mortgagee;  *  likewise  is  one  e^  trustee  if  he 
gives  or  receives  a  deed  in  fiTiud  of  a  previous  con- 
veyance.* An  agant,  thouj^h  generally  answerable 
only  to  his  principal,  may  through  his  own  fraud 
become  a  trustee  for  the  injured  party.'  An  ad- 
ministrator attempting  to  manage  the  real  estate, 
other  than  to  sell  it  for  the  payment  of  debts,  has 
done  what  he  has  no  power  to  do,  and  is  a  trustee 
ex  malpfi^io,'^  £o  is  any  one  taking  personal  prop- 
erty under  analogous  circumstances;^  as,  if  one 
should  come  into  possession  of  property  as  adminis- 
trator of  a  deceased  trustee,*  he  becomes  a  trustee 
with  the  same  duties  and  liabilities  as  any  other. ^'^ 
Any  one  wrongfully  with  an  estate  becomes  a  trustee 
ex  mal'ficio,  answerable  to  the  party  interested  as 
cestui  que  trust,^^ 

*  Brown  v.  P>lack,  LawB.  15  Eq.  367;  Morris  v.  Joseph, 
1  W.  Va.  256;  91  Am.  Dec.  366. 

*  Waslev  V.  Foreman,  38  Cal.  90;  Dalhegny  v.  Tabor, 
22  Cal.  279;  Doyle  v.  Peerless,  44  Barb.  239;  Clark  v. 
Martin,  49  Pa.  St  299;  Kelley  v.  Jenness,  50  Me.  455; 
79  Am.  Dec.  623. 

»  White  V.  Patten,  24  Pick.  324;  Nash  v.  Spofford,  10 
Met.  192;  43  Am.  Dec.  425. 

<  Moshier  v.  Knox  CoUege,  32  111.  155. 

'^  Troy  City  Bank  v.  Wilcox,  24  Wis.  671;  Wolford  v. 
Herfington,  74  Pa.  St.  311;  15  Am.  Rep.  548;  Boyuton 
v.  Housler,  23  Sm.  P.  F.  453;  Overton  v.  Tracey,  14 
Serg,  h,  R.  326;  Thomson  v.  White,  1  Dall.  477. 

*  Hardy  ▼.  Caley,  33  Beav.  365;  Bridgman  v.  Gill,  24 
Beav.  302;  Alleyne  v.  Darcy,  4  Ir.  Ch..l99. 
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^  People  V.  Houghtaling,  7  Cal.  348;  McCoy  v.  Scott,  2 
Rawle,  222;  19  Am.  Dec.  640;  Le  l^rt  v.  Delatleld,  3 
Edw.  31. 

®  Bennett  v.  Austin,  81  N.  Y.  308;  Goodhue  v.  Barn- 
well^ Kice  Eq.  198;  Blomfield  v.  Eyre,  8  Beav.  250. 

*  School  House  v.  Post,  31  Conn.  248. 

^°  Hope  V.  Liddell,  21  Beav.  183;  Goodhue  v.  Barnwell, 
Bice  Eq.  198;  Wilson  v.  Moore,  1  Mylne  &  K.  127. 

^  Backham  v.  SiddaU,  16  Sim.  297;  Hennessey  v.  Bray, 
33  Beav.  96. 
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§  117.  Trasts  in  per<^onal  property. 

§  118.  What  tnistees  take  by  inheritance. 

§  119.  Deeds  and  wills. 

i  120.  Statute  of  uses. 

$  121.  Where  and  to  what  extent  applicable 

$  122.  Construction  of  the  statute. 

$  123.  Statute  does  not  execute  the  trust. 

i  124.  Trusts  for  married  women. 

$  116.  Extent  of  trust  estate.— Trustees  take 
an  estate  commensurate  with  the  charges  or  duties 
imposed  upon  them,*  and  they  should  not  take  a 
larger  estate  than  the  nature  of  the  trust  demands.' 
If  the  instrument  declaring  the  trust  gives  a  title 
in  fee  to  the  trustee,  though  it  is  not  necessary, 
yet  he  v  ill  hold  it.'  A  trust  estate  may  be  re- 
stricted or  enlarged  as  the  exigencies  of  the  trust 
require.*  If  the  statute  of  uses  executes  the  trust, 
the  cestui  que  trust  takes  just  the  estate  the 
trustee  would  have  had  if  the  legal  title  had  re- 
mained in  him.*  If  there  is  a  conveyance  to 
trustees  without  words  of  inheritance,  and  the  ob- 
jects of  the  trust  require  it,  a  fee  will  be  implied;' 
likewise  if  there  are  no  words  of  limitation.^ 
Wiiere  the  charge  is  on  the  person  of  the  devisee 
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he  takes  a  fee,*  but  if  the  charge  is  on  the  estate 
only  a  life  interest  goes  to  the  devisee;  •  likewise 
where  the  charge  is  contingent;  *"  and  where  only  a 
life  estate  is  intended,  it  cannot  be  enlarged  by  im- 
pli  nation  to  a  fee."  The  intention  of  the  testator 
controls,  no  technical  words  being  necessary  to 
pass  a  fee.^*  The  devise  "of  all  one's  right"  passes 
a  fee; ''  likewise  the  word  **  estate; "  **  so  where  the 
duties  of  a  trustee  require  a  fee  in  him,^*  or  where 
there  is  a  charge  upon  the  devisee  relating  to  tbe 
trust  estate.*'  If  a  life  estate  is  sufficient,  no 
more  will  be  received,  unless  it  be  expressly  stated 
otherwise.*^  An  estate  sufficient  for  the  purposes 
of  the  trust  shall  be  created,  if  possible,  whatever 
the  limitations  in  the  declaration;*®  yet  it  shall  not 
be  carried  further  than  the  full  execution  of  the 
trust  requires.** 

*  Gibson  v.  Montfort,  1  Ves.  Sr.  485;  Trent  v.  Hanning, 
7  East,  97;  Ellis  v.  Fisher,  3Sneed,  231;  65  Am  Dec.  62. 

^  Steams  v.  Palmer,  10  Met.  35;  King  v.  Parker,  9 
Cash.  71;  Gk)uld  v.  Lamb,  11  Met.  84;  45  Am.  Dec.  187; 
Deeringv.  Adams,  37  Me.  265;  Comby  v.  McMichael,  19 
Ala.  751;  Webster  v.  Cooper,  14  How.  499;  Upham  v. 
Varney,  15  N.  H^  462;  Gill  v.  Logan,  11  Mon.  R  233; 
Chamberlain  v.  ThompEon,  10  Conn.  244;  26  Am.  Dec.  390. 

^  Watson  v.  Pearson,  2  Exch.  593;  Bagshaw  v.  Spen* 
cer,  1  Ves.  Sr.  142. 

*  Robinson  v.  Grey,  9  East.  1 ;  Stanley  v.  Stanley,  16 
Ves.  491;  Ware  v.  Richardson,  3  Md.  505;  56  Am.  Dec. 
762;  Chamberlain  v.  Thompson,  10  Conn.  244;  26  Am. 
Dec.  3C6;  Jackson  v.  Robins,  16  Johns.  537. 

s  Baptist  Soc.  V.  Hazen,  100  Mass.  322;  Newhall  v. 
Wheeler,  7  Mass.  189;  Henderson  v.  Hanter,  59  Pa.  St. 
335;  Nelson  v.  Davis,  35  Ind.  474. 

*  Welch  v.  Allen,  21  Wend.  147;  Fisher  v.  Fields,  10 
Johns.  505;  Hill  on  Trustees,  251;  North  v.  Philbrook,  34 
Me.  537. 
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^  Neilson  V.  Lagow,  12  How.  110;  Cleveland  v.  Ilallett, 
6  Cush.  40G. 

°  Fox  V.  Phelps,  20  Wend.  437;  Jackson  v.  Martin,  18 
Johns.  31;  Damond  v.  Stringham.  26  Barb.  104;  Mc- 
Laghlan  ▼.  McLaghlan,  9  Paige,  534. 

®  Burlincrnme  v.  Belding,  21  Wend.  463;  Jarkson  v. 
Bnll,  10  Johns.  148;  6  Am.  Dec.  321 ;  Mesick  ▼.  New,  3 
Seld.  163. 

*®  Harvey  v.  Olmsted,  1  Comst.  483;  Jackson  v.  Har- 
ris, 8  Johns.  14!. 

"  Jackpon  v.  Bobins,  16  Johns.  537;  Tanner  ▼.  Living- 
ston, 12  Wend.  83. 

*'  Mclean  V  McDonald,  2  Barb.  534;  Jackson  v.  Hon- 
sel.  17  Johns.  281;  Fox  v.  Phelps,  17  Wend.  39a 

"  Newkirk  v.  Newkirk.  2  Caines  (N.  Y.)  345. 

**  Jackson  v.  Belancy,  13  Johns.  637;  7  Am.  Dec.  403; 
Jacks  n  v.  Merrill,  6  Johns.  185;  5  Am.  Dec.  213. 

"  Doe  V.  Howland,  8  Cowen,  277;  Fox  v.  Phelps,  20 
Wet^d.  437. 

'•Snraker  v.  Van  A?styne,  18  Wend.  200;  Jackson  ▼. 
Bnr,  10  Johns.  14S;  6  Am.  Dec.  321. 

'^  Jackson  v.  Embler,  14  Johns.  198;  Ferris  v.  ^mith,  17 
Johns.  221. 

"  Cleveland  v.  Hallett,  6  Cnsh.  407;  Neilson  v.  Lagow, 
12  How.  98;  Deerirg  v.  Adams,  37  Me.  265;  Baptist  Soc 
V  Hail.  8  R.  I.  240;  Gill  v.  Logan,  11  Mon.  B.  233;  Nel- 
M>n  V.  Davis,  35  Ind.  474;  Sears  v.  Bnssell,  8  Gray,  86; 
Powell  V.  Glen,  21  Ala.  468. 

"  McElroy  v.  McElroy,  113  Ma«s.  509;  McBride  ▼. 
Smyth.  54  Pa.  St.  245;  Greenwood  v.  Coleman.  34  Ala. 
150;  Norton  v.  Norton,  2  Sand,  206;  Slevin  v  Brown,  32 
Mo.  176;  Williman  v.  Holmes,  4  Rich.  Eq.  475. 

$  117.  Trusts  in  personal  property  are  not 
affected  by  the  statute.'  When  the  property  Ib 
delivered,  the  trust  is  executed,'  and  at  an  end,' 
but  it  continues  in  existence  until  then.*     Th9 
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delivery,  however,  must  be  to  one  competent  to  re- 
ceive and  hold  it.* 

*  Schley  v.  Lyon,  6  Ga.  530;  Harley  v.  Platts,  6  Rich. 
315;  S  evin  v.  Brown,  32  Mo.  176. 

*  Bringhurst  v.  Cuthbert,  6  Binn.  398. 

3  Dodson  v.  Ball,  60  Pa.  St.  492;  100  Am.  Dec.  686; 
Delbert's  Apn.  No.  1,  83  Pa.  St.  462;  Pdfe  v.  Gever,  69 
Pa.  St.  395;  98  Am.  Dec.  351;  Schaffer  v.  Lavretta,  57 
Ala.  14. 

*  Jorr  v.  Hodges,  1  Spear  Eq.  593. 

^  Harley  v.  Platts,  6  Bich.  315.  But  see  Lawrie  v. 
Bankes,  4  Kay  &  J.  142. 

$  118.  What  trustees  take  by  inheritance. — 
Sometimes  a  trust  is  implied  from  the  will,  a 
trustee  being  required  for  that  which  would  neces- 
sitate the  existence  of  a  trust  estate,  although  none 
is  mentioned,*  as  a  power  to  repair,  lease,  or  rent,* 
and  of  course  an  estate  would  be  increased  for 
like  reasons.'  The  word  "  heirs  "  is  not  necessary 
for  a  trust  estate  in  fee,  if  the  nature  of  the  trust 
is  such  as  to  require  a  fee;**  as,  if  the  trustee  is  pven 
power  to  sell,*  or  mortgao^e,  or  lease,  or  distribute.' 
Even  if  the  trust  itself  does  not  require  a  title  in 
fee,  there  may  be  a  power  connected  with  it  which 
does,  and  the  result  would  be  the  same.^  As  the 
intention  will  determine  the  size  of  the  estate 
taken  by  the  trustee,®  the  estate  may  be  cut  down 
to  the  limit  within  which  the  trustee  can  perform 
the  duties  required  of  him,"  even  to  the  extent  of 
giving  a  chattel  interest  only  in  real  estate.^®  To 
sell  land  requires  a  fee,  but  a  chattel  interest  is 
sufficient  for  the  collection  of  rents.  * '  Personal  prop- 
erty is  taken  absolutely,  and  can  be  disposed  of  by 
the  trustee.*' 
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« 

^  Doe  ▼.  Woodhonse,  4  Tenn.  R.  89;  Feedey's  App.  60 
Pa.  St.  349;  Bash  v.  Alien,  6  Mod.  63. 

>  Ejllam  ▼.  Allen,  62  Barb.  605. 

^  Gates  V.  Cooke,  3  Burr.  1684;  Jenkins  ▼.  Jenkins, 
Willes,  656. 

*  Webster  v.  Cooper,  14  How.  499;  Ellis  v.  Fisher,  3 
Sneed,  231 ;  65  Am.  Dec.  62;  Hawkins  v.  Chapman,  38 
Md.  94;  Deering  v.  Adams,  37  Me.  265;  Eackham  v.  Sld- 
dall,  1  Macn.  ft  G.  607. 

*  Chamberlain  v.  Thompson,  10  Conn.  244;  26  Am.  Dec. 
390;  Spess^rd  v.  Rohrer,  9  GilJ,  262;  Warier  v.  Hutchin- 
son, 6  Moore  C.  P.  143;  Kirkland  v.  Cox,  94  111.  402;  Brew- 
ster V.  Striker,  2  Comst.  19. 

*  Creaton  v.  Creaton,  3  Smale  &  G.  386;  Cadogan  v. 
Ewart,  7  Ad.  &  E.  636;  Collier  v.  Walters,  Law  R.  17 
Eq.  266. 

T  Poad  V.  Watson,  37  Eng.  L.  &  Eq.  1 12;  Haddelsev  v. 
Adams,  22  Beav.  266;  Burleigh  ▼.  Clough,  52  N.  H.  267; 
13  Am.  Rep.  23. 

B  Curtis  v.  Price,  12  Ves.  89;  Hawkins  v.  Lnscombe,  2 
Swans.  375. 

*  Beaumont  v.  Salisbnnr,  19  Beav.  198;  Boteler  ▼.  AU- 
ingtoD,  1  Bro.  C.  C.  72;  Webster  v.  Cooper,  14  How.  499; 
Pearce  v.  Savage,  46  Me.  90. 

*•  Stanley  V.  Stanley,  16  Ves.  491;  Tucker  v.  Johnson, 
16  Sim.  341;  Noble  v.  Andrews,  37  Conn.  346. 

"  White  V.  Simpson,  5  East,  162;  Wykham  v.  Wyk- 
bam,  18  Ves.  416;  Woodgate  v.  Fleet,  44  N.  Y.  21;  Payne 
V.  Sale,  2  Dev.  k  B.  Eq.  455. 

*'  Foster  v.  Coe,  4  Lans.  53;  Nicoll  v.  Walworth,  4 
Denio,  385;  Comby  v.  McMichael,  19  Ala.  751. 

$  119.  Beedfl  and  wills. — The  exact  language  of 
the  trust  must  be  much  more  strictly  followed  if 
contained  in  a  deed,  than  if  it  is  created  by  will, 
where  quite  a  latitude  for  variation  is  allowed.^ 
This  distinction,  of  English  origin,  is  not  kept  up 
Fun  OH  Tbubtb— 14 
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to  any  extent  in  America,  and  the  estates  will  be 
curtailed^  or  enlarged,'  even  when  given  by  deed. 
And  generally,  so  long  as  an  active  trust  remains, 
the  trustee  or  trustees  will  hold  the  legal  title,''  and 
yet  there  are  oftentimes  many  difficulties  attending 
such  estates  if  they  come  by  inheritance.* 

,  ^  Venabl'  8  v.  Morris,  7  I.  R.  Eq.  342;  Beaumont  v. 
Salisbury.  19  Beav.  198;  Lewis  v.  fiees,  3  Kay  &  J.  132; 
Pottow  V.  Fricker,  6  Exch.  510. 

'  Att'y-Gen.  v.  Meeting  House,  3  Gray,  1 ;  Gould  v. 
Lamb,  11  Met.  84;  45  Am.  Dec.  187;  Welch  v.  Allen,  21 
Wend.  147;  Wright  v.  Delafield,  23  Barb.  498. 

8  Cleveland  v.  Hallett,  6  Gush.  406;  North  v.  Philbrook, 
34  Me.  537;  Butled^e  v.  Smith,  1  Busb.  Eq.  283. 

*  Valletta  V.  Bennett,  69  111.  632;  Parker  v.  Converse, 
5  Gray,  3:^;  Stokes*  App.  80  Pa.  St.  337;  Kirkland  v. 
Cox,  94  111.  402;  Churchill  v.  Corker,  25  Ga.  479;  Read  v. 
Power,  12  R.  I.  16. 

*  Shaw  V.  Galbraith,  7  Pa.  St.  112;  Williams  v.  Society, 
1  Ohio  St.  498. 

$  120.  Statutes  of  uses.— Even  where  a  trust 
has  been  expressly  declared,  it  may  be  that  the 
trustee  will  receive  no  trust  estate,  because  the 
trust  property  vests  immediately  in  the  cestui  q*'e 
trusV  This  is  brought  about  by  the  statute  of  uses, 
which  in  some  cases  immediately  vests  the  legal 
title  in  the  cestui  que  tf*usL^  The  effect  of  the 
statute  is  to  destroy  the  trustee's  estate,  or 
rather  to  merge  it  in  the  equitable  interest  of  the 
cestui  que  trust,^  and  this  is  true  in  cases  where  the 
statute  defeats  the  clearly  expressed  intention  and 
wish  of  the  settlor.*  This  statute  is  very  generally 
adopted  in  the  United  States.* 

'  Robinson  v.  Grey,  9  East,  1;  Williams  ▼.  Waters,  14 
Mees.  &  W.    166;  Upham  v.  Varaey,  15  K.  H.   466; 
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Witham  v.  Brooner,  63  IlL  344;  Thatcher  v.  OjiauB,  3 
Pick.  521. 

«  27  Henry  VIII,  ch.  10;  Parks  v.  Parks,  9  Paige,  107; 
Karosay  v.  Marsh,  2  McCord.  252;  13  Am.  De<j.  717; 
Jackson  v.  Fish,  10  .Tohns.  456;  Moore  v.  Shultz,  13  Pa. 
St.  98;  53  Am.  Dec.  446. 

3  Hutchiugs  V.  Htywood,  50  N.  H.  495;  Thatcher  v. 
Oman-,  3  Pick.  529. 

*  Gregory  v.  Henderson,  4  Tannt.  772;  Doe  v.  (^oilier, 
11  Eist,  377;  Carwardine  v.  CarwarUne.  1  Eden,  36. 

5  t  Kent.  Com.  299;  2  Wash.  Real  Prop.  383;  HeJeustine 
V.  Garrard,  7  Ohio,  275. 

$  121.  Where  and  to  wh.at  extent  applicable. 
In  Alabama  the  statute  of  uses  is  a  part  of  the 
State  law;  ^  and  the  same  is  true  in  Arkansas.  In 
California  the  statute  has  no  appreciable  effect. 
In  Connecticut  it  is  a  part  of  the  common  law.' 
In  Delaware  it  is  embodied  in  the  code.  In  Florida 
the  statute  is  partially  in  force.  It  is  in  force  in 
Georgia.'  In  Illinois  it  is  partially  in  force.*  In 
Indiana  it  is  in  force;  *  also  in  Iowa,*  and  Kansas.^ 
It  is  partially  in  force  in  Kentucky.  The  founda- 
tion of  Louisiana  law  is  of  French  rather  than 
of  Fnglish  ori"  in.  The  statute  is  in  force  in  INIaine," 
and  in  Maryland.®  It  operates  in  Massachusetts.'" 
In  Michigan  uses  are  abolished.*'  The  statute 
operjites  in  Minnesota,  also  in  Missouri,^*  and  New 
Hampshire.-'  The  statute  was  formerly  in  full 
force  in  New  York,^*  but  it  is  now  greatly  modi- 
fied or  partially  abolished.*'  It  is  partially  in  force 
in  North  Carolina,-"  but  never  was  in  force  in  Ohio." 
The  statute  is  in  force  in  Pennsylvania,-'*  also  in 
South  Carolina.*®  It  is  in  partial  force  in  Thode 
Island,*®  and  in  New  Jersey.'*  It  is  not  in  force 
in  Tennessee,  but  is  in  Texas.     Not  in  force  in 
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Vermont,'^  nor  Yirginia.**     In  Wisconsin  nearly 
all  the  uses  are  abolished. 

1  You  V.  Flinn,  34  Ala.  411. 

'  Bryan  v.  Bradley,  16  Conn.  474. 

®  Adams  v.  Guerard,  29  Ga.  651;  78  Am.  Dec.  624. 

*  Witham  v.  Brooner,  63  111.  344. 

*  Nelson  v.  Davis,  35  Ind.  474. 

•  Pierson  v.  Armstrong,  1  Iowa,  282;  63  Am.  Dec.  440. 

7  Bayer  v.  Cockerill,  3  Kan.  292. 

®  Mordon  v.  Chase,  32  Me.  329;  Emery  v.   Chase,  5 
Me.  232. 

•  West  V.  Biscoe,  6  Har.  &  J.  465;  Matthews  v.  Ward, 
10  Gill  &  J.  443. 

*°  Baptist  Society  v.  Hazen,  100  Mass.  322;  Johnson  v. 
Johnson,  7  Allen,  197;  83  Am.  Dec.  676;  Brewer  v.  Hardy, 
22  Pick.  376;  33  Am.  Dec.  747;  Chapin  v.  Universalist 
Society,  8  Gray,  680. 

"  Ready  v.  Kearsley,  14  Mich.  228. 

»*  Guest  V.  Farley,  19  Mo.  147. 

w  Hutchins  v.  Hey  wood,  50  N.  H.  496;  Hayes  v.  Tabor, 
41  N.  H.  .526. 

^*  Jackson  v.  Boot,  18  Johns.  79;  Jackson  v.  Dunsbagh, 
1  Johns.  Cas.  92. 

"  Kin:?  V.  Merchants'  Exchange  Co.  1  Seld.  547;  Raw- 
son  V.  Lampman,  1  Seld.  456. 

"  Smith  V.  Locjkabill,  76  N.  C.  465. 

"  Foster  v.  Dennison,  9  Ohio,  124;  Williams  v.  Church, 
1  Ohio  St.  497. 

"  Deibert's  App.  78  Pa.  St.  296;  Earp's  App.  75  Pa. 
St.  119. 

^«  Laurens  v.  Jenney,  1  Spear,  356;  Redfem  v.  Mid* 
dleton.  Rice,  464. 

«•  Nightingale  v.  Hidden,  7  R.  I.  132. 

»i  Price  V.  Sisson,  13  N.  J.  Eq.  168. 

«'  Sherman  v.  Dodge,  28  Vt.  26;  Gorham  v.  Daniels;  23 
Vt.  600.     But  see  Society  v.  Hartland,  2  Paine  C.  C.  636. 
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«Tabb  ▼.  Baird,  3  Colly.  476;  Bass  ▼.  Soott,  2 
lieigh,  359. 

$  122.  Construction  of  the  statute. — The  courts 
liave  exercised  their  ingenuity  in  every  way  to  avoid 
the  statute,  and  have  almost  reached  the  same  re- 
sult in  effect  as  would  be  gained  by  a  repeal  of  the 
statute.  There  are  some  cases  where  the  statute 
does  not  execute  the  use,  and  leaves  it  just  as  it 
would  have  been  before  the  statute  was  enacted.* 
In  any  case  where  the  legal  title  does  not  vest  in 
the  cestui  que  trust,  but  does  vest  in  the  trustee, 
the  statute  will  not  execute  the  use.* 

*  Cueman  v.  Broadnax,  37  N.  J.  608;  Hutchios  v, 
Heywood,  50  N.  H.  496;  Duruit  v.  Bitchie,  4  Mason,  66; 
Bamjviy  v.  Marsh,  2  McCord,  252;  13  Am.  Dec.  717; 
Cro.ciCl  V.  Shererd,  5  Wall.  268;  Flint  v.  Sheldon,  13 
Mass.  443;  7  Am.  Dec.  162;  Jackson  v.  Gary,  16  Johns. 
304;  Kussell  v.  Comn,  8  Pick.  143;  Steams  v.  Pahner,  10 
Met.  32. 

^  Hopkins  v.  Hopkins,  1  Atk.  689;  Goodrich  ▼.  Mil- 
waukee, 24  Wis.  4-:^;  Dodson  v.  Ball,  60  Pa.  St.  492;  100 
Am.  Dec.  5S6;  Bacon's  App.  67  Pa.  St.  604;  McMollin  ▼. 
Beatty,  66  Fa.  St.  339. 

$  123.  Statute  does  not  execute  the  trust.— 
Where  it  is  necessary  that  the  trustee  should  be 
able  to  perform  certain  duties  imposed  upon  him, 
the  statute  does  not  execute  the  trust,  at  least  not 
until  the  trustee  has  done  what  was  specially  re- 
quired of  him;^  as,  if  the  trustee  is  to  make 
repairs,'  raise  funds,'  collect  rents,*  sell  the  trust 
property,*  mortgage  it,*  protect  it,^  or  invest  any 
part  of  the  proceeds  of  it.'  Where  there  is  doubt 
as  to  whether  the  statute  executes  the  trust,  or  the 
words  ''permit''  and  ''suffer"  are  used,  the  settlor's 
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iatantion  ^7:11  ba  carefully  considered.®  A  charge  of 
debts  on  the  trust  estate  is  not  necessarily  sufficient 
to  retain  the  lec^l  title  in  the  trustee.*®  If  the 
trustee  is  to  rent,  he  must  hold  the  legal  title," 
but  not  always  in  case  of  leasing."  A  trustee  may 
receive  a  simple  power,  which  is  sufficient  for  cer- 
tain purposes,  but  does  not  give  the  trustee  a  legal 
title.  *^  Where  there  are  several  trusts,  some  re- 
quiring the  legal  estate  to  be  in  the  trustee  and 
some  not,  he  will  hold  the  legal  title  to  them  all.'* 
Where  a  trust  is  "  to  the  use  of  the  trustees,"  the 
statute  does  not  execute  it.** 

^  Wheeler  v.  Newhall,  7  Mass.  189;  ChapiD  ▼.  Univer- 
salist  Society,  8  Gray,  680;  Wood  v.  Wood,  5  Paige,  596; 
28  Am.  Dec.  451;  Mott  v.  Buxton,  7  Ves.  201. 

^  Tenny  v.  Moody,  3  Bing.  3;  Brown  v.  Bamsden,  3 

Moore.  612. 

8  Wright  V.  Pearson,  1  Eden,  119. 

*  Meacham  v.  Steele,  93  111.  135;  Porter  v.  Boby,  2 
Rich.  Eq.  52;  Morton  v.  Barrett,  22  Me.  257;  39  Am. 
Do.  575;  Ocrden's  Appeal,  70  Pa.  St.  501;  Manice  v. 
Manice,  43  N.  Y.  303;  Leggett  v.  Perkins,  2  Comst.  297. 

s  Wood  V.  Mather,  38  Barb.  473;  Mott  v.  Buxton,  7 
Ves.  231;  Bagshaw  v.  Spencer,  1  Ves.  Sr.  142. 

•  Chamberlain  v.  Thompson,  10  Conn.  244;  26  Am. 
Dec.  300;  Creaton  v.  Creaton,  3  Smale  &  G.  386;  Eeene 
V.  Dcardon,  8  East,  248. 

T  Williams  v.  McConico,  36  Ala.  22;  Walter  v.  Walter, 
48  Mo.  140;  Wood  v.  Mather,  38  Barb.  473. 

8  Nickell  V.  Handly,  10  Gratt.  336;  Exeter  y.  Odiome, 
1  N.  H.  232. 

^  Laurens  v.  Jenney,  1  Spear,  356;  Witham  v.  Brooner, 
63  111.  344;  Eamsay  v.  Marsh,  2  McCord,  252;  13  Am. 
Dec.  717;  VanJerheyden  v.  Crandall,  2  Denio,  9;  Rife  v. 
Geyer,  59  Pa.  St.  395;  08  Am.  Deo.  361;  Webster  ▼. 
Cooper,  14  How.  499. 
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'*  Collier  T.  McBean,  34  Beav.  426;  Wykham  v.  Wyk- 
liam,  13  Ve^.  395;  Hawker  v.  Hawker,  3  Bam.  &  Aid.  537. 

"  Brewster  v.  Striker,  2  Comst.  19;  Osgood  v.  Frank- 
lin, 2  Johns.  Ch.  20;  7  Am.  Dec.  513. 

'*  Doe  V.  Simpson,  5  East,  162. 

"  Shelton  v.  Homer,  6  Met.  462;  Fay  v.  Fay,  1  Gush. 
94;  Barke  v.  Valentine,  52  Barb.  412;  Deering  v.  Adams, 
37  Me.  264;  Bradshaw  v.  Ellis,  2  Dev.  k  B.  Eq.  20;  32 
Am.  Dec.  686;  Chew  v.  Chew,  28  Pa.  St.  17. 

**  Stockbridge  v.  Stockbridge,  99  Mass.  244;  Harton  v. 
Harton,  7  Term  B.  652.  Bat  see  Leonard  v.  Diamond,  31 
2Jd.  536. 

^^  Hawkins  v.  Lnscombe,  2  Swanst.  375;  Whetstone  ▼. 
St.  Bury,  2  P.  Wms.  146. 

$  124.  Trust  for  married  women.— Tf  the  trust 
is  for  the  benefit  of  a  married  woman,  the  statute 
•will  not  execute  the  trust.'  And  any  words  show- 
ing that  the  trust  was  intended  for  the  sole  use  of 
a  Jeme  covert  will  prevent  the  statute  from  having 
any  e5ect; '  this  construction  will  be  put  upon  a 
trust  if  possible.'  Yet  there  are  cases  where  the 
statute  may  execute  such  a  trust,  especially  if  the 
trustee  has  no  duties  to  perform.^  That  this  kind 
of  a  trust  should  not  be  executed,  the  woman  must 
either  be  married,  or  intending  marriage;  '^  and  the 
statute  will  at  once  execute  the  trust  if  she'  becomes 
a  widow.' 

'  Bichardson  v.  Stodder,  100  Mass.  528;  Ayer  v.  Aver, 
16  Pick.  .330;  Rogers  v.  Ludlow,  3  Sand.  Ch.  104;  Mc- 
Kish  V.  Guerard,  4  Strob.  £q.  66;  Bass  v.  Scott,  2 
Leigh,  356. 

'  Hartley  v.  Harle,  6  Ves.  540;  Darley  v.  Darley,  3 
Atk.  399;  Ayer  v.  Ayer,  16  Pick.  331. 

'  Moore  v.  Schnltz,  13  Pa.  St.  98;  53  Am.  Dec.  446; 
Rice  V.  Bnmett,  1  Spear  Eq.  580;  42  Am.  Dec.  336; 
Ware  ▼.  Richardson,  3  Md.  605;  56  Am.  Dec.  762. 
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*  Roberts  y.  Moseley,  61  Mo.  282;  Westcott v.  EdmnndSy 
68  Pa.  St.  34. 

*  Yamairs  App.  70  Pa.  St.  339;  Hamersley  v.  Smith, 
4  Whart.  129;  WeUs  v.  McCall,  64  Pa.  St.  207.  * 

*  Freyvogle  y.  Hughes,  56  Pa.  St  230;  Megargee  ▼*, 
Kaglee,  64  Pa.  St  216. 
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$  125.  Dower  and  courtesy. 

$  126.  Properties  of  the  legal  estate. 

$  127.  Possession  of  the  tmst  estate. 

i  128.  Merger. 

$  129.  Devise  of  trust  property. 

$  130.  Surrender  by  trustee. 

i  131.  Power  of  appointment. 

$  125.  Bower  and  curtesy.— At  common  law 
the  estate  held  by  the  trustee  was  subject  to 
dower  and  curtesy/  but  this  would  be  of  little 
value,  while  it  would  lead  to  much  embarrassment; 
and  it  is  now  held  that  the  trust  estate  is  free  from 
these  life  interests,'  unless  the  beneficial  is  merged  in 
the  legal  estate.'  Formerly,  in  England,  the  wife  had 
no  dower  in  an  equitable  estate,*  and  consequently 
none  in  the  trust  property,*  although  the  husband 
would  have  a  curtesy  interest  in  a  trust  for  his 
wife;*  this  has  been  changed  by  statute.^  In  the 
United  States  the  wife  is  generally  entitled  to 
dower  in  equitable  estates,^  and  the  husband  to 
curtesy  in  such  estates,*  if  the  wife  was  in  posses- 
sion.^" Such  curtesy  interest  will  attach  even  if 
the  property  was  for  the  separate  use  of  the  wife^ 
and  no  negligence  will  bar  it.'^  In  some  States  a 
wife  has  no  dower  in  beneficial  estates.^' 
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^  Hinton  v.  Hinton,  2  Ves.  Sr.  631;  Bennett  v.  Davis, 
2  P.  Wms.  319. 

'  Powell  V.  Monson.  3  Mason,  364;  Robison  v.  Codinan, 
1  Sum.  123;  Gomez  v.  Tradesmen's  Bank,  4  Saml.  102; 
Bartlett  v.  Goufje,  5  Mon.  B.  152;  Porter  v.  Bank  of  Rut- 
land, 19  Vt.  410. 

3  Hopkinson  v.  Dimas,  42  N".  H.  303;  Prescott  v. 
Walker,  16  N.  II.  343. 

*  rV Arcy  v.  Blake,  2  Schoales  &  L.  387;  Dixon  v.  Sa- 
ville,  1  Bro.  C.  C.   326;  Maybury  v.  Brien,  15  Peters,  3a 

*  Williams  Real  Prop.  134-136. 

•  Cunni  g^iam  v.  Moody,  1  Ves.  Sr,  174;  Chaplin  v. 
Chap'in,  3  P.  Wms.  234;  Sweetapple  v.  Bindon,  2 Vera.  536. 

T  3  &  4  Wm.  IV,  ch.  105. 

®  Dubs  V.  Dubs,  31  Pa.  St.  154;  Lewis  v.  James,  8 
Humph.  537;  Lawson  v.  Morton,  6  Dana,  471;  Hawley  v. 
James,  5  Paige,  318;  Peay  v.  Peay,  2  Rich.  Eq.  409;  Reed 
V.  Morrison,  12Serg.  &  R.  18;  Gully  v.  Ray,  18  Ky.  113. 

•  Gardner  v.  Hoooer,  3  Gray,  404;  Cushini?  v.  Blak'3, 
30  N.  J.  Eq.  689;  Tillinghast  v.  Coggeshall,  7  R.  I.  383; 
Robinson  v.  Codman  1  Sum.  118. 

^°  Sentill  V.  Robeson,  2  Jones  Eq.  610;  Pitt  v.  Jackson, 
2  Bro.  C.  C.  51. 

"  Parker  v.  Carter,  4  Hare,  413;  Follett  v.  Tyrer,  14 
Sim.  123;  Hearle  v.  Greenbank,  3  Atk.  695;  Tillinghast  v. 
Coggeshall,  7  R.  I.  383. 

^3  Lobdell  V.  Hayes,  4  Allen.  187;  Hamlin  v.  Hamlin, 
19  Me.  141;  Reed  v.  Whitney,  7  Gray,  533. 

$  126.    Properties  of  the  legal  estate.  — The 

same  general  attributes  attach  to  the  legal  estate  in 
trust  property,  as  would  follow  it  if  the  property 
was  held  absolutely  in  fee.^  The  trustee  may  deal 
with  the  l3i;al  estate,  and  the  cestui  que  trust  with 
the  equitable  estate,  as  if  each  were  entirely  inde- 
pendent of  the  other.'  A  legal  estate  in  trust 
property  formerly  escheated  to  the  crown,  just  as 
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any  other  legal  estate  would,'  but  statutes  have 
changed  it/  In  the  United  States  a  trustee  would 
be  appointed,  or  the  property  would  be  otherwise 
held  for  the  benefit  of  the  cestui  que  trust.  All 
the  duties  balon^^ng  to  any  legal  estate  devolve 
upon  the  trustee.*  Suits  in  behalf  of,  and  against 
the  trust  estate  must  be  brought  and  defended  by 
the  trustee;*  if  he  fail  in  this,  it  is  a  breach  of 
trost;^  or  the  grantee  of  the  trustee  may  sue  and 
defend.^  After  the  legal  estate  is  vested  in  the 
cefitui  que  trust,  he  has  same  rights  and  privileges 
regarding  it,  as  the  trustee  formerly  had  held.' 
Though  the  trustee  should  bring  an  action  for  tres- 
pass on  the  trust  estate,'^  the  cestui  que  trust  may 
sue  for  damage  done,  if  he  is  actually  in  possession.'^ 
In  Pennsylvania  the  cestui  que  trust  may  maintain 
ejectmenf  One  who  is  only  a  nominal  trustee 
cannot  bring  suit.*' 

'  Devin  v.  Henderahott,  32  Iowa,  102. 

«  Botel6p  V.  Allington,  1  Bpo.  C.  C.  72;  Croxall  v.  S^her- 
erd,  5  Wall.  268;  Campbell  v.  Prestons,  22  Grat.  396. 

^  Beeve  v.  Atty-Gen.  2  Atk.  223;  Hovenden  v.  Ab- 
nes^ey,  2  Schoales  &  L.  617;  King  v.  Milclmay,  5  Bam.  k 
Adol.  254;  Burgesa  v.  Wheate,  1  Eden,  177. 

*  4  &  5  Wm.  IV.  ch.  23;  39  &  40  Geo.  Ill,  ch.  8S;  14, 
Vict.  ch.  60. 

^  Car  V.  Ellison,  3  Atk.  73;  Trinity  Coll.  v.  &*owne,  1 
Vom.  441. 

*  Baptist  Soc.  V.  Hazen,  100  Mass.  322;  Fitzpatrick  v. 
Fitzgerald,  13  Gray,  400;  Crane  v.  Crane,  4  Gray,  323; 
Kiridand  v.  Cox,  94  111.  402;  Ryan  v.  Bibb,  46  Ala.  323; 
Moody  V.  Farr,  33  Miss.  192;  Ponder  v.  McGrnder,  42 
Oa.  242. 

7  Warland  v.  Colwell,  10  K.  I.  369;  Mackey  v.  Coates, 
70  Pa.  St.  350. 
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,  *  Gary  v.  Whitney,  48  Me.  516;  Taylor  v.  King,  6 
Mnnf.  3r>8;  8  Am.  Dec.  746;  Philips  v.  Ward,  51  Mo. 
295;  Matthews  v.  McPherson,  65  N.  C.  189. 

9  Lockhart  v.  Camfield,  48  Miss.  470;  Nicoll  v.  Wal- 
worth, 4  Denio,  385;  Hopkins  v.  Ward,  6  Munf.  38. 

*•  Walker  v.  Fawcett,  7  Ired.  44;  Woodruff  v.  Orange, 
32  N.  J.  49;  Davis  v.  Railroad  Co.  11  Gush.  506. 

"  Steams  v.  Palmer,  10  Met.  32;  Cox  v.  Walker,  28 
Me.  504. 

"  Hunt  V.  Crawford,  3  Pa.  426;  Presbyterian  Gong,  v, 
Johnston,  1  Watts  &  S.  56. 

"  Manchester  v.  Manchester,  17  Q.  B.  859;  Conner  v. 
New  Albany,  1  Blackf.  88. 

$  127.  Possession  of  the  trust  estate.  —  The 
nature  of  the  trust  and  the  duties  of  the  trustee, 
if  expressed  in  the  declaration  of  trust,  will  de- 
termine  whether  the  trustee  or  the  cestui  qice  trust 
shall  have  the  possession  of  the  real  property.*  If 
the  duties  of  the  trustee  require  it,®  or  he  has  any 
personal  interest  in  the  property,'^  or  the  protection 
of  the  cestui  que  trust  requires  it,*  the  trustee  will 
remain  in  possession.  If  the  settlor  intended  the 
cestui  que  trust  to  reside  on  the  premises,  the  latter 
will  take  possession.*  A  life  tenant  may  occupy 
the  premises,  but  he  may  be  obliged  to  secure  the 
remainder.*  The  trustee  has  clearly  the  right  to 
hold  the  personal  property.'  All  personal  actions 
must  be  brought  by  the  trustee,  whether  he  is  in 
possession  or  not,**  or  whether  his  title  is  good  or 
not.^  Suits  must  be  brought  in  the  names  of  those 
contracting,  whether  they  are  past  or  present 
trustees.*®  The  trustee  has  the  same  rights  in 
reference  to  action  on  stocks  and  bonds  as  an  ab- 
solute holder,  '*  and  his  executor  or  administrator 


1G9  CHARACTSBISnCS  OF  THE  TRUST  XSTATB.      $  137 

would  succeed  to  it."  The  trustee  must  prove 
claims  ag2.iiist  bankrupt  estates.*'  Except  as  pro- 
vided by  statute,  the  trustee  will  be  taxed  for  per^. 
sonal  trust  property,  wherever  he  dwells.**  Mat* 
ters  relating  to  the  trust  property  must  be  set- 
tled; claims  due  from  the  trustee  or  ceatui  que  trust 
cannot  be  treated  as  set-offs.**  The  trustee  must 
bring  a  suit,  if  necessary,  to  protect  the  rights  of 
tiie  cestui  que  trusty  or  equity  will  interfere  to  com- 
pel him  to  do  so.**  If  the  trustee  abandons  or 
enters  into  a  conspiracy  to  drop  any  action  which 
should  be  fought,  equity  will  set  it  aside. *^  A 
cestui  qixe  trust  desiring  to  bring  a  suit  in  the 
name  cf  the  trustee,  must  secure  the  latter  against 
any  expense  for  costs." 

*  Matthews  v.  McPherson,  85  K.  C.  189;  Young  v. 
Miles,  10  Mon.  £.  290;  Moseley  v.  Marshall,  22  N.  Y.  200. 

'  Miyiield  v.  Kilgour,  31  Md.  241. 

3  Wickham  v.  Berry,  65  Pa.  St.  70. 

*Ib. 

^  Campbell  y.  Prestons,  22  Gratt.  396;  Tidd  v.  Lister, 
5  Madd.  429. 

*  Pngh  v.  yanja^han,  12  Beav.  517;  Denton  v.  Denton,  7 
Beav.  388. 

T  Pace  v.  Pierce,  49  Mo.  393;  Western  R.  R.  Co.  v. 
Nolan,  48  N.  Y.  513;  Beach  v.  Beach,  14  Vt.  28;  39  Am. 
Dec.  204;  Presley  v.  Stribling,  24  Miss.  527. 

8  Parsons  v.  Boyd,  20  Ala.  112;  Murphy  v.  Moore,  4 
Ir  d.  Bkj.  118;  Poage  v.  Bell,  8  I^eigh,  604;  Daniel  ▼. 
Daniel,  6  Mon.  B.  230;  Wynn  v.  Lee,  5  Ga.  236. 

»  Jones  V.  Cole,  2  Bail.  330;  White  v.  Albertson,  3  Dev. 
241;  23  Am.  Dec.  719. 

»•  Wake  v.  Tinkler,  16  East,  36;  Treat  v.  Stanton,  14 
Conn.  445. 

^^  Re  Phoenix  L^'fe  Assurance  Co.  2  Johns.  &  H.  229;  R« 
Barker,  6  Wend.  509. 

fUXt  OH  TaVBTB-  IK 
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"  Rnnn  v.  Vaaghan,  3  Keyes,  345;  Bailey  v.  HoUister, 
-WN.Y.  112. 

^  Ex  parte  Oreen,  2  Dea.  &  Ch.  116 

^*  Greene  v.  Mnmford,  4  R.  I.  313;  Latrobe  ▼.  Baltimore, 

19  Md.  13. 

1*  Wolfe  V.  Bate,  9  Mon.  B.  211;  Pase  v.  Stephens,  23 
Mich.  357;  Campbell  v.  Hamilton,  4  Wash.  C.  CT  9a 

i«  Welch  V.  Mandeville,  1  Wheat.  233;  Blin  v.  Pierce, 

20  Vt.  25;  Bobinson  v.  Manldin,  11  Ala.  978. 

*^Hickey  V.  Burt,  7  Taunt,  48;  Payne  y.  Rogers,  Bong. 
407;  Kirkpatrick  v.  McDonald,  11  Pa.  St.  387;  Roden  ▼. 
Murphy,  10  Ala.  804. 

^^  Annesley  v.  Simeon,  4  Madd.  390;  Insurance  Co.  t. 
Smith,  11  Pa.  St.  120. 

$  128.  Merger.— If  the  legal  and  eqtiitable  es- 
tates in  the  same  property  vest  in  the  same  person, 
the  equitable  estate  merges  in  the  legal/  but  that 
this  may  follow,  there  must  be  no  variance  in  the 
size  of  the  trust  estate;  in  other  words,  both  estates 
must  be  in  the  same  identical  property."  If 
these  two  estates  are  united  in  one  person  by  fraud, 
there  is  no  merger;  neither  is  there  if  it  is  not  in- 
tended; '  neither  is  there  a  merger  if  the  estates 
are  brought  together  by  an  invalid  conveyance,  or 
.if  any  parties  are  injured  in  their  rights.*  Merger 
does  not  always  take  place  upon  the  release  of  a 
mortgage,  and  certainly  not  if  the  different  titles  are 
held  by  a  husband  and  wife.*  Mere  possession  of 
the  trust  estate  is  not  sufficient  evidence  of  merger.' 
If  an  owner  releases  an  incumbrance,  it  is  presumed 
that  there  is  a  merger,^  but  not  unless  the  incum- 
brance affected  the  whole  of  the  estate; '  and  if  the 
(.party  releasing  is  a  life  tenant  merely,  there  will 
not  be  a  merger/  unless  it  was  clearly  intended." 
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If  the  owner  in  fee  release  without  knowing  the 
effect,  or  do  it  by  mistake,  there  will  be  no  merger." 

^  Hopkinson  v.  Dumas,  42  N.  H.  906;  James  ▼.  John- 
son, 6  Johns.  Ch.  417;  i^  ason  y.  Mason,  2  Sand.  Ch.  432; 
Healey  v.  Alston,  25  Miss.  190;  Harmood  v.  Oglander,  8 
Ves.  127;  Butler  v.  Godley,  1  Dey.  94. 

>  DonalHs  v.  Plnmb,  8  Conn.  453;  Hnnt  ▼.  Hunt,  14 
Pick.  374;  25  Am.  Dec.  460;  Selby  v.  Alston,  3  Ves.  339. 

3  Starr  v.  Ellis,  6  Johns.  Ch.  393;  Den  v.  Vanness,  5 
Halst.  1G2;  Mechanics'  Bank  v.  Edwards,  1  Barb.  S.  C.  272. 

^Brandon  v.  Brandon,  Law  J.  31  Ch.  47;  Lewis  y. 
Starke,  10  Smedes  k  M.  128;  Bnchanan  y.  Harrison,  1 
Johns.  &  H.  662. 

*  Clark  V.  Tennison,  33  Md.  85;  Hunt  v.  Hunt,  14  Pick. 
374;  25  Am.  Dec.  400;  Cooper  y.  Cartwright,  1  Johns.  I  h. 
(Eng.)  670;  Watts  v.  Svmes,  16  Sim.  646;  Forbes  y.  Mof- 
fatt,  18  Ves.  390;  Tyrwhitt  y.  Tyrwhitt,  32  Beay.  244. 

•  Braswell  y.  Downs,  11  Fla.  62. 

T  Swinfen  y.  Swinfon,  29  Beay.  199;  Pitt  y.  Pitt,  22 
Beay.  294. 

^  Compton  y.  Oxenden,  2  Ves.  Jr.  263;  Donisthorpe  y. 
Porter,  2  Eden,  162. 

^  Burrell  y.  Egreinont,  7  Beav.  205;  Treyor  ▼.  Treyor, 
2  Myhie  &  K.  675;  State  y.  Koch,  47  Mo.  582. 

10  Astley  y.  Milles,  1  Sim.  298;  St.  Paul  y.  Dudley,  15 
Ves.  173. 

'^  Backinghamshire  y.  Hobai-t.  3  Swanst.  199;  Shrews- 
bury V.  Shrewsbury,  3  Bro.  C.  0.  120. 

$  129.  Bevise  of  trust  property.— The  devisee 
cannot  always  execute  the  trust  if  it  is  left  to  him; 
the  settlor's  intention,  as  shown  by  the  will,  will 
determine  the  extent  of  the  devisee's  powers.*  In 
some  States  trusts  cannot  be  devised,  nor  descend 
to  the  heirs,'  but  the  contrary  is  elsewhere  held.' 
A  statute  may  expressly  control  in  such  cases.^ 
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Co-trustees  are  tisually  joint  tenants  of  trust  prop- 
erty, but  there  can  be  no  partition.*  So,  in  the 
case  cf  death,  the  trust  goes  to  the  survivor  or  sur- 
vivors, and  then  to  the  heirs,  or  executors  and  ad- 
minintrators,  according  as  it  is  real  estate  or  personal 
property.*  The  survivor  has  full  control,  and  is  only 
liable  for  his  own  acts;'  he  can  sue,  and  even  after 
a  change  of  all  trustees,  suits  should  be  brought 
in  names  of  former  trustees,  so  far  as  they  entered 
into  any  contracts.®  The  heirs  or  representatives 
of  trustees  cf  discretionary  trusts  cannot  do  any- 
thing by  way  of  execution  of  the  trusts.' 

^  Ab>iott,  Pet'r,  55  Me.  680;  Ockleston  v.  Heap,  1  Do 
Gex  &  S.  640;  Lane  v.  Debenham,  11  Hare,  188;  Titley 
v.  Wolstenholme,  7  Beav.  425;  Wilson  v.  Bennett,  5  Do 
Gex  &  S.  475. 

«  McDougald  v.  Carey,  38  Ala.  320;  Hawley  v.  Ross,  7 
Paige,  103;  Scott  v.  Crego,  47  Barb.  6^7;  Hook  v.  Dyer, 
47  Mo.  214. 

8  Schenck  v.  Schenck,  16  N.  J.  Eq.  174. 

*  Reerl  V.  Whitney,  7  Gray,  533;  Mass.  Pub.  Stat. 

^  Saunders  v.  Schmaelzle,  49  Gal.  69;  Baldwin  v. 
Humphre  ,  44  N.  Y.  609. 

•  Webster  v.  Vandeventer,  6  Gray,  429;  De  Peyster 
V.  Ferrers,  11  Paige.  13;  Powell  v.  Knox,  16  Ala.  364; 
Moses  V.  Murgatroyd,  1  Johns.  Ch.  119;  7  Am.  Dec.  478. 

f  Shook  V.  Shook,  19  Barb.  653. 

®  Chil'ls  V.  Jordan,  106  Mass.  323;  Kingf  v.  Lawrence, 
14  Wis.  23 S;  Robbins  v.  Dishon,  19  Ind.  204. 

»  Cooke  V.  Crawford.  13  Sim.  91;  Cole  v.  Wade,  16  Ves. 
45;  Peyton  v.  Bury,  2  P.  Wms.  626. 

$  130.  Surrender  by  trustee.— Sometimes  it 
will  be  presumed  that  the  trustee  surrenders  the 
legal  title  to  the  trust  estate  to  the  cestui  qus  trusty* 
and  likewise  it  will  sometimes  be  presumed  that  an. 
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actual  conveyance  to  this  effect  has  been  made,* 
but  neither  of  these  are  strengthened  by  any  lapse 
of  time;  ®  a  surrender  or  a  conveyance  may  be  pre- 
sumed without  waiting  twenty  years.*  Where, 
however,  trustees  are  appointed  under  an  express 
trust,  no  conveyance  will  be  presumed,^  and  the 
lapse  of  more  than  a  century  raises  no  presump- 
tion.' The  actions  of  the  cestui  qtie  trust  may  lead 
to  the  belief  that  there  has  been  a  conveyance  to 
him.^  These  presumptions  will  arise  only  in  favor 
of  those  actually  holding  the  equitable  title.® 

^  Jackson  v.  Moore,  13  Johns.  513;  7  Am.  Dec.  398; 
Sinclair  v.  Jackson,  8  Cowen,  643;  Matthews  v.  Ward,  10 
Gill  &  J.  443;  Dutch  Church  v.  Mott,  7  Paige,  77;  Hillary 
V.  Waller,  12  Ves.  239. 

'  lb. ;  Goodson  v.  Ellisson,  3  Russ.  583;  England  v. 
Slade,  4  Term  R.  682. 

'  Doe  V.  Langdon,  12  Q.  B.  719;  Keene  v.  Deardon,  8 
East,  263;  Floumoy  v.  Johnson,  7  Mon.  B.  694. 

«  Marr  v.  Gilliam,  1  Cold.  488;  England  v.  Slade,  4 
Term  R.  682. 

^  Eeene  v.  Deardon,  8  East,  248;  Floumoy  v.  Johnson, 
7  Mon.  B.  694. 

*  Matthews  on  Presumptions,  215;  Goodright  v,  Swym- 
mer,  1  Eenyon;  385. 

T  lb.;  Hilary  v.  Waller,  12  Ves.  250. 

^  Tenny  v.  Jones,  10  Bing.  75;  Doe  v.  Cook,  6  Bing. 
179;  Noel  v.  Bewley,  3  Sim.  103. 

$  131.  Exercise  of  power  of  appointment.— It 
is  too  late  to  exercise  it  after  a  suit  is  pending.' 
The  power  can  only  be  exercised  by  those  to  whom 
it  is  given,  or  by  the  court.'  If  a  power  is  given 
to  certain  individuals,  it  terminates  with  their 
death,'  but  if  given  to  a  certain  class,  it  exists 
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wliile  any  one  of  the  class  remains.*  The  power 
cannot  be  exercised  by  one's  heirs,  parsonal  repre- 
sentatives, or  assigns.*  If  given  to  a  surviving 
trustee  it  may  bo  executed  by  the  acting  trustee, 
though  there  are  others  who  have  disclaimed.*  A 
wife  may  appoint  her  husband  trustee.''  Courts 
will  not  disturb  one  in  the  exercise  of  the  power  if 
he  acts  in  good  faith.  ^  The  trustees  should  consult 
the  cestui  qus  trust  in  the  appointment,  as  it  should 
be  aopreeabletohim;'  but  the  cestui  que  trust  should 
not  be  appointed  a  trustee.'" 

1  Peatfield  v.  Benn,  17  Beav.  522;  Webb  v.  Shaftes- 
bury, 7  Ves.  480. 

«  Wilson  v.  Towle,  36  N.  H.  129. 

'  1  Sugd.  on  Powers,  141. 

*  Byam  v.  Byam,  19  Beav.  68;  McKim  v.  Handy,  4 
Md.  Ch.  230;  Davoue  v.  Panning,  2  Johns.  Ch.  252. 

*  Cooke  v.  Crawford,  13  Sim.  91;  Eaton  v.  Smith,  2 
Beav.  236;  Granville  v.  McNeile,  7  Hare,  156;  Cole  v. 
Wade,  16  Ves.  47;  Bradford  v.  Belfield,  2  Sim.  264. 

*  Sharp  V.  Sharp,  2  Bam.  k  Aid.  405;  Lane  v.  Deben- 
ham,  11  Hare,  188. 

T  Tweedy  v.  Urquhart,  30  Ga.  446. 

^  Hodson's  Settlement,  9  Hare,  118;  Bowditch  v. 
Banaelos,  1  Gray,  220. 

9  Marshall  v.  Sladden,  7  Hare,  428;  Naglee's  Est  52  Pa. 
St.  154. 

1*  Reid  V.  Reid,  30  Beav.  388;  Westover  v.  Chapman^ 
1  Colly.  C.  0.  177. 
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CHAPTEB  XIV. 

AOCBPTANCB9  DISCLAim&By  BBlfOyALi  KTa 

Neoessity  of  aceeptaaoe. 
Mode  of  aooeptanee. 
Proof  of  acoeptanoe. 
Necessity  of  disclaimer. 
Method  of  disclaiming. 
Requirements  of  a  disclaimer; 
Effect  of  a  disclaimer. 
Causes  for  remoTaL 
Trustees,  how  removed. 
Process  and  parties. 
Bankruptcy  of  tmsteeii 
Resignation  of  trustee. 
Discharge  of  trustee. 
Appointment  of  new  tnurtee. 
Renanciatioa  of  a  tmstb 

i  189.  Veeemdty  of  aeoeptanee.— In  cases  of 
implied,  resulting  and  constructive  trosts,  the  per- 
son who  chances  to  become  the  trustee  must 
perform  the  duties  devolving  upon  him  whether  he 
IS  willing  to  or  not,  but  in  other  trusts  acceptance 
by  the  trustee  is  optional  with  him.'  In  cases  of 
voluntary  and  express  trusts,  the  trustee  named 
becomes  a£fected  by  the  duties,  privileges,  and  lia- 
bilities of  the  office,  only  after  an  express  or  im- 
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plied  acceptance  of  the  trust.'  On  the  other  hand, 
it  is  sometimes  said  that  acceptance  is  presumed 
unless  it  is  expressly  rejected.'  Acceptance  is  not 
essential  to  the  existence  of  the  trust,  as,  if  the 
trustee  named  refuses  to  act  as  such,  the  courts 
will  provide  for  the  execution  of  the  trust  and 
appoint  a  trustee  or  trustees."*  Refusal  should  be 
expressly  stated  or  clearly  inferred.*  That  the 
beneficiary  assents  wlQ  be  presumed.'  And  if  a 
trustee  fail  to  disclaim  or  indicate  his  unwilling- 
ness to  accept  for  a  long  time,  it  will  be  presumed 
that  he  will  act.^ 

1  Beekman  v.  Bonsor,  23  N.  Y.  298;  80  Am.  Dec.  269; 
Lowry  v.  Fulton,  9  Sim.  123. 

'  In  re  Robiason,  37  N.  Y.  261;  Drlaplaine  v.  Lewis,  19 
Wis.  476;  Armstrong  v,  Morrill,  14  Wall.  138;  Bulk  ley 
V.  DePeyster,  26  Wend.  21;  Bethune  v.  Doujhertv.  21 
Ga.  257;  O'Neill  v.  Henderson,  15  Ark.  235;  60  Am.  Dec. 
668;  Cooper  v.  McClun,  16  111.  435. 

8  Stone  V.  King,  7  B,.  I.  358;  84  Am.  Dec.  657;  Evans 
V.  John,  4  Beav.  35;  Doyle  v.  Blake,  2  Schoales  &  L.  239. 

*  Field  V.  Arrowsmith,  3  Humph.  442;  39  Am.  Dec. 
185;  ^'ico'l  V.  Miller,  .37  111.  387;  Johnson  v.  Roland,  53 
Tenn.  203;  Thatcher  v.  Church,  37  Mich.  264;  Furman  v. 
Fisher,  4  Cold.  631;  94  Am.  Dec.  210. 

*  Read  v.  Robinson,  6  Watts  &  S.  331. 

*  Penny  v.  Davis,  3  Mon.  B.  313;  Eyrick  v.  Hetrick, 
13  Pa.  St.  493;  Wise  v.  Wise,  2  Jones  &  L.  412. 

^  lb. ;  Read  v.  Robinson,  6  Watts  &  S.  338;  Lewis  v. 
Baird,  3  McLean,  65. 

§  133.  Mode  of  acceptance. — A  natural  and 
common  way  is  for  the  trustee  to  sign  the  deed,  but 
this  is  not  requisite.*  Acting  under  the  trust  deed 
is  a  sufficient  acceptance,*  as,  for  instance,  bringing 
a  suit  as  trustee/  or  taking  possession  of  the  prop- 
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erty/  If  the  instrument  contain  special  conditions 
or  covenants,  it  may  be  necessary  for  the  trustee  to 
si^cpi  tha  deed  in  order  to  act  under,  or  in  accord- 
ance with  them.*  In  England,  whether  the  deed 
is  executed  or  not  by  the  trustee,  may  ba  the  decid- 
in*  f  ict  as  to  the  efiect  of  a  breach  of  trust.*  In 
America  this  is  immaterial,  but  to  avoid  any  un- 
necessary liability,  a  trustee  before  executing  a 
deed'  should  see  that  all  the  recitals  are  correct. 
An  acceptance  cannot  be  limited;  the  trustee  must 
accept  either  the  whole  or  none  of  the  duties  of 
the  trust.® 

^  Montford  v.  Cadogan,  17  Vea,  488;  Roberts  v.  Mose- 
ley,  51  Mo.  284;  FUnt  v.  Clinton  Co.  12  N.  H.  432;  Bix- 
ler  v.  Taylor,  3  Mon.  B.  362. 

»  lb. ;  Ridenour  v.  Wherritt,  30  Ind.  485. 

3  O'Neill  V.  Henderson,  15  Ark.  235;  60  Am.  Bee.  668. 

^  Scnll  y.  Reeves,  2  Green's  Ch.  84;  29  Am.  Dec.  694. 

^  Vincent  v.  Godson,  1  Smale  &  G.  384;  Richardson  v. 
Jenkins,  1  Drew.  477. 

•  Cox  V.  Bateman,  2  Ves.  Sr.  19;  Lockhart  v.  Reilly,  1 
De  Gex  &  J.  464;  Turner  v.  Wardle,  7  Sim.  80;  Primrose 
V.  Bromley,  1  Atk.  89. 

^  Gore  V.  Bowser,  3  Smale  &  G.  6. 

8  Flint  V.  Clinton  Co.  12  N.  H.  432;  Lattimer  v.  Han- 
son, 1  Bland,  51;  Urch  v.  Walker,  3  Mylne  &  C.  702. 

$  134.  Proof  of  acceptance. — Acceptance  may 
be  shown  by  parol,  setting  forth  acts  and  words 
sufficient  to  indicate  it;^  as  showing  that  the  trustee 
hid  brought  suit  in  his  fiduciary  capacity;  *  had  re- 
C3ived  income  of  the  trust  estate;^  had  signed 
checks,  receipts,  etc.;  *  or  executed  a  power  of  attor- 
ney as  trustee;^  or  was  selling  or  managing  the 
trust  estate;*  or  by  assenting,   or  not  objecting, 
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Upon  becoming  aware  of  the  contents  of  the  trust 
deed.^  Ordinarily,  any  voluntary  act  affecting 
trust  property  will  work  an  acceptance  of  the 
trust,  unless  some  good  reason  to  the  contrary  ap- 
pears.' The  property  which  is  to  be  held  in  trust 
cannot  be  determined  by  parol  evidence  of  the 
declarations  or  words  of  the  settlor.^*  If  there  is 
any  doubt  about  whether  his  actions  or  words  con- 
stitute an  acceptance  upon  the  part  of  the  trustee 
named,  they  will  be  construed  as  an  acceptance  if 
possible.' ' 

1  Bidenour  v.  Wherritt,  30  Ind.  485;  Doe  v.  Harris,  16 
Mees.  &  W.  617. 

*  Pond  v.  Hine,  21  Conn.  519;  O'Neill  v.  Henderson, 
15  Ark.  235;  60  Am.  Dec.  568;  Penny  v.  Davis,  3  Mon. 
K  314. 

^  Conyngham  v.  Oonyngham,  1  Ves.  Sr.  522. 

^  Doyle  V.  Blake,  2  Schoales  &  L.  231;  Sadler  v.  Hobbs, 
2  Bro.  C.  C.  114. 

^  Hanbnry  v.  Kirkland,  3  Sim.  265;  Harrison  v.  Gra- 
ham, I  P.  Wms.  241,  n. 

'  Crocker  v.  Lowenthal,  83  HI.  579;  Shepherd  v.  Mc« 
Evers,  4  Johns.  Ch.  136;  8  Am.  Dec.  561. 

^  Hansoh  v.  Worthington,  12  Md.  418;  Chidgey  v. 
Harris,  16  Mees.  &  W.  517;  Roberts  v.  Moseley,  64 
Mo.  507. 

^  Maccubbin  v.  CTomweU,  7  Gill  &  J.  157;  Lewis  v. 
Baird,  3  McLean,  56;  White  v.  Barton,  18  Beav.  192; 
Penny  v.  Davis,  3  Mon.  B.  313. 

*  Lowry  v.  Fulton,  9  Sim.  115;  Judson  v.  Gibbons,  5 
Wend.  224;  Carter  v.  Carter,  10  Mon.  B.  327;  Orr  v. 
Kevi  ton,  2  Cox.  274;  Evans  v.  John,  4  Beav.  35. 

»o  Doyle  v.  Blake,  2  Schoales  &  L.  240. 

"  Lowry  v.  Fulton,  9  Sim.  115;  Chaplin  v.  Givens,  I 
Rice  Eq.  154;  Doe  v.  Harris,  16  Mees  &  W«  517;  Eyrick 
V.  Hetnok,  13  Pa.  St.  494. 
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$  135.  Necossity  of  disclaimer.— If  the  person 
named  ay  trustee  does  not  want  to  execute  the  trust, 
he  should  at  once  disclaim,  as  an  acceptance  miy 
be  presumed  from  a  long  interval  of  silence;'  the 
court  determining,  in  case  of  dispute,  whether 
there  has  been  a  tecit  acceptance  or  not."  There 
is  no  rule,  unless  it  be  a  reasonable  time,  as  to  the 
time  within  which  one  must  disclaim,  and  it  may 
be  done  at  any  time  if  a  sufficient  excuse  for  the 
delay  is  offered/  The  disclaimer  dates  back  to  the 
time  when  the  trustee's  duties  would  be^rin  if  he 
had  accepted,  so  that  delay  is  immaterial  in  that 
respect,  luiless  the  estate  has  vested  meanwhile/ 

'  Evnns  v.  John,  4  Beav.  35;  Doyle  ▼.  Blake,  2  Schoales 
&  L.  239. 

'  Paddon  v.  Bichardson,  7  De  Gex,  M.  &  G.  563;  Doe 
V.  Harris,  16  Mees.  &  W.  617. 

'  Noble  Y.  MeyiDott,  14  Beav.  471. 

*  Stacey  v.  Elph,  1  Myhie  &  E.  195. 

i  136.  Kethodof  dAclaiming.— If  a  trust  has 
been  accepted,  the  trustee  cannot  revoke  it,  or 
avoid  executing  the  trust/  After  once  accepting, 
the  trustee,  to  relieve  himself  from  responsibility, 
must  resign  the  trust,  transfer  it  to  another  by 
mutual  consent  of  all  interested  parties,  or  there 
must  be  a  decree  of  court  to  that  effect.'  If  a 
person  named  as  trustee  dies  before  he  either 
accepts  or  disclaims,  unless  there  is  some  statute 
regarding  it,  it  is  an  open  question  whether  his 
executor,  administrator,  heirs,  or  personal  repre- 
sentatives, can  disclaim  the  trust.' 

*  Armstrong  v.  Morrill,  14  Wall.  138;   Shepherd  v. 
McEven,  4  Johns.  Ch.  137;  8  Am.  Dec;  561;  Cmger  v. 
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Halliday,  11    Paige,   314;  Drane  v.  Ounter,  19  Ala.  731; 
Jones  V.  Stockett,  2  Bland,  409. 

-  Shepherd  v.  McEvers,  4  Johns.  Cli.  106;  8  Am.  Dec. 
601 ;  Be  Bernstein,  3  Redf.  20;  Foreahaw  v.  Higginsoii, 
20  Beav.  485. 

3  Goodson  V.  Ellison.  3  Unas.  583;  Kin^r  v.  Phillips,  IG 
Jur.  1080;  Creagh  v.  Kood,  3  Jones  &  L.  179. 

$  137.    Bequirements  of  a  disclaimer. — It   is 

suCicient  if  a  disclaimer  be  made  by  parol,  and  this 
is  equally  true  whether  the  subject-matter  is  real 
estate  or  personal  property;  *  in  fact  an  express  dis- 
claimer 13  not  necessaiy;  any  act  inconsistent  with 
acceptance  is  sufficient,*  if  its  interpretation  is 
clear.'  For  safety,  a  disclaimer  should  ha  in  writ- 
ing and  clearly  stated.*  A  trust  may  be  disclaimed 
by  the  pleadings  in  a  case  or  in  court.*  The  trustee 
named  may  disclaim  the  trust  and  yet  receive  any 
legacy  or  gift  from  the  testator,*  unless  it  is  in  the 
nature  of  a  perquisite  or  benefit  which  attends  or 
goes  with  the  office,  in  which  case  it  is  forfeited  by 
the  disclaimer.^  However,  there  is  a  presumption 
in  favor  of  the  individual  receiving  it  personally, 
regardless  of  the  office.® 

^  Bray  v.  West,  9  Sim,  429;  Nicloson  v,  Wordswo'th, 
2  Swans.  369;  Thompsons  v.  Meek,  7  Leigh,  419;  liose- 
boom  V.  Moshier,  2  Denio,  61;  Peppercorn  v.  Wayman,  5 
De  Gex  &  8.  230. 

«  Wardwell  V.  McDowell,  31  111  364;  Williams  v.  King, 
43  Conn.  672;  Thornton  v.  Winston,  4  Leigh,  152. 

'  Judson  V.  Gibbons.  5  Wend.  224. 

*  Stacey  v,  Elph,  1  Myhie  &  K.  199. 

*  Clemens  v  Clemens,  60  Barb.  366;  Legg  v.  Mackrell, 
1-Giff,  166;  Hickson  v.  Fitzgerald,  1  Molloy,  14. 

*  Pollexfen  V.  Moore,  3  Atk.  1^72. 
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T  SUney  v.  Watoey,  Law  R.  2  Eq,  418;  Calvert  v. 
SebboD,  4  Beav.  222;  Kirkland  v.  Narramore,  105  Mass. 
31;  7  Am.  Dec.  497. 

8  Thayer  v.  Wellington,  9  Allen,  283;  85  Am.  Dec,  753; 
Newcoinb  v.  Wil  Jams,  9  Met.  5:25;  Barrua  v.  Kirk*«ad.  8 
Gray,  512;  King  v.  W  oodhuli,  3  Kdw.  Ch.  79;  Bilhngslea 
y.  Moore,  14  Ga.  370;  Re  Hawken's  Trust,  33  Beav.  570. 

$  138.  EJTact  of  adiadaimer.  —  If  the  person 
makes  a  sufdcient  disclaiojer,  the  trust  is  left  in  the 
same  condition  as  if  no  trustee  had  bsen  named.'  If 
one,  two,  or  more  disclaim,  the  property  will  vest 
in  the  other  or  others,*  and  if  only  one  was  named 
it  vests  in  the  heirs  or  personal  representatives^  sub- 
ject to  the  trust.'  It  is  presimied  that  the  settlor 
knew  the  effect  of  a  disclaimer.*  Those  of  the 
persons  named  who  do  accept  the  trust,  can  per- 
form all  the  duties  and  exercise  all  the  powers  that 
the  whole  of  them  could,'  unless  special  powers 
were  given  to  the  particular  person  and  not  to  the 
office,*  and  if  he  disclaims  the  special  powers  are 
terminated  ^  Before  a  part  of  those  aamed  can 
act  it  must  be  known  that  the  rest  refuse  to  join  iu 
the  trust.* 

*  Cl«  men«  v.  Clemens,  60  Barb.  366 ^  Leggett  ▼.  Hnn- 
ter,  19  N.  Y.  445;  Uuwkina  v.  Kemp,  3  East,  410;  Dun- 
ning V.  Banb,  6  Lans.  296. 

'  Eklis  V.  Boston  H.  &.  E.  R.  R.  Co.  107  Mass.  13; 
Denne  v.  Judge,  11  East,  288. 

'  Austin  V.  Martin,  29  Beav.  523. 

*•  Bowell  V.  Reed,  1  Plare,  435. 

'  Vandever's  App.  8  Watts  A  S.  405;  42  Am.  Dec.  306; 
Cooke  v.  Crawford,  13  Sim.  91;  Small  v.  Marwood,  9 
Barn.  &  C.  307. 

•  Wilson  v.  Pennock,  27  Pa.  St.  23S;  C©le  v.  Wad  ,  16 
Ves.  44;  WaUh  v.  Gladstone,  14  Sink  2. 
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'  Robson  V.  F2i<;ht,  33  Beav.  268. 
^  Moir  V.  Brown,  14  Barb.  39. 

$  139.  Cau888  for  removal  —It  is  of  the  utmost 
importance  that  a  trustee  should  be  honest,  faith- 
f  ai  and  competent;  and  if  he  is  not,  or,  if  he  dies, 
the  cestui  que  trfisim&j  claim  a  new  trustee/  like- 
wise if  he  leaves  the  country*  and  resides  abroad;^  or 
refuses  to  act  after  acceptance.'*     A  trustee  of   i 
religious  institution,  on  account  cf  change  of  faith.'* 
Disagreement   between    trustees    and   cestui   qi  ^ 
trust    is    not    sufficient   for   removal   by   cour*^ 
Neither  is  a  refusal   to  exercise  a  discretionary 
power ;^  nor  a  refusal  to  take  steps  to  correct  a 
settlement  under  which  some  contingent  interer/j? 
arose.®     If  trustees  refuse  to  act  with  a  co-tnisf  ee 
who  is  not  acting  properly,  he  may  be  removerl 
Corrupt  practices  a  sufficient  ground  for  removal.' ' 
The  removal  of  a  trustee  must  be  asked  for  witlua 
a  reasonable  time."      Trustees   destroying  trust 
property  may  be  removed,  and  charged  with  the 
expense  of  the  new  appointments.*^     Among  the 
causes  for  which  a  trustee  mav  be  removed  are 
breach  of  trust,*'  misconduct,**  receiving  personal 
gain,'^   bankruptcy,*'   making    improper    loans,*' 
failure  to  invest  principal,***  pay  over  income,**  or 
to  foreclose  a  mortgage;^**  if  he  becomes  a  lunatic,** 
drunkard,^*   or  an   unsuitable    person  for   other 
reasons.*®     In  suits  for  removal  of  trustee,  corrupt 
motives  may  be  alleged,  but  malice  or  enmity  to 
the  cestui  que  trust  should  not  be.'*     Proceedings 
of   this  kind,  et-en  though  irregular,,  will  stand 
until  set  aside  by  further  legal  proceedings.'*     If 
a  tiustee,  through  ignorance  or  lack  of  judgment^ 
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f  lib  to  ]>ors'ae  the  bast  course,  it  is  not  necessarily 
a  ground  for  removal,**  especially  if  the  trust 
pr  'per.  y  is  in  no  danger  of  suffering  waste,*^  and 
any  «*£  the  cestuis  que  trust  are  content.*^ 

^  Mass.  Gen.  Hospital  v.  Amory,  12  Pick.  445;  Dixon 
V.  Homer.  12  Gush,  41;  Greene  v.  Borland,  4  Met.  330; 
We]-»b  V.  Shafterbury,  7  Ves.  487. 

*  Millard  v.  Eyre,  2  Ves.  Jr.  94.. 

'  la  re  Bii^nolds  etc.  Law  R.  7  Oh.  224;  Re  HaTri80Si*a 
Trustees,  Law  J.  22  Ch.  69;  Curtis  v.  «mith,  GO  BarN.  9; 
Lili  V.  Neafie.  31  111.  101;  Farmer'a  Loan  and  Trust  Co. 
V.  Hashes,  11  Huu,  130. 

*  Tnivell  V.  tanvers,  Finch,  680;  Wood  v.  Stone,  8 
Pi  ice,  613. 

*  Attorney-General  v.  Pearson,  7  Sim.  317;  Draper  v. 
Uinar,  33  M  •.  290;  Rose  v.  Crockett,  14  La.  An.  811. 

*  Foster  v.  Davies,  4  De  Gex,  F.  &  J.  139;  Att<^rney- 
Geiieral  v.  Chapman,  3  Beav.  255;  Clemens  v.  Caldwell, 
7  Mon.  B.  171. 

^  Lee  V.  Young,  2  Younge  &  C.  Ch.  532. 

8  0'Keeffev.  Calthorpe,  1  Atk.  17. 

»  Uvedale  v.  Ettrick,  2  Ch.  Cas.  130. 

^*  Mayor  v.  Attorney-General,  7  Brown  Pari.  C.  2r5. 

'*  Attorney-General  v.  Cuming,  2  Younge  &  C.  Ch.  150. 

^'^  Ex  parte  Greenhouse,  1  Madd.  92. 

"  Atto  ney-General  v.  Pearson,  7  Sim.  309;  ThomjMon 
V.  Tliomp:«on,  2  Mon.  B.  161. 

"  lb.;  Buckeridge  v.  Glasse,  1  Craig  &  P.  126. 

*^  Ex  parte  Phelps,  9  Mod.  357;  Clemens  v.  Caldwell, 
7  Mon.  B.  171. 

!•  Harris  v.  Harris,  29  Beav.  107;  Re  Barker's  Trusts, 
1  Ch.  Div.  43;  Ro  Hopkins,  19  Ch.  Div.  61. 

*'  Johnson  v.  Simpson,  9  Barr,  416. 

"  Deen  v.  Cozzens,  7  Rob.  (N.  Y.)  178. 

^'  Ex  parte  Potts,  1  Ashm.  340. 

^  Ro  Merchants'  Bank,  2  Bjirb.  440. 
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21  Piper's  Appeal,  20  Pa.  St.  C7. 

22  Bayles  v.  Staata,  1  Halst.  Ch.  513. 

"'^  Smyth  V.  Oliver,  31  A^a.  39;  Montpelier  v.  East 
Montpeiier,  29  Vt.  12;  G7  Am  Dec.  748;  Abernathy  v. 
Abcniathy,  8  Fla.  243;  I'iper's  AppeJ,  20  Pa.  St  C7; 
\v'obl)  V.  Keal,  5  1  u,  575;  Bo^lo  v.  Bogle,  3  Allen,  153; 
Bayi)t  V.  Ba-ot,  32  Ueav.  609. 

'■^*  Parsons  v.  Jo-es,  26  Ga.  644 

25  Howard  v.  Waters,  19  Md.  529;  Curtis  v.  Smith,  60 
Barb.  9;  Hodgdon  v.  Shannon,  44  N.  H.  572. 

'^  Attorney -Greneral  v.  Coopers'  Co.  19  Ves.  192;  La- 
throp  V.  Smalley,  23  N.  J.  Eq.  192;  In  re  Durfee,  4  B. 
I.  401. 

^^  lb. 

2S  Berry  V.  Williamson,  11  Mon.  B.  245. 

$  140.  Trustees,  ho-^r removed. —Tho  pi"0\d!aans 
of  tbe  instmmeTit,  if  it  contains  iiny,  may  be  car- 
ried out;  it  may  be  done  by  the  mutual  consent  of 
all  the  interested  p.irties,  or  it  may  be  done  by 
a  court  of  competent  jurisdiction.*  In  England 
the  a})pointment,  removal,  and  substitution  of 
trustees  is  controlled  by  the  various  acts  relating 
to  trustees.'^  If  a  person  is  once  a  trustee,  he  can 
not  avoid  the  responsibility  of  the  office  unless  he 
has  been  proi)erly  removed  or  superseded,®  and  any 
unauthorized  act  of  the  trustee  in  transferring  the 
property  to  another  will  result  in  making  him  a 
trustee  ex  ntcUeflcio,* 

1  Pea*  ce  v.  Pearce,  22  Beav.  248;  Webster  v.  Vande- 
vcnter,  6  Gray,  428;  Shepherd  v.  McEvers,  4  Johns.  Ch. 
13G;  8  Am.  Dec.  561;  Drane  v.  Gunter,  19  Ala.  731; 
Cruger  v.  Hdliday,  11  Pai-e,  319. 

2  Trust,  e  Relief  Act,  10  &  11  Vict.  ch.  96;  Trustee  Re- 
lief Amendment  Act,  12  &  13  Vict.  ch.  74;  Tmsteo  Ex- 
tension Act,  15  &  16  Vict.  ch.  55;  Conveyancing  and  Law 
of  Property  Act,  44  &  45  Vict.  ch.  41. 
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'  Thatcher  V.  Candee,  3  Eejes,  167;  Webster  T.Van- 
deventer,  6  Gray,  428. 

*  Braybroke  v.  Inskip,  8  Ves.  417;  Sagden  ▼.  Cros*- 
land,  3  Smale  &  G.  192;  Crnger  v.  Halliday,  11  Paige,.314. 

$  141.  Process  and  parties. — The  equity  courts 
may  be  appealed  to,  either  by  biU  or  petition,  for 
the  removal  of  trustees.*  -^y  person  interested 
in  the  trust  may  bring  the  process  in  his  own 
name,  but  should  give  notice  to  all  who  are  in- 
terested.®  The  court  may  require  notice  to  be 
given;'  and  if  the  trust  provides  for  notification, 
the  direction  must  be  followed.*  Either  the  cestui 
que  trusty^  or  remainder-men*  may  begin  action,  and 
a  trustee  may  bring  suit  against  a  co-trustee.''  In 
case  any  of  the  interested  parties  are  minors,  a 
guardian  ad  litem  should  be  appointed.®  The  pro- 
ceedings should  be  in  a  court  having  jurisdiction  cf 
the  trust,*  and  circumstances  will  determine  who 
must  be  included  as  interested  parties,  as  the  ques- 
tion of  remoteness  varies.*® 

» Re  Livingston,  34  N.  Y.  667;  Mitchell  v.  Pitner,  15 
Ga.  319;  Re  BaHou,  Pet'r  11  R.  I.  360;  Bowditch  v.  Ban- 
nelos,  1  Gray,  220;  Re  Foster's  Will,  15  Hun,  387;  Wil- 
1  amson  v.  Suydam,  6  Wall.  723;  £x  parte  Greenville 
Academies,  7  Rich.  Eq.  471. 

*Bradstreet  v.  Butterfield,  129  Mass.  339;  Abbott, 
Pet'r,  65  Me.  680;  Guion  v.  Melvin,  69  N.  C.  242;  Keene'a 
App.  60  Pa.  St.  606.  But  see  Hartman's  App.  90  Pa. 
Sfe.  206. 

«  In  re  Robinson,  37  N.  Y.  261. 

*  Washington  etc.  R.  R.  Co.  v.  Alexandria  etc.  R.  R. 
Co.  19  Grdtt,  692;  100  Am.  Dec.  715. 

^  Buchanan  v.  Hamilton,  5  Yes.  Jr.  722;  Ex  parte  Tnnno, 
1  Bail.  Eq.  395. 

*  Re  Sheppard,  1  N.  R.  76;  Joyce  v.  Gunnels,  2  Rich. 
Eq.  260;  Ro  Livingston,  34  N.  Y.  667. 
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'  Lalco  V.  DeLambert,  4  Ves.  Jr.  592. 

«  Hunter  v.  Gibson,  IG  Sim.  158. 

»  Howard  v.  Gilbert,  39  Ala.  726. 

w  Hawley  v.  Ross,  7  Paige.  103;  Thomas  v.  Higham,  1 
Bail  Eq.  222;  Ex  parte  Brown,  f  ;oop.  295. 

i  143.  Bankruptcy  of  truBteec. — In  England 
it  has  been  held  that  bankruptcy  is  a  suficient 
cause  for  removal,'  and  the  bankrupt  act  gives  the 
courts  discretionary  power  of  removal  in  such 
caaes.^  It  is  now  generally  held,  and  espaciaUy  is 
this  true  in  America,  that  bankruptcy  is  not  a  dis- 
CjUalification;'*  and  it  neither  afi'ects  the  trust  est?.t3 
nor  relieves  the  trustee  from  his  duties  and  liabil- 
ities.* 

*  Harris  v.  Harris,  29  Beav.  107;  Bainbrigge  v.  Blair, 
1  B^av.  405. 

*  12  &  13  Vict.  ch.  130;  Re  Roche,  2  Dm.  &  Wc.r,  2  9. 

®  Turner  V.  Afaule,  5  Eng.  L.  &  Eq.  222;  Sbrvlock  v. 
Waggoner,  28  Pa.  St.  430. 

*  Belknap  v.  Belknap,  5  xillen,  458. 

J  143.  Besignation  of  trustee. — Trustees,  o.s  a 
rule,  may  not  refuse  to  serve  longer,  whenever  they 
choose,  without  giving  a  satisfactory  reason,^  er.- 
pecially  if  they  have  received  any  particular  in'i^i- 
vidual  b3nefit,  unless  they  return  it  if  pc^ssibb.^ 
If  a  trustee  serve  without  compensation,  to  bene  .t 
some  other  person,  no  time  being  named,  he  miy 
resign  at  his  convenience.^  If  the  cestui  que  fnut 
interfere  with  and  disturb  the  trustee  in  the  per- 
form ^nce  cf  his  duties,  the  latter  has  a  good  ciouse 
for  resign  ition.*  W  here  a  trustee  resigns  for  his 
own  convenience  only,  the  cost  of  the  exchange 
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should  be  paid  by  him;*  likewise,  if  it  becomes  nec- 
essary to  remove  h  m  through  some  f-iult  of  1  is.* 
Ofchsrwiss,  the  transiiar  will  ba  made  at  th3exp  nse 
of  th3  estditsJ  Equity  courts,  and  scmetinies  p.o- 
bito  ecu,  ts,  may  remove,  appoint  and  accept  Iha 
resignations  of  trustees.®  Whether  a  t-ustev3  may 
resign  a  part  only  of  his  trust  depands  upon  the 
divisibility  of  the  trust  estate,*  but  the  couiiis  will 
never  make  a  partial  removal.'® 

*  Jocea  V.  Stockett,  2  Bland,  409;  Cruger  v.  Holliday* 
11  Paige,  314. 

•2  Craig  V.  Craig,  3  Barb.  Ch.  76. 

»  Do;;lo  v.  Bo^le,  3  Allea,  158. 

*  Greenwood  v.  Wakeford,  1  Beav.  576. 

^  Howard  v.  Hhodes,  1  Keen,  581;  He  Jones,  4  Sand. 
Ch.  615. 

*  Ro  Greenhouse,  I  Madd.  92. 

'  Cartels  v.  Cmdler,  6  Mad  1.  123. 

«  no  Eastern  Pw.  R.  Co.  120  Mass.  412;  Bowditch  v. 
Banuelos,  I  iiray  220;  Dawaon  v.  Dawson,  Rice  Eq.  243; 
Field  V.  Arrowsmith,  3  Humph.  442;  39  Am.  Dec.  185; 
King  v.  Donne. ly.  5  Paige,  46. 

^  Cole  V.  Wade.  10  Ves.  27;  Craig  v.  Craig,  3  Barb.  Ch. 
76;  Curtis  v.  Smith,  6  Blatchf.  637. 

'«  Stur^es  V.  Knapp,  31  Vt.  1. 

J  144.  Discharge  of  trustee. — Trustees  may  be 
discha^'gsd  by  consent  of  all  interested  parties,  if 
they  are  competent  to  act,  but  cestuisque  ti'ust  can- 
not seek  a  trustee's  discharge  if  they  have  made  no 
objection  to  his  management.*  If  any  of  the  inter- 
ested parties  are  infants,  non  compotes  mentis,  or  oth- 
erwise disquali-ied  to  act,  the  trustee  cannot  be  re- 
moved by  consent.^  A  trustee  may  be  discharged 
if  he  is  either  incapable  or  unlit.' 
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»  WUkinson  v.  Parry,  4  Ruaa,  276. 

*  Cniger  v.  Halliday,  11  Paige,  314;  Hulme  v.  Tenant^ 
1  Bro.  C.  0.  20. 

'  Turner  v.  Maule,  5  Eng.  Law  &  Eq.  222;  Coope  v» 
Lowerre,  1  Barb.  Ch.  45;  Mennard  v.  Welford,  1  Smale 
&  G.  426;  McMahou  v.  Harrison,  2  Seld.  443. 

$  146.  Appoiatxuent  of  new  trustee. — If  all 
interested  parties,  being  competent  to  act,  agree  to 
the  appointment  of  a  new  trustee,  the  courts  will 
immediately  ratify  their  action/  but  the  usual  way 
is  to  refer  it  to  a  master.*  Exceptions  to  an  ap- 
pointment must  relate  to  the  unsuitableness  of  the 
person  recommended.'  Ordinarily  the  appoint- 
ment requires  a  conveyance  of  the  trust  property 
to  complete  it,  but  local  statutes  sometimes  pro- 
vide for  that."*  Where  these  statutes  are  in  force 
no  conveyance  is  required;  the  appointment  vests 
the  title  in  the  newly  appointed  trustee  at  once;^ 
and  in  any  case,  trust  property  will  vest  according 
to  the  provisions  of  the  trust  instrument.*  As 
the  duties  of  trustees,  unless  it  is  expressly  author- 
ized, cannot  be  delegated,^  so  new  trustees  cannot 
be  appointed  by  their  predecessors  unless  they  are 
expressly  allowed  to  do  so  by  the  trust  instru- 
ment.** But  this  rule  is  not  strictly  foHowed  in 
the  case  of  charitable  trusts.*  Every  trust  instru- 
ment should  contain  a  proper  provision  for  the  ap- 
pointment of  new  trustees.*®  The  old  trustee 
should  not  turn  over  any  of  the  trust  estate  to  the 
new  trustee  until  the  appointment  is  completed  and 
he  is  assured  of  its  regularity."  The  powers  given 
trustees  to  appoint  their  successors  oftentimes  a.ise 
out  of  confidence  in  the  particular  individuals. 
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an'l  in  any  cise  the  powers  given  should  be  exer- 
cisad  to  ciny  out,  as  nearly  as  possible,  the  inten- 
tention  of  the  settlor."  Where  the  pDvre?  is  given 
to  the  surviving  tnistea,  one  raQ,y  e:we_"ciso  it  if  the 
othe  s  d)  not  aot.*'  Where  the  power  to  appDint 
is  given  to  2h3  cpsfni  que  tru  t  when  the  trustees 
die  or  ref^ss  to  act,  he  cannot  exercise  that  power 
b3caus3  of  the  deith  or  refusal  to  act  of  cno 
only.^*  New  trustees  may  be  appointed  before  the 
death  of  the  testj,tor.^* 

^  Yonng  V.  Young,  4  Cranch  C.  C.  499;  O'Keeffe  v. 
Caltho.-pe,  1  Atk.  18. 

®  In  re  Stnyvesant,  3  Edw.  Ch.  299;  Buchanan  v. 
Hamilton,  5  Ves.  7*22;  Howard  v.   Rhodes,  1   Keen,  581. 

'  Attomey-Geieral  v.  Dysoi,  2  Sim.  &  St.  623. 

*  O'Keeffe  v.  CaHhorpe,  1  Atk.  18;  Mass.  Pub.  Stat ; 
Trusts  a  Act,  12&  13,  Vict;  Foster  v.  Goree,  4  Ala.  440; 
Crosby  v.  Huston,  1  Tex.  203. 

*  Gibbs  V.  Marsh,  2  Met.  243;  Parker  v.  Converse,  6 
Gray.  3U;  Burdrck  v.  Goddard.  11  R.  I.  516;  Goss  v. 
Slug'eton,  2  Head,  67. 

«  Ellis  V.  Bf.ston,  H.  &  E.  R.  R.  Co.  107  Mass.  13; 
Webster  Bonk  v.  Eldridge,  115  Mass.  4?4. 

^  Winthrop  v.  Attorney-General,  128  Mass.  258;  Wil- 
son V.  Towle,  36  N  H.  129:  SelHen  v.  Vermilya,  3 
Comst  525;  Swarez  v.  Pumpelly,  2  Sand.  Ch.  336. 

8  Abbott,  Pet'r,  55  Me.  580;  Wholan  v.  Reilly,  3  W. 
Va.  597;  Bowles  v.  Weeks,  14  Sim.  591;  Oglander  v.  Og- 
lander  S  De  Gex  &  S.  381. 

*  Attomey-Gene-al  v.  Shore,  1  Mylne  &  C.  394;  At- 
torney-Genera' V.  Winchelsea.  3  Bro.  C.  C.  373. 

*•*  Sunpayo  v.  Gould,  12  Sim.  426. 

"  Pearce  v.  Pfarc«,  22  Beav.  248. 

**  ATorris  v.  Preston,  7  Ves.  547;  Guion  v.  Pickett,  42 
liliss.  77. 

'3  (  ooke  V.  Crawford.  13  Sim.  91;  Sharp  v.  Sharp,  2 
Barn.  &  Aid.  405;  Hawkins  v.  Kemp,  3  East,  410. 
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"  Guion  V.  Pickett,  42  Miss.  77. 

**  NoVe  V.  Meymott,  14  Beav.  477;  Winter  v.  Budge, 
15  Sim.  596;  WaJsh  v.  Gladstone,  14  Sim.  2. 

^  146.  Benunciation  of  a  trust.— No  person  is 
obliged  to  accept  the  position  of  trustee,  but  having 
accepted  it,  he .  cannot  by  his  own  action  relieve 
hiiflself  from  the  responsibility;  he  must  have  a 
decree  of  court,  power  in  the  declaration  of  trust, 
or  the  consent  of  all  parties;*  but  an  assent  will 
b3  insufficient  unless  all  persons  in  interest  are  sui 
juris.^  Until  a  trust  has  been  regularly  and  prop- 
erly renounced,  the  trustee  is  liable,  as  in  case  cf 
loss  or  injury  to  the  estate  by  a  co-trustee,'  and 
this  liability  does  not  cease  upon  the  payment  of 
the  penalty  of  his  bond.*  The  trustee  may  bs  corn- 
palled  to  execute  the  trust,  or  to  get  relieved  from 
it  by  the  cestui  que  trust} 

*  Shei»herd  v.  M'Evers,  4  Johns.  Ch.  136;  8  Am.  Dec. 
661;  Switzer  v.  Skiles,  3  Gilm.  529;  44  Am.  Dec.  723; 
Diefendorf  v.  Spraker,  6  Seld.  246;  Lowry  v.  Fulton,  9 
Sim.  123. 

^  Cruger  v.  Halliday,  1 1  Paige,  314;  Re  Jones,  4  Sand. 
615;  103  N.  Y.  621;  57  Am.  Rep.  775;  Courtenay  v. 
Courtenay,  3  Jones  &  L.  529. 

'  Lowry  v.  Fulton,  9  Sim.  123;  Van  Home  v.  Fonda,  5 
Johns.  Ch.  403. 

*  Saunders  v.  Webber,  39  Cal.  287;  Barker  v.  Barker, 
14  Wis.  131. 

*  Sharpe  v.  Railway  Co.  Law  R.  8  Ch.  App.  697. 
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$  147.  Power  of  trustee  over  trust.— A  trustee 
may  sell  and  convey  the  trust  property,*  and  collect 
the  rents  or  dividends,"  and  this  latter  may  be 
done  by  one  of  several  co-trustees;  but  a  sale  con- 
trary to  the  terms  of  an  expvess  trust  will  be  set 
Aside.**  If  a  trustee  convey  for  the  benefit  of  his 
creditors  it  does  not  affect  the  trust  estate.*  A  stat- 
ute may  change  a  trustee's  title  to  a  power.*  A  legal 
title  to  a  trust  may  be  devised  by  the  trustee;  •  and 
this  will  be  generally  true  in  the  United  States  un- 
less a  contrary  intention  appears  from  the  language 
of  the  testator.^  The  disposition  of  the  estate, 
however,  may  be  6uch  as  to  prevent  any  conveyance 
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of  trust  property  by  the  will,^  There  are  many 
cases  where  the  title  does  not  pas?  under  the  will,* 
and  also  many  where  it  does.'"  Mortgaged  estates 
will  pass  by  devise/'  unless  there  is  a  special  pro- 
vision to  the  contrary,  but  much  depends  upon  the 
particular  facts  of  the  case  as  to  whether  the  prop- 
{VLty  will  pass  or  not.^^ 

^  Canoy  v.  Troutmaa,  7  Ired.  155;  Shortz  v.  Unangst, 
3  Watts  &  S.  55. 

^  Saunders  v.  Schmaelgle,  49  Cal.  59;  Townley  v. 
Sherbom,  Bridg.  35. 

^  Lahen^i  v.  Dupasseur,  56  Barb.  23(5;  Cruger  v.  Joms, 

18  Barb.  468. 

*  Abbott,  Pet'r,  55  Me.  580;  Chace  v.  Chapin,  130  Mass. 
128;  In  re  McKay,  1  Lowell,  345;  Cook  v.  TuUis,  18 
Wall.  332. 

*  Fitzgerald  v.  Topping,  48  N.  Y.  441;  Jones  v.  Shid- 
dock   41  Ala.  2)2;  Palmer  v.  Williams,  2t  Mich.  328. 

*  Ex  parte  Morgan,  10  Ves.  101;  Lindsell  v.  Thujker^ 
12  Sim.  178. 

^  Richardson  v.  Woodbury,  43  Me.  206;  Jackson  v. 
Delancy,  13  Johns.  537;  7  Am.  Dec.  403;  Drane  v.  Gunter, 

19  Ala.  731;  Tavlor  v.  Benham,  5  How.  270;  BaUard  v. 
Carter,  5  Pick.  112;  16  Am.  Dec.  377. 

^  Leeds  v.  Munday,  3  Vei.  348;  Sylvester  v.  Jarman^ 
10  Price,  78;  Hope  r.  LiddeH,  21  Beav.  183;  Rackham.v. 
SiddaU,  16  Sim.  297;  Merritt  v.  Lisurance  Co.  2  Edw. 
Ch.  547. 

9  Lindsell  v.  Thacker,  12  Sim.  178;  GaUiers  v.  Moss,  9 
Bam.  &  C.  267. 

*•  Ex  parte  Shaw,  8  Sim.  159;  Heath  v.  Knapp,  4  Barr, 
228;  Willard  v.  Ware,  10  ARen,  263;  Bangs  v.  Smith,  98 
Mass.  273;  Stone  v.  Hackett,  12  Gray,  227. 

"Ballard  v.  Carter,  6  Pick.  112;  IC  Am.  Dec.  377; 
Mather  v.  Thomas,  6  ^Am.  119;  Doe  v.  Bennett,  6  Exch'. 
892;  Richardson  v.  Woodbury,  43  Me.  206. 

^  MacDonald  v.  Walker,  14  Beav.  556;  Cooke  v.  Craw- 
ford, 18  Sim.  98;  Beasley  v.  Wiikinson,  13  Jur.  649, 
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$  148.  Number  of  trustees. — If  several  trus- 
tees have  the  power  to  appoint  their  successors, 
they  should  appoint  the  same  number  to  succeed 
them/  unless  the  power  of  appointment  provides 
for,  or  gives  discretion  regarding  the  numbar.'  If 
no  successor  can  be  found,  the  court  gives  the  re- 
maining trustees  full  power.' 

^  Maf»8.  Gen.  Hospital  v.  Amory,  12  Pick.  445;  Rex  v. 
Laxdale,  1  Burr.  448;  Hulmo  v.  IIa.iue,  2  AJylne  & 
K.  68-2. 

■^  Emmet  v.  Clark,  3  Giflf.  32;  Hammond  v.  Grander, 
128  Mass.  272;  Atty-Gen.  v.  Barbour,  121  Moss.  568; 
Greene  v.  Borhind,  4  Met.  330. 

»  Re  Stokes'  Trusts,  Law  R,  13  Eq.  333. 

i  149.  Substitution  of  truateea.  ^Courts  will 
try  to  carry  out  the  wishes  and  intention  of  the 
settlor,  so  far  as  they  can  be  determined,'  and  see 
that  bonds  are  given  if  required.'  A  ood  cause 
for  cliano;e  of  trustees  must  b3  shown  before  the 
court  will  take  any  action,^  a  fancy  or  caprice  of  the 
cestui  qiie  trust  is  insuflScient."*  Courts  will  ba 
very  careful  in  their  appointments;  foreign  trus- 
tees will  bs  required  to  give  bonds;*  they  will  b3 
particularly  cautious  about  making  a  ccsfui  que 
trust, ^  a  husband,^  or  a  wife,^  a  trustee.  Neither 
will  they  allow  new  trustees  the  power  of  appointing 
their  successors.' 

.    ^  Re  Tempest,  Law  R.  1  Ch.  487. 

«  Re  Robison,  37  N.  Y.  261. 

»  Stevenson's  App.  68  Pa.  St.  101. 

*  Ward  V.  Dortch,  69  N.  C.  279;  Bouldin  y.  Alexander, 
16  WalL  132. 

B  Gibson's  Case,  1  Bland.  138;  17  Am.  Deo.  257» 
Tun  ON  Trusts— 17 
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*  Reid  V.  Reid,  30  Beav.  388;  Craig  v.  Hone,  2  Edw. 
Ch.  654. 

^  Bonnet  v.  Davis,  2  P.  Wms.  316;  Ficqnet  v.  Switn, 
4  Mason,  455;  Gardner  ▼.  Weekg,  32  Ga.  696;  Shirley  v. 
Shirley,  9  Paige,  363;  Griffith  v.  Griffith,  5  Mon.  B.  113. 

8  Ibid. 

*  Holder  v.  Durbin,  11  Beav.  694;  Bowles  v.  Weeks^ 
14  Sim.  591. 

i  150.  Bankruptcy  of  trustee. — If  the  equita- 
ble title  is  in  the  bankrupt,  it  will  pass  to  his  as- 
signee, and  the  creditors  will  take  it/  If  an  as- 
signee receive  trust  propsrty  when  he  should  not,  it 
may  b3  recovered  back,  or  new  trustees  may  ba  ap- 
pointed and  receive  it.*  The  trust  property  may  be 
followed  so  long  as  it  can  ba  identiJed,®  but  when 
its  identity  is  lost  the  claim  of  the  cestui  que  trust 
must  bs  proved  like  any  other.*  Those  receiving 
through  the  trustee,  if  they  have  notice,  take  sub- 
jecjt  to  the  trusts,  and  the  remedy  of  the  cestui  que 
trust  is  against  the  trustee,  as  no  stranger  can  ba 
held  liable  by  him,*  unless  it  be  for  entry  and  occu- 
pation.* 

^  Pamham  v.  Hnrst,  8  Mees.  &  W.  743;  Boddington 
v.  Castelli,  1  El.  &  R  879. 

*  Carpenter  v.  Mamel',  3  B.  &  P.  40;  Winch  v.  Kee- 
ley,  1  Term.  R.  619. 

3  Taylor  v.  Plumer,  3  Maule  &  S.  562. 

*Ryall  v.  Piolle,  1  Atk.  172;  Scott  v.  Surman, 
Willes,  403. 

^  Doe  V.  Pribe,  16  Mees.  &  W.  603;  ReiynoldST.  Jotfes, 

2  Sim.  &  S.  206. 

*  Oatman  v.  Barney,  46  Vt  694. 

$  151.  Dalegation  of  authority.— The  offiee  of 
trustee  cannot  be  delegated,  as  it  10  one  of  per* 
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sonal  confidence.^  The  truetee  has  no  right  to 
impose  his  duties  upon  any  one  else,  nor  can  he 
shirk  his  responsibilities'  by  having  his  duties  per- 
formed by  an  attorney,'  co-trustes,*  or  stranger.* 
Yet  there  are  cases  where  the  trustee  may  invoke 
ths  aid  of  others/  arisii^  out  of  either  a  legal  or 
moral  nesassity.''  A  co-executor  or  co-trustee  may 
pay  over  trust  funds  to  his  co-executor  or  co-trustee 
without  bsing  liable  therefor,  if  he  can  be  con- 
sidered as  doing  it  of  necessity,*  and  there  may  be 
other  circumstances  which  will  excuse  him.®  A 
trustee  may  employ  agents  if  he  exercise  ordinary 
cire  and  prudence  in  so  doing,  unless  a  parsonal 
discretion  is  vested  in  him.^^  It  has  baen  held 
that  necessity  includes  the  usual  course  of  busi- 
ness,^ ^  and  a  co-tmstee  may  act  as  an  agent  where 
assistance  is  really  required-*'  No  one  but  the 
particular  individual  can  exercise  a  discretion 
given  the  trustee,"  not  even  a  co-trustee. '"•  Ihe 
employment  of  agents,  attorneys,  and  others,  may 
not  be  a  delegation  of  the  trust,*  ^  and  a  sale  of  the 
trust  estate  may  not  result  in  a  delegation  of  any 
of  the  trustee's  powers.**  Trustees  are  not  respon- 
sible for  acts  of  agents  if  they  are  following  the 
directions  of  the  settlor.*^ 

^  Trutch  V.  Lamprell,  20  Beav.  116;  Niles  v.  Stevens, 
4  Denio.  399;  Beelunan  v.  Bonaor,  23  N.  Y.  298;  80  Am. 
Dec.  269. 

^  Taylor  v.  Hopkins,  40  111.  442. 

3  Ingle  V.  Partridge,  32  Beav.  661;  Sinclair  v.  Jackson, 
8  Cowen,  543;  Chanu>er8  v.  Minchin,  7  Ves.  196. 

*  Thompson  v.  Finch,  22  Beav.  316;  Eaves  v.  Hickson* 
30  Beav.  136;  Berger  v.  Duff,  4  Johns.  Ch.  368. 

*  Bales  V.  Perry,  61  Mo.  449;  Niles  v.  Stevens,  4  Denio, 
309;  Newton  v.  Bronson,  13  N.  Y.  587. 
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*  Mason  v.  Wait,  4  Scam.  132;  Lewis  ▼.  Beed,  11 
Ind.  239. 

^  Chambers  v.  Minchin,  7  Ves.  193;  Cloagh  v.  Bond, 
3  Mylne  &  C.  497. 

*  Joy  V.  Campbell,  I  Schoales  &  L.  341;  State  v.  Guil- 
ford, 15  Ohio,  693;  Barrings  v.  Willing,  4  Wash.  C.  C. 
251;  Deaderick  V.  Cantrell,  10  Yerg.  264;  31  Am.  Dec.  576. 

*  Chambers  v.  Minchin,  7  Ves.  198;  Churchill  v.  Hob- 
son,  1  P.  Wms.  241. 

^®  Alexander  v.  Alexander,  2  Ves.  Sr.  643;  Crewe  v. 
Dicken,  4  Ves.  97. 

"  Hawley  v.  James,  7  Paige,  213;  32  Am.  Dec.  623; 
Thomas  v.  Scruggs,  10  Yerg.  401;  Blight  v.  Schenck,  10 
B-irr.  285;  51  Am.  Dec.  478. 

"  Leggett  V.  Hunter,  19  N.  Y:  445;  Abbott  v.  Rubber 
Co.  33  Barb.  579;  Bowes  v.  Seeger,  8  Watts  &  S.  222. 

^^  Pearson  v.  Jamison,  1  McLean,  197;  Doe  v.  Kobin- 
Bon,  24  Miss.  688;  Singleton  v.  Scott,  11  Iowa,  689. 

"  Crewe  v.  Dicken,  4  Ves.  97. 

"  Bales  V.  Perry,  51  Mo.  449;  Ex  parte  Rigby,  19  Ve«. 
463;  Powell  v.  Tuttle,  3  Comst.  396;  Sinclair  v.  Jackson, 
8  Cowen,  582. 

"  Saunders  v.  Webber,  39  Cal.  287;  Cooke  v.  Crawford, 
13  Sim.  91;  Wilson  v.  Bennett,  5  De  Gex  &  S.  475. 

"  Doyle  V.  Blake,  2  Schoales  &  L.  239;  Keane  v.  Rob- 
arts,  4  Madd.  332. 

J  152.  Co-trustees. — Co-trustees  must  execute 
their  duties  jointly,  forming,  as  it  were,  but  one 
trustee.*  All  trustees  are  acting  trustees,  if  they 
have  accepted  the  office,  and  a  part  cannot  proceed 
without  the  rest,  so  that  if  all  will  not  act,  an  ap- 
plication must  be  made  to  the  courts  to  solve  the 
difficulty.*  One  tnistee  may  act  as  the  agent  of 
all,  but  he  acts  as  agant  only  and  not  es  an  indi> 
vidual  trustee.^  The  rule  as  to  the  joinder  of 
trustees  is  not  so  strictly  adhered  to  in  America  as 
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elsewhere.^  In  trusts  of  a  public  character,  the 
act  of  a  majority  of  the  trustees  is  treated  as  the  act 
of  the  whole,*  if  within  the  scope  of  their  duties;  • 
and  if  the  minority  refuse  to  concur  or  perform 
what  is  required  of  them  by  way  of  executing  the 
trust,  their  places  will  be  fiUed  by  others  on  appli- 
cation to  the  courts;"'  but  a  majority  cannot  prevent 
any  one  of  them  from  enjoying  his  interest  in  and 
rights  to  the  trust  property.®  Where  the  trust  re- 
quires it,  all  the  trustees  must  agree  and  join,  even 
in  case  of  a  public  trust,"  but  a  private  trust  may 
be  administered  by  the  majority  if  the  trust  so  pro- 
vides. ^°  An  authority  merely  ends  with  the  death 
of  a  person  unless  it  is  coupled  with  an  interest," 
as  is  the  case  with  co-truStees.'* 

1  Ex  parte  Rigby,  19  Ves.  463;  Cox  v.  Walker,  26  Mo. 
504;  Eidgeley  v.  Johnson,  11  Barb.  527;  Shook  v.  Shook, 
19  Barb.  653;  Austin  v.  Shaw,  10  Allen,  552;  De  Peyster 
T.  Ferrers,  11  Paige,  13;  Holcombv.  Holcomb,  3  Stockt. 
281;  Smith  v.  Wildman,  37  Conn.  384. 

'  Scruggs  V.  Driver,  31  Ala.  274;  Wood  v.  Wood,  5 
Paige,  696;  28  Am.  Dec.  451;  Davis  v.  McNeil,  1  Ired, 
Eq.  344;  Guy  ton  v.  Shane,  7  Dana,  498. 

^  Sinclair  v.  Jackson,  8  Cowen,  543;  Lewis  v.  Heed,  11 
Ind.  239;  Abbot  v.  Rubber  Co.  33  Barb.  579;  Bowes  v. 
Seeger,  8  Watts  &  S.  222. 

*  Learned  v.  Welton,  40  CaL  349;  Vandever's  App.  8 
Watts  &  S.  405;  42  Am.  Dec.  305:  Bumgamer  v.  Cogs- 
well, 43  Mo.  259. 

*  Sloo  V.  Law,  3  Blatchf.  C.  C.  459;  Att'yGen.  v.  Shear- 
man,  2  Beav.  104;  Younger  v.  Welham,  3  Swans.  180. 

*  lb.;  Ward  v.  HipweU,  3  Giff.  647. 

^  Clarke  v.  Parker,  19  Ves.  1;  Williams  v.  Nixon,  2 
Beav.  472;  Bnirill  v.  Shell,  2  Barb.  457;  Methodist  Church 
▼.  Stewart^  27  Barb.  553. 

.    •IK 
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^  I:i  ro  CLnrcli,  Smithwick,  1  Woek.  N.  105. 

*•  Taylor  v.  Dick-nson,  16  Iowa,  483;  Clarke  v.  Parker, 
19  \'es.  1;  Re  Mechanics'  Bank,  2  Barb.  446. 

"  Butler  V.  Bray,  Dyer,  189;  Att'y-Gen.  v.  Gleg,  1  Atk. 
356;  Adams  v.  BuckJand,  2  Vem.  514;  Hall  v.  Jones,  2 
Sim.  41. 

"  Greg<T  V.  Currier,  36  N.  fl.  200;  Aubnchon  v.  Lory, 
23  Mo.  99;  Stewart  v.  Pettus,  10  Mo.  755;  Britton  v. 
L3wi3,  8  Rich.  Eq.  271;  Smith  v.  McConnell,  17  HI.  135; 
63  Am.  Dec.  340;  Powell  v.  Knox,  16  Ala.  364. 

$  153.  Liability  of  cotrustees. — Generally 
spsikin^,  a  trustee  is  not  liable  for  the  acts  or  in- 
action of  a  co-trustee.'  Trustees  formerly  were  re- 
sponsible for  money  where  they  had  receipted,  but 
this  rule  is  now  considerably  modified,'  and  there 
is  no  responsibility  where  a  receipt  is  signed  simply 
for  conformity,®  though  the  trustee  must  show  that 
to  b3  the  fact,*  as  the  receipt  is  prima  fade  evi- 
dence a'^inst  him.*  If  a  trustee  signs,  when  not 
required  to,  he  becomes  liable,*  though  even  then 
lie  may  show  that  his  action  did  not  bind  him.' 
It  may  be  said  that  an  executor  is  liable  for  any 
aot  which  reduces  property  of  the  estate  to  the 
possession  of  a  co-executor;®  it  may  be  called  either 
a  liability  for  the  acts  of  a  co-trustee,  or  for  his  own 
neglect  and  laches.'  A  trustee  must  prevent  or 
remedy  a  breach  of  trust  by  a  co-trustee  if  possi- 
bla.^**  The  active  management  of  the  trust  may  be 
in  one,"  or  the  duties  maybe  divided  among  them.*' 
If  the  trust  funds  or  any  part  of  tliem  are  properly 
or  necessarily  in  the  hands  of  one  trustee,  the 
others  may  not  be  liable;"  so  of  shares  of  stock.'* 
If  they  agree  to  be  liable  for  tiie  deeds  of  each 
other,   they  will  be  held.'*     If  the    declarutioii 
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makes  all  the  trustees  liable,  they  cannot  avoid  the 
liability  if  they  accept  the  trust;**  and  if  it  ex- 
pressly relieves  them  from  joint  liability,  it  would 
not  include  acts  the  equivalent  of  a  breach  of 
trust."  Trustees  may  by  t'jeir  joint  action  estop 
themselves  to  deny  a  joint  liability.^^ 

'  Townley  v.  Sherborne,  Bridg.  35;  Petejs  v.  Beverly, 
10  Peters,  5:^2;  Taylor  v.  Bcnham,  5  How.  233;  Banks  v. 
Wilkes,  3  Sand.  Ch.  99;  Jones's  App.  8  .Watts  &  S.  143; 
42  Am.  Dec.  282. 

^  Shipbrook  v.  Hinchinbrook,  16  Ves.  479;  Kip  v. 
iJenniaton,  4  Johns.  13;  Webb  v.  Ledsam,  1  Kay  s  J. 
388;  Brice  v.  Stokes,  21  Ves.  324. 

'  Harden  v.  Parsons,  1  Eden,  147;  Stowe  v.  Bowen,  99 
Mass.  194;  Monell  v.  Monell,  5  Johns.  Ch.  283;  9  Am. 
Dec.  298;  Irwin's  App.  35  Pa.  St.  294;  Griffin  v.  Macaulay, 
7  Gratt.  476. 

*  lb. ;  Manahan  v.  Gibbons,  19  Johns.  427;  Dead- 
crick  v.  Cantre^],  10  Yerg.  204;  31  Am.  Dc<v  57G;  Hall  v. 
Carter,  8  Ga.  38a 

^  Henarat's  App.  12  Harris,  413;  Maccubbin  v.  Crom- 
well, 7  GiU  &  J.  157. 

*  Murrpll  V.  Cox,  2V»m.  570;  Duncommon's  App.  17 
Pa.  St.  270;  Jones's  App.  8  Watts  &  S.  147;  32  Am. 
Bee.  282. 

■^  We^tley  v.  Clark,  1  Eden,  357;  Scurfiild  v.  Hoves, 
3Bro.  C.  C.  90;  Ochiltree  v.  Wright,  1  Dev.  &  B.  Eq.  336; 
Stell's  App.  10  Barr,  152. 

8  C]oii':jh  V.  Dixon,  8  Sim.  594;  Spencer  v.  Spencer,  11 
Paige,  299;  Hovcy  v.  Blakeman,  4  Ves.  608. 

®  Brico  v.  Stokes,  11  Ves.  319;  'im  v.  Downing,  11 
Sersr.  &  R.  71;  WeiGrand's  App.  28  Pa.  St.  471;  State  v. 
Ouilford,  15  Ohio,  593. 

^^  Booth  V.  Booth,  1  Beav.  125;  Mnmford  v.  Mnrry,  6 
Jo  ms.  Ch.  1,  452;  Clark  v.  Clark,  8  Paige,  153;  35  Am. 
Pea.  676. 

>^  Ochiltree  v.  Wright,   1  Dev.  ^  B.  Eq.  336;  Ray  v. 
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Doughty,  4  Blackf.  115;  Joi^es'  App.  8  Watts   &  S   143; 
35  Am.  Dec.  676. 

"  Ibid. 

"  Bac!  n  V.  Bacon,  5  Ves.  331;  H-^nbury  v.  Kirkland,  3 
Sim.  265;  Cowell  v.  Gatcombe,  27  Beav.  568, 

^*  Consterdine  v.  Consterdine,  31  Beav.  331. 

15  Towne  v.  Ammidown,  20  Pick.  535;  Brazer  v.  Clark,  5 
Pick.  96. 

18  Wood  V.  Wood,  6  Paige,  596;  28  Am.  Dec.  451;  Con- 
tee  V.  Dawson,  2  Bland.  Ch.  264. 

"  Dawson  v.  Clark,  18  Ves.  254;  Rehden  v.  Wesley,  29 
Beav.  213;  Brumridge  v.  Bruoiridge,  27  Beav.  5;  Wil- 
kins T.Hogg,  3Giff.  116. 

"  Clark's  App.  6  Hams,  175;  Hengst's  App.  12  Har- 
ris, 413. 

$  154.  Same. — Some  of  the  authorities  decide 
that  if  trustees  jointly  execute  a  power  of  sale,  all 
are  liable  for  the  receipts,*  but  the  bulk  of  the  de- 
cisions look  upon  a  sale  like  a  receipt  for  trust 
funds,  where  there  is  no  joint  liability; '  and  there 
certainly  is  no  joint  liability  after  the  proceeds 
have  been  safely  invested.®  Some  authorities  re- 
lieve a  co-trustee  from  any  liability  where  one  exe- 
cutes a  discretion  given  to  him  individually,*  while 
in  a  mandatory  trust  all  the  trustees  must  be  liable.* 
If  a  trustee  runs  any  unnecessary  risk  in  allowing 
a  co-trustee  to  continue  trust  funds  in  his  posses- 
sion, he  will  be  liable.'  A  trustee  must  neither 
aid  a  co-trustee  in  ill-doing,  nor  allow  him  to  do 
things  which  will  make  it  the  easier  for  the  latter 
to  commit  a  breach  of  trust.^  If  a  breach  is  seen 
or  suspected,  immediate  action  must  be  taken  to. 
prevent  it.®  If  a  trustee  knows  that  a  co-trustee 
is  dishonest,  or  incapable  of  wiselj  managing  trust 
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funds,  yet  allows  him  to  hold  them,  lie  \nll  ba 
liable  for  loss  or  injury  to  the  trust  e  tato.®  A 
trustee  is  nob  linble  for  a  co-trustee  holding  trust 
funds  throuflrh  crime  or  f'Bud.**  A  trustee  rec  iv- 
ing  trust  fjin-lo  is  personally  responsible  for  the 
application  of  them." 

^  Hiuscr  V.  L  'hman,  2  Ired.  Eq.  694;  Spencer  v. 
Si)eucer,  1 1  Paige,  299^ 

^  Boyd  V.  Boyd,  3  Gratt.  114;  Atcheson  v.  Robertson, 
3  Eich/Eq.  132;  65  Am.  Dec.  634.  But  see  Glenn  v.  Mc- 
Kim,  3  Gill,  306. 

»  lb. 

*  Thomas  v.  Scru'^fifs,  10  Yor«f.  400;  Deaderick  v.  Can- 
trell,  lOYcrg.  264;  31  Am.  Dec.  576. 

*  lb.:  B'lrrill  v.  Sheil,  2  Barb.  457;  Wood  v.  Wood,  6 
Paige,  696;  23  Ara.  Dec.  451. 

*  Eorbert  v.  Biitter,  21  B^av.  500;  Pirn  v.  Dawning,  11 
Serg.  &  V.  71;  Lincoln  v.  Wright,  4  Beav.  427. 

^  ChnmliTS  V.  Minchin,  7  Ves.  198;  Bates  v.  Scales,  12 
Ves.  402;  French  v.  Hobaon,  0  Vos.  103;  Monell  v.  Mo- 
nell,  5  Johns.  Ch.  2S3;  9  Am.  Dec.  293;  Crane  v.  Heam, 
26  K  J.  Eq.  378;  Olive  v.  Court,  8  Price,  166. 

^  Grnham  v.  Austin,  2  Gratt.  273;  Clark  v.  Clark,  8 
Paicro,  15^;  35  Am.  Dec.  676;  Mumford  v.  Murray,  6 
Johns.  Ch.  1 ;  ^'chenck  v.  Sehenck,  1  C.  E.  Green  Ch.  174. 

^  Elmendorf  v.  Linsin'^,  4  Johns.  Ch.  582;  Wyman  v. 
Jones,  4  Md.  Ch.  530;  Evans's  Eat.  2  Ashm.  470. 

«»  Griffiths  V.  Porter,  25  Beav.  236;  Marge  ts  v.  Perks, 
Law  J.  34  Ch.  109;  Eag^r  v.  Barnc,  31  Beav.  579. 

"  Edmonds  V.  Crcnshiw,  14  Peters,  166;  HuThlett  v. 
Hiighlett,  5  Humph.  453;  Sparhawk  v.  Buell,  9  Vt.  41. 

$  155.  liability  of  co-executors. — Like  trus- 
tees, executors  mav  or  may  not  be  liable  for  their 
own  acts  only.*  Yet  the  law  is  more  strict  in  ref- 
erence to  the  latter,  and  generally  they  are  liable  if 
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they  sign  receipts,  whatever  the  circumstances,'  or 
join  in  a  power  of  sale.'  These  distinctions,  how- 
ever, are  gradually  disappearing,  and  there  is  little 
difference  now  in  the  liabilities  of  trustees  and  ex- 
ecutors/ If  an  executor,  like  a  trustee,  turn  over 
estate  funds  to  a  co-executor,  or  make  it  easy  for 
the  latter  to  misuse  the  funds,  he  will  be  person- 
ally liable;^  otherwise  as  to  matters  in  which  an 
executor  is  obliged  to  join.'  An  executor  is  always 
liable  if  he  fails  to  use  due  diligence.''  The  rules 
relating  to  administrators  are  similar  to  those  as  to 
executors.^  If  an  action  is  brought  upon  an  exec- 
utor's bond,  if  the  bond  was  given  jointly,  the  lia- 
bility upon  it  will  also  be  a  joint  one;'  otherwise  as 
to  an  exe3utor's  estate  if  brea(!h  occur  after  his 
death.^®  If  tha  bonds  are  separate,  as  they  may 
be,  such  a  joint  liability  is  not  thereby  created.'* 

1  McKim  V.  Aulbach,  130  Mass.  481;  39  Am,  Rep.  470, 
Kerr  v.  Kirkpatrick,  8  Ired.  Eq.  137;  White  v.  Bullo-k,  20 
Barb.  91;  Kerr  v.  Water,  19  Ga.  136;  Sutherland  v.  Brush, 
7  JohQS.  Ch.  17;  11  Am.  Dec.  383;  Fennimore  v.  Fenni- 
more,  2  Green  Ch.  292. 

'  Clarke  v.  Jenkins,  3  Rich.  Eq.  318;  Manahan  v.  Gib- 
bons,  19  Johns.  427;  Johnson  v.  Johnson,  2  Hill  Eq.  290; 
59  Am.  Dec.  72. 

5  Mathews  v.  Mathews,  1  McMull.  Eq.  410;  Hauser  v* 
Lehman,  2  Ired.  Eq.  594. 

*  McKim  V.  Aulbach,  130  Mass.  481;  39  Am.  Rep.  470; 
Ochiltree  v.  Wright,  1  Dev.  &  B.  Eq.  336;  Scurfield  v. 
Howes,  3  Bro.  C.  0.  94;  Dovle  v.  Blnke,  2  Schoales  &  L. 
24:;  Shipbrook  v.  Hincbinbrook,  16  Ves.  479. 

5  Candler  v.  Tillett,  22  Beav.  263;  Adair  v.  Brimmer, 
74  N.  Y.  539;  Edmonds  v.  Crenshaw,  14  Peters,  166; 
Lewis  V.  Nobbs,  Law  R.  8  Ch.  Div.  591. 

•  Hovey  v.  Blakeman,  4  Ves.  608;  Hewitt  v.  Foster,  6 
Beav.  259;  Moses  v.  Levi,  3  Younge  &  0.  359;  Murrill  v. 
Cox,  2  Vern.  670. 
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7  Clark  r.  Clark,  8  P«ii;e,  152;  35  Am.  Dec.  676;  Bick 
V.  Motley,  2  Mylne  &^K.  312;  fegbert  v.  Batter,  21 
Bcav.  660;  Candler  v.  Tillett»  22  Beav.  257;  Carter  v.  Cut- 
ting,  5  Munf.  22.0. 

3  lb.;  Murray  v.  Blatchford,  1  Wend.  583;  19  Am. 
Dec.  537;  O'Neall  v.  Herbert,  1  McMull.  Eq.  495. 

•  Ames  V.  Armstrong,  106  Mass.  15;  Newcomb  v. 
WiHiams,  9  Met.  625;  HiU  v.  Davis,  4  Mass.  137;  Jeff- 
3-ies  V.  Lairson,  39  Misa.  791;  Braxton  v.  State,  25 
Ind.  82. 

*•  Towne  v.  Ammidown,  20  Pick.  535. 

"  McKim  V.  Aulbach,  130  Moss.  431;  39  Am.  Rep.  470. 


J  166.  Profit  of  trustees. — The  trustees  must 
seek  to  gain  banefits  and  promts  for  their  cestui  que 
trust  and  not  for  themselves.*  A  trustee  may  pur- 
chase from  his  cestm  qite  trusty  but  not  unless  the 
purchase  is  fair  and  open,  and  capable  of  bearing 
rigid  inspection."  Jf  a  trustee  makes  purchases 
which  are  bonelcial  to  the  cet^ttd  que  trust,  the  latter 
must  have  tho  baneiit  of  them,*'*  unless  he  deolines 
tD  accept,  in  which  case  the  trustee  can  himself 
take  advantago  of  any  future  gain  or  profit  aris- 
ing therefrom.*  The  same  is  true  if  the  purchase  is 
made  at  an  auction  sale,'  and  the  cestui  que  trust 
canclaimtho  bonefltarisingfrom  the  purchase  or  not, 
»s  ha  chooses.*  The  trustee  should  not  purchase 
bdcanse  h3  has  special  opportunity  for  taking  ad- 
vantage of  the  cestui  que  trust,  and  such  action 
would  be  inconsistent  with  his  duties  as  trustee.' 
Keither  should  a  trustee  receive  a  gift  from  his 
ixstui  que  trust.^  If  the  latter  wishes  to  avoid 
a  purchase  by  the  trustee  he  must  do  it  within  a 
reasonable  timo,^  or  it  will  stand,  for  only  the  ces' 
Udgu9irust  or  those  claiming  through  or  under 
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him  can  question  it.'®  If  a  trustee  use  the 
trust  funds  in  his  own  business,  or  speculate  with 
them,  all  the  profits  will  go  to  the  cestui  que  trusty 
while  the  trustee  must  bear  all  the  losses  sus- 
tained.^' All  persons  holding  a  fiduciary  relation 
must  account  for  all  assets  received/*  but  if  there  is 
no  fiduciary  relation,  there  is  no  liability  unless  it 
be  for  interest."  The  advantage  accruing  to  the 
cestui  que  trust  would,  in  case  of  change,  go  to  his 
successor  in  interest."  A  trustee  should  not  be 
the  receiver  of  the  estate.**  Trustees  can  receive 
no  additional  compensation  for  acting  in  any  other 
capacity.'*  A  trustee  cannot  set  up  a  claim  to 
trust  property  adverse  to  the  cestui  que  irust,^''  nor 
deny  his  title. '^  The  trustee  must  assume  that  the 
trust  is  valid,"  and  always  act  for  the  interest  of 
the  trust,  even  though  he  have  knowledge  suf- 
ficient to  impeach  it.°°  If  -  a  cestui  que  trust  die, 
the  trustee  cannot  profit  from  the  estate,*'  neither 
can  an  executor.** 

*  Bently  v.  Craven,  18  Beav.  76;  Martin  v.  Martin,  12 
Sim.  579;  Johnson  v.  Baber,  22  Beav.  562;  ParshaH's  App. 
65  Pa.  St.  233. 

'  Morse  v.  Royal,  12  Ves.  372;  Harrington  v.  Brown, 
5  Pick.  519;  Jones  v.  Smith,  33  Miss.  215;  Lyon  v.  Lyon, 
Sired.  Eq.  201;  Dunlap  v.  Mitchell,  10  Ohio,  117;  Slada 
V.  Van  Vechten,  11  Paige,  21. 

*  Ex  parte  Lacey,  6  Ves.  628;  King  v.  Cashman,  41 
HI.  31;  89  Am.  Dec.  366;  Schoonmaker  v.  Van  Wyke,  31 
Barb.  457;  Slade  v.  Van  Vechten,  11  Paige,  21. 

*  Barwell  ^k  Barwell,  34  Beav.  371. 

*  Sanderson  V.  Walker,  13  Ves.  601;  Patton  v.  Thomp- 
son, 2  Jones  Eq.  285;  62  Am.  Dec.  222;  Beeson  v.  Bee- 
eon,  9  Barr.  279;  Wiswall  v.  Stewart,  32  Ala.  433;  70 
Am.  Dec.  549;  Iddings  v.  Bnien,  4  Sand.  Ch.  223. 

*  Andrews  v.  Hobson,  23  Ala.  210;  Evertson  v.  Tap^ 


205  TRU8TES9.  (  150 

fan,  5  Johns.   Ch.  497;  Mason  v.  Mjurtin,  -4  Md.  124; 
mith  V.  Lansint',  22  N.  Y.  630;  Wiswall  v.  Stewart,  32 
Ala.  433;  70  Am.  Dec.  «549. 

■^  Kicharrlson  v.  Spencer,  18  Mon.  B.  450;  Hawley  r. 
Cramer,  4  Cowen,  717;  Landis  v.  Scott,  32  Pa.  St.  495; 
Van  Ei)p8  V.  Van  Epps,  9  Paige,  237. 

8  Green  v.  Winter,  I  Johns.  Ch.  26;  7  Am.  Dec.  475; 
Baxter  v.  Gostun,  1  Bnab.  £q.  2G2. 

•  Jackson  v.  Walsh,  14  Johns.  407;  Boone  v.  Chiles,  10 
Peters  177;  f  ollansbee  v.  Kilbreth,  17  111.  522;  76  Am. 
Dec.  691. 

*•  Association  v,  Beekmau,  21  Barb.  565;  Iddings  v. 
Braen,  4  Sand.  Ch.  223;  NcNish  v.  Pope,  8  Itich. 
lik|.  112. 

"  Parker  v.  Blozam,  20  Beav.  295;  Penman  v.  Slocnm, 
41  N.  Y.  53;  Brown  v.  Rickets,  4  Johns.  Ch.  303;  8  Am. 
Dec.  567;  Durling  v.  Hammer,  5  Green  C.  E.  220. 

^*  Richardson  v.  Spencer,  18  Mon.  B.  450;  Jones  v. 
Dexter,  130  Mass.  380;  39  Am.  Rep.  459;  CraWdhayv. 
Collins,  15  Ves.  226;  Parsons  v.  Hayward,  31  Beav.  199. 

"  Chambers  V.  Howell,  11  Beav.  6;  Strond  v.  Gwyer, 
28  Beav.  13a 

"  Mathison  V.  Clarke,  3  Drew.  3;  Lancaster  v.  Evors,  10 
Beav.  154;  Davis  v.  Barrett,  14  Beav.  542. 

^^Sykes  V.  Hastings  11  Ves.  303;  Sutton  v.  Jones,  15 
Ves.  584. 

"  Chri  tophers  v.  White,  10  Beav.  523;  Lyon  v.  Baker, 
5  De  Gex  &  S.  622;  Jenkins  v.  Fickling,  4  Desaus.  370; 
Mayer  v.  Galluchat,  6  Rich.  Eq.  2. 

"  Benja*nin  v.  Gill,  45  Ga.  110;  Newsome  v.  Mowers, 
30  Beav.  461. 

"  Von  Hurter  v.  Spengeman,  2  C.  E.  Green  Ch.  185. 

»•  Reid  V.  Mttllins,  48  Mo.  344. 

»El'is  V.  Barker,  Law  R.  7  Ch.  101;  Thomas  v.  Bow- 
man, 30  III.  84. 

2^  Crane  v.  Reede",  CI  Mich.  25;  4  Am.  Rep.  430;  Mc- 
Caw  V.  Galbraith,  7  Rich.  75. 

*^  Read  v.  Steadham,  26  Beav.  495;  Taylor  v.  Hay- 
garth,  14  Sim.  8. 

Fust  ok  Teustb— 18 
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$  157.  An  executor  a  tnutee.— Formerly  an 
executor  was  thought  to  receive  his  right  to  act 
as  such  from  the  will  itself,  and  a  formal  ap- 
pointment by  the  court  was  unnegessary.''  But 
now  hQ  has  no  power  or  authority  until  he  has 
been  appointed  by  a  probate  court  of  competent 
jurisdiction  and  given  the  bonds  required.*  A  pro- 
bate of  a  will  by  the  person  named  as  executor 
therein,  will  be  an  acceptance  of  the  trust  by 
him;"  and  so,  if  acting  as  executor  includes  duties 
as  trustee,  the  proving  of  the  will  is  an  acceptance 
of  both  positions.*  But  if  these  positions  are  net 
made  interdependent,  one  may  be  accepted  and 
the  other  declined.*  If  there  is  any  doubt  as  to 
whether  the  two  are  separate  or  necessarily  united, 
the  courts  will  determine  it.'  An  executor's  bond 
may  hold  him  for  the  performance  of  duties  as 
trustee,'  but  not  if  the  latter  are  wholly  inde- 
pendent of  the  former.*  Such  bonds  will  not  be 
sued  on  except  good  cause  is  shown.'  So  far  as 
there  is  any  presufeption  in  the  matter,  it  fairors 
the  rule  that  estate  funds  are  hdd  as  executor 
rather  than  as  trustee;**^  but  the  presumption  is 
to  the  contraiy  after  a  lapse  of  twenty  years,^'  or 
after  the  estate  has  been  settled.^'  In  changing 
the  control  of  funds  to  the  trustee  from  the  execu- 
tor, when  the  same  person  acts  in  both  capacities,, 
the  mere  deciding  to  change  is  insuflScient,*'  but- 
some  certain  and  official  act  for  that  purpose  shoidd! 
be  shown."  Where  an  executor,  although  not 
qualified  as  trustee,  is  really  acting  rs)>ther  as  a 
trustee  than  as  an  executor,  his  liability  is  to  b© 
considered  as  that  of  a  trustee,^*  and  any  loss  result- 
ing would  «ome  upon  the  cestui  que  truH^* 
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^  Mitchell  y.  Rice,  6  Marsh  J.  J.  625;  Yan^ome  v. 
Fonda,  5  Johns.  Ch.  403;  Easton  v.  Carter,  6  Ex.  8; 
Baldwin  v.  Porter,  12  Conn.  473;  Latimer  v.  Hanson,  1 
Bland,  5L 

'  Deerinor  v.  Adams,  37  Me.  265;  Williams  v.  Cnsbing, 
34  Me.  370;  Gaskili  v.  Gaski!!,  7  R.  I.  478;  Hanson  v. 
Worthin^ton,  12  Md.  418;  Carter  v.  Carter,  10  Mon.  R 
327;  ^ahoney  v.  Hunter,  30  Ind.  246. 

'Clarke  V.  Parker,  19  Ves.  1;  Baldwin  v.  Porter,  12 
Conn.  473;  Hanson  v.  Worthington,  12  Md.  418. 

•  Williams  v.  Nixon,  2  Beav.  472  Williams  v.  Conrad, 
30  Ba  b.  524;  VVUson  s  Estate,  2  Pa.  St.  325;  Wheeler  v. 
Perry,  18  N.  H.  307. 

^  Knight  ▼.  Loomis,  30  Me.  204;  Jndson  v.  OibVms,  5 
Wend.  226;  Wheatly  v.  Badger,  7  Pa.  St.  459;  Worth 
T.  M'Aden,  1  Dev.  &  B.  209. 

•  Howard  v.  Peace  Soc.  49  Me.  28S;  Carson  v.  Carson, 
6  Allen,  397;  Richardson  v.  Knight,  69  Me.  2i5. 

^  Dorr  V.  Wainwright,  13  Pick.  323;  Towne  v.  Ammi- 
•down,  20  Pick.  53J;  Lansing  v.  Lansing,  45  Barb.  182; 
Perkins  v.  Moore,  16  Ala.  9;  Sheets'  Estate,  52  Pa. 
8t  257. 

«  Perkins  v.  Lewis,  41  Ala.  649;  94  Am.  Dec.  616; 
Mastin  v.  Barnard,  33  Ga.  520,  Parsons  v.  Lyman,  5 
Blatchf.  170. 

•  Floyd  V.  Gilliam,  6  Jones  Eq.  183. 
*•  State  V.  Nicols,  10  Gill  &  J.  27. 

'^  Jennings  v.  Davis,  5  Dana,  127. 

»*  State  V.  Hearst,  12  Mo.  .335;  51  Am.  Dec.  107; 
Elliot-  V.  Sparrell,  114  Mass.  404;  Prior  v.  Talbot,  10 
Cnsh.  1. 

13  Miter  V.  Congdon,  14  Gray,  114. 

"  Hubbard  v.  Lloyd,  6  Cush.  522;  5^  Am.  Dec.  55; 
Oonkey  v.  Dickinson,  13  Met.  63;  State  v.  Brown,  68  N. 
C  554;  Ruffin  v.  Harrison,  81  N.  C.  208. 

**  Denne  v.  Jndge,  11  Eist,  288;  Dorr  v.  Wainwright, 
13  Pick.  332;  Brown  v.  Kelsey,  2  Cash.  248. 

"  lb.;  Witter  v.  Dudley,  36  Ala.  135. 
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$  158.    Trustee's  or  executor's  executor. — An 

executor,  having  qualified,  is  bound  to  administer 
all  tha  trust  pertaining  to  the  estate,*  but  an 
administ  ^ator  de  bonis  non  has  been  held  not  a 
trustee  cf  a  trust  declared  in  the  wilt'  The  same 
rule  as  stated  in  reference  to  the  immediate  estate 
is  t-'ue,  viz.,  an  acceptance  must  be  of  the  whole 
and  not  of  a  part,  and  this  will  includie  all  trusts, 
and  admini strati Dns  upon  other  estates,  with  which 
the  testator  had  to  do.^ 

*  Sclienck  v.  Scbenck,  16  N.  J.  Eq.  174;  Nichols  v. 
CampbelJ,  10  Gratt.  561;  Perry  on  Trusta,  $  347. 

«  Km.,'ht  V.  Loomis,  30  Me.  204. 

'  King  V.  Lawrence,  14  Wis.  238;  Van  Horn  v.  Fonda^ 
5  Johns!  Ch.  403;  Champlin  v.  Givens,  1  Bice  £q.  154; 
Judice  V.  Provost,  18  La.  An.  601. 


209  nBTsruniBS  and  AoofamjLATNfBOk.      f  159 


CHAPTER  XVI. 

PERPETUITIES  AND  ACCUMULATIONS. 

$  159.  Perpetuities,  application  and  definition. 

$  160.  Accumulations. 

$  161.  Equitable  estates  assignable  or  alienable. 

$  162.  Bestraints  of  alienation. 

i  159.  Perpetuities,  application  and  definition. 
The  rule  against  perpetuities  applies  to  equitable 
as  well  as  legal  estates.*  The  rule  has  grown  up 
gradually,  and  the  time  within  which  it  would 
not  apply  has  been  changed  from  time  to  time.* 
Limitations  of  property  to  an  indefinite  time  will 
&il  as  being  within  the  rule.'  If  an  event  may 
not  occur  within  the  time  of  limitation  not  af- 
fected by  the  rule,  even  though  in  fact  it  does, 
the  rule  renders  the  interest  in  the  estate  of  no 
value,*  but  the  parties  who  receive  the  title  are 
of  minor  importance,  as  the  rule  applies  to  the  title, 
and  not  to  the  holder  of  it.*  If  possible,  a  meaning 
will  be  put  upon  the  language  used,  so  that  the 
rule  against  perpetuities  will  not  apply.*  As  al- 
ready stated,  the  application  of  the  rule  is  made  to 
the  interest  of  the  cestui  qiie  tmat  as  well  as  to 
that  of  the  trustee,^  and  trusts  must  not  be  allowed 
to  come  in  conflict  with  it.^  Nor  can  an  estate  be 
given  to  be  again  limited  over  by  another,  if  the 
rule  would  prevent  it  being  directly  done.^    This 
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rule  against  perpetuities  appHes  as  agaiii£5t  ffll  pri- 
vate  trusts  alike,  but  trusts  for  public  or  charitable^ 
objects  are  excepted,  and  they  may  be  permanent^ 
and  for  an  unlimited  time  J  *^  Contingencies  must, 
happen  within  the  time  unaffected  by  the  nile." 

*  Speakman  v.  Speakman,  8  Hare,  180;  Mainwaring  v^ 
Baxter,  5  Ves.  458;  Harrison  v.  Harrison,  36  N.  Y.  543;; 
Thorncliko  V.  Loring,  15  Gray,  391;  Lovering  v.  Worth- 
iugton,  106  Mass.  86;  Fosdick  v.  Fo8(?ick,  6  Allen,  4L 

'  Scattergood  v.  Edi^e,  12  Mod.  278;  Goodman  v.  Good- 
right,  2  Burr.  873;  Thellusson  v.  Woodford,  4  Ves.  337? 
Sears  v.  Russell,  8  Gray,  86;  Nightingale  v.  Burrell,-  IS- 
Pick.  Ill;  Crooke  V.  De  Vandes,  9  Ves.  197. 

'  McR^e  V.  Means,  34  Ala.  378«f  Gray  v.  Bridgforth,. 
a3  Mis3.  312;  Allen  v.  Henderson^  49  Pa,  St.  333;  Fisk  v. 
Keen,  .35  Me.  349;  Budd  v.  State,.  22  Md.  48;  Armstrongs 
v.  Armstrong,  14  Mon.  B.  333;  Conklin  v.   Conklin,  3^ 
Sand.  Ch.  64. 

■*  Sears  v.  Putnam,  102  Mass.  5;  Wei  'h  v.  Foster,  12* 
Mass.  97;  Moore  v.  Moore,  6  Joneff  £q.  132;  Robinson  v. 
Bishop,  23  Ark.  378;  Seairs  v.  Russell,  8  Gray,  86. 

^  Lonng  v.  Blake,  98  Mass.  253;  Otis  v,  McLellaEiiv  13^ 
Alltn,  339;  Yard's  App.  64  Pa.  St,  95. 

*  Hosea  v.  Jacobs,  98  Mass.  65;  MartelU  v.  Biolloway^ 
Law  R.  5  H.  L.  632. 

^  Knox  V.  Jones,  47  N.  Y.  397;  Burrill  v.  Boardman, 
43  N.  y.  254;  3  Am.  R^.  694. 

^  Lovering  v.  Worthington,  106  Mass,  86;  Sears  v. 
Putnam,  102  Ma<^8.  5. 

»  Fonda  v.  Penfield,  56  Barb.  603;  Clark  v.  Piatt,  30 
Conn.  282;  Barnum  v.  Barnum,  26  Md.  119;  9^  Am;. 
Dec.  88'. 

»«  Odell  V.  OdeU,  10  Allen,  1;  Gass  v.  Wilhite,  2  Dana, 
180;  26  Am.  Dec.  446;  Philadelphia  v.  Girard,  45  Pa.  St. 
26;  Levy  v.  Levy,  33  N.  Y.  130.  But  see  White  v.  Hale, 
2  Cold.  77. 

"  Hardenburgh  v.  Blair,  30  N.  J.  Eq.  42;  Methodist 
Church  V.  Chirk,  41  Mich.  730;  Brattle  Sq.  Ctiardi  t« 
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Grant,  3  Grav,  142;  63  Am.  Dec.  725;  Webster  v.  Bod- 
dingtoo,  26  Bear.  128;  Festmg  v.  Alien,  12  Mees.  ft 
W.  279. 

■ 

$  160.  Accumtilatioxis. — Trusts  for  accumula- 
tion are  subject  to  the  rule  against  perpetuities, 
but  the  enjoyment  of  an  estate  can  be  kept  intact 
for  such  a  length  of  time  as  the  rule  does  not  ailect, 
by  providing  for  the  accumulation  of  the  income, 
interest  and  profits.*  In  England,  the  Thellusson 
Act  determines  the  time  within  which  accumula- 
tions may  be  permitted.*  If  a  direction  for  accu- 
mulation is  too  remote,  it  is  void.'  If  the  ol  ject  of 
a  trust  cannot  be  attained  without  too  long  accu- 
mulations, the  fund  may  be  used  cy  prea,*  Al- 
though perpetuities,  if  void  in  part,  are  void  in  totOy 
yet  accumulations  are  void  only  to  the  extent  of 
their  excess  beyond  the  time  allowed  by  the  rule.* 
A  bequest  or  devise  may  be  good,  though  the  di- 
rection to  accumulate  is  void.*  If  a  donee  have 
a  power  to  stop  the  accumulations  within  the  time 
which  is  legal,  the  devise  is  good.^  In  some  cases 
an  interest  in  excess  of  a  legal  accumulation  be- 
comes a  part  of  the  capital,*  otherwise  it  would 
follow  the  laws  of  distribution  of  the  estates  of  in- 
testates.* In  sOQie  States  there  are  statutes  con- 
trolling these  accumulations,  and  the  general  com- 
mon-law rules  no  longer  apply.** 

*  Thorn  dike  v.  Loring,  15  Gray,  391 ;  Fosdick  v.  Fosdick, 
6  Allen,  43;  Kiliam  v.  AFen,  52  Barb.  605;  Browne  v. 
fetoughton,  14  Sim.  369;  Hillyard  v.  Miller,  10  Barr.  ::>26. 

*  39  &  40  Geo.  Ill,  ch.  98. 

®  Martin  v.  Margham,  14  Sim.  230.  Cj,  Att*y-Gen.  v. 
Bntler,  123  Mass.  304;  Levy  v.  Levy,  40  Barb,  685;  Wil- 
son V.  Lynt,  30  Barb,  124;  OdeU  v.  Qdell,  10  Allen,  1; 
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Philadelpliia  v.  Girard,  45  Pa.  9;  84  Am.  Dec.  470;  Park- 
hurst  V.  Roy,  7  Ont.  App.  614. 

*  Harbin  v.  Masterman,  LawR.  12  Eq.  .559;  Cong.  Soc. 
V.  Trustees,  6  Cush.  454;  Odell  v.  Odell,  10  Allen,  1. 

^  Rosslvn'a  Trust,  16  Sim.  391 ;  Lon^don  v.  Simson, 
12  Ves.  205;  Hill  on  Trustees,  394. 

•  Wi  liams  v.  Williams,  4  Sel  1.  625;  Phelps  v.  Pond, 
23  N.  Y.  69;  Haxtnn  v.  Corse,  2  Barb.  Ch.  500;  Hawley  v. 
James,  5  Paige,  318. 

'  Bateman  v.  Hotchkin,  10  Beav.  426;  Connor  v.  Ogle, 
4  Md.  Ch.  443. 

8  Barrington  v.  Liddell,  10  Hare,  429;  Hull  v.  Hull,  24 
N.  Y.  647. 

®  Elbome  v.  Goode,  14  Sim.  105;  Edwards  v.  Tuck,  3 
De  Gex,  M.  &  G.  40;  Halford  v.  Stains,  16  Sim.  488. 

'•  Kilpatrick  v.  Johnson,  15  N.  Y.  322;  Robinson  v. 
Robinson,  5  Lans.  167;  Hawlry  v.  James,  5  Paige,  480; 
Killam  v.  Allen,  52  Barb.  605;  Martin  v.  Margham,  14 
Sim.  230. 

$  161.  Equitable  estates  assignable  or  alien- 
able.— In  Alabama  the  equitable  interest  is  not 
liable  for  debts,  unless  it  is  separable  from  others.* 
In  Connecticut  the  decisions  are  conflicting  and  the 
law  unsettled.^  In  Georgia  the  equitable  estata 
can  be  reached  for  debts;'*  the  same  is  true  in  Ken- 
tucky.* The  law  is  unsettled  in  Indiana  and  Mary- 
land.* In  Massachusetts  the  tendency  is  toward 
the  right  to  assign,  and  there  is  but  one  dictum  •  in 
any  way  sustaining  the  valid  ity^  of  the  restraints 
on  the  alienation  of  equitable  life  estates.^  Whe^'e 
the  trustees  had  full  power  and  discretion,  and  the 
cestui  que  trust  had  no  rights  as  against  them,  he 
could  not  assign.'  An  assignment  was  held  valid, 
the  settlor  being  the  life  tenant.'  In  Missouri 
equitable  interests  can  be  reached  by  a  creditor's 
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bill,**  and  this  is  apparently  true  in  New  York." 
Equitable  interest  is  assignable  in  North  Carolina.*' 
In  New  Jersey  special  legislation  controls."  An 
equitable  estate  is  assignable  in  Khode  Island.*^ 
Estate  of  cestui  qtie  trust  is  liable  for  his  debts  in 
South  Carolina.*^  In  Tennessee  the  equitable  estate 
is  not  liable  on  execution,  but  can  be  reached  in 
equity.*'  In  Ohio  an  equitable  estate  is  liable  for 
debts."  The  general  equity  rules  are  followed  in 
Vermont.*'  In  Wisconsin  the  power  of  alienation 
must  be  an  incident  of  the  estate."  In  Fennsylva- 
nia,  where  the  spendthrift  trusts  have  been  for  a 
long  time  in  existence,  the  law  is  very  conflicting.^' 
In  Virginia  the  question  of  alienation  has  never 
been  settled,  and  only  the  question  of  payment  of 
debts  has  been  partially  considered.  **  These  ques- 
tions have  been  before  the  federal  courts,  and  equit- 
able estates  are  there  held  liable  for  debts.^ 

»  Hill  V.  MiRae,  27  Ala.  175;  Ruojely  v.  Robinson,  10 
Ala.  702;  Robertson  v.  Johnston,  36  Ala.  197;  Jones  v. 
Reese,  65  Ala.  134. 

'  Farmers'  Savings  Bank  v.  Brewer,  27  Conn.  600; 
Leavitt  v.  Beime,  21  Conn.  1;  Easterly  y.  Keney,  36 
Conn.  18. 

3  Bailie  V.  McWhorter,  56  Ga.  183;  Kempton  v.  Hallo- 
well,  24  Ga.  52;  74  Am.  Dec.  112. 

*  Samuel  v.  Salter,  3  Met.  (Ky. )  259;  Cosby  v.  Ferguson, 
3  Marsh.  J.  J.  264;  Floumoy  v.  Johnson,  7  Mon.  B.  693; 
Knefler  v.  Shreve,  78  Ky.  297;  Davidson  v.  Kemper,  79 
Ky.  5.    But  see  White  v.  Thomas,  8  Bush,  661. 

^  Martin  v.  Davis,  82  Ind.  3d;  Heald  v.  £[eald,  56 
Md.  300. 

*  Braman  v.  Stiles,  2  Pick.  460;  13  Am.  Dec.  445. 

T  Hall  v.  Williams,  120  Mass.  344;  Minct  v.  Pappan, 
127  Moss.  333;  Ames  v.  Clarke,  106  Mass.  573;  Lorino:  v. 
Loiing,  100  Mass.  340;  Broadway  Bank  v.  Adams,  133 
Mass.  170;  43  Am.  Rep.  504,  646. 
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8  Foflter  V.  Foster,  133  Maaa.  179, 

9  Pacific  Bank  v.  Windram,  i;i3  Masa.  175. 

»•  Mcllvaine  v.  Sraifch,  42  Mo.  45;  97  Am.  Dec.  295; 
Lackland  v.  Smith,  5  Mo.  App.  153. 

^^  Bryan  v.  Knickerbacker,  1  Barb.  Ch.  409;  Bramhall 
V.  Ferris,  14  N.  Y.  41;  67  Am.  Dec.  113;  Graff  v.  Bonnett, 
31  N.  Y.  9;  88  Am.  Dec.  2.?6;  Ireland  v.  Ireland,  18  Hun, 
362;  Brown  v.  Harris,  25  Barb.  134. 

'•^  Pace  V.  Pace,  73N.  C.  119;  Dick  v.  Pitchford,  1  Dev. 
&  B.  Eq.  480;  Mebano  v.  Mebane,  4  Ired.  Eq.  131;  14 
Am.  Dec.  102. 

^^  Hardenburgh  v.  Blair,  3  Stewt.  42;  Johnson  v.  Wood- 
ruff, 413  lat.  Ch.  120,  729;  Frazierv.  Barnum,  4  Green 
C.  E.  316. 

"  Tillinghast  v.  Bradford,  5  R.  I.  205. 

*5  Heath  v.  Bishop,  4  Rich.  Eq.  46;  55  Am.  Dec.  654 

^«  Ilooberry  v.  Harding,  3  Tenn.  Ch.  677;  Turley  v. 
MassengiU,  7  Lea,  353. 

"  Hobbs  V.  Smith,  15  Ohio  St.  419;  Wallace  v.  Smith, 
2  Handy,  7a 

1^  Whitcomb  v.  CardeU,  45  Vt.  24;  WeUerv.  Weller, 
18  Vt.  55;  White  v.  White,  30  Vt.  338. 

"  Bridge  v.  Warri,  35  Wis.  687. 

^  Kay  V.  Scates,  37  Pa.  St.  31;  78  Am.  Dec.  399;  Dod- 
son  V,  Ball,  €0  Pa.  St.  492;  100  Am.  Dec.  586;  Williams' 
App.  83  Pa.  St.  377;  Rife  v.  Geyer,  59  Pa.  St.  393;  98 
Am.  Dec.  351;  Earp's  App.  75  Pa.  St.  119:  Bacon's  App. 
57  Pa.  St.  504;  Huber's  App.  80  Pa.  St.  348. 

'^  Scott  V.  Lor  ine,  6  Munf^  117;  Johnson  v.  Zane,  11 
Gratt.  552;  Armstrong  v.  Pitts,  13  Gratt.  235. 

8^  Nichols  V.  Eaton.  91  U.  S.  716;  Nichols  v.  Levy,  6 
Wall.  433;  Ex  parte  Christy,  3  Hew.  292;  Ex  parte  Fos- 
ter, 2  Story,  131;  Marbury  v.  jMadiFon,  1  Cranch,  137; 
Hyde  v.  Woods,  94  17.  S.  523;  Durant  v.  Mass.  Hospital 
Ins.  Co.  2  Low.  575. 

$  162.  Restraints  of  alienation. — A  condition 
or  conditional  limitation,  restraining  an  absolute 
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owner  of  real  estate  from  selling  it,  cannot  be  sus- 
tained;' though  many  conditions  have  bsen  held 
not  subject  to  the  rule  against  perpetuities.'     A 
gift  over  after  a  demise  has  been  held  bad,**  a  trust 
cannot  b3  established,  if  it  be  with  a  condition  that 
the  equitable   estate    shall    not  be  alienated   or 
char^^ed  with  debts.*     If  property  is  given  to  a 
trustea  for  one's  support,  the  latter's  interest  is 
subject  to  debts  and  alienable.^     Generally,  condi- 
tions that  trust  property  shall  not  be  subject  to 
debts  are  of  no  effect*     Where  there  was  a  devise 
in  trust  for  one  and  his  heirs,  the  property  not  to 
be  liable  for  debts,  the  cestui  que  trust  could  claim 
a  conveyance  to  himself  J     It  has  been  held  that  a 
bill  in  equity  might  reach  the  trust  property  to  satis- 
fy a  creditor,*  yet  there  are  some  authoriti(*s  main- 
taining that  such  a  bill  will  not  lie.'     There  may 
be  a  limitation  over  of  a  life  interest  upon  aliena- 
tion.**    The  rule  which  is  now  pretty  general  in 
America  is  that  a  creditor  can  reach  an  equitable 
estate,  and  thoui;h  he  should  first  obtain  judgment, 
it  is  not  everywhere  necessary  that  he  should  do  so." 
And  though  an  executor  at  law  will  reach  an  equit- 
able estate,  it  does  not  follow  that  a  bill  in  equity 
will  not  be  effestive;'*  in  some  States  an  equitable 
estate  ran  be  taken  on  execution,'^  and  in  Alabama 
this  is  tru«  as  to  personal  property.  *"*     If  a  trustee 
is  also  a  cestui  que  trust,  it  is  a  doubtful  question 
whether  the  tinist  estate  can  be  taken  on  execution.*^ 
The  same  rules  apply  to  the  trustee  process,  or  its 
equivalent,  as  to  levy  on  execution.'*    The  statute 
of  frauds  does  not  apply  to  an  equitable  estate,  un- 
less the  cestui  que  trust  has  the  whole  of  iW  and 
aa  equitable  life  estate  is  not  liable  if>  execution.'* 
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*  Gleason  v.  Fayerweather,  4  Graj-,  348;  Jauretche  v. 
Proctor,  43  Pa.  St.  46G;  McDoM-el'.  v.  Brown,  21  Mo.  57; 
Lovett  V.  Kingsland,  44  Barb.  560;  Kopple's  App.  53  Pa. 
St.  1>11;  Desjiugv.  Tucker,  55  Nie.  234.  See  French  v. 
Old  South  Society,  K6  Mass.  479. 

*  Guild  V.  Richarls,  16  G  ay,  .%9;  Indinnapolis  etc. 
K.  Pv.  Co.  V.  Hood,  66  Ind.  680;  Cowell  v.  Springs  Co. 
100  U.  S.  55;  Plumb  v.  Tubbs,  41  N.  Y.  442. 

^  Ka  ker's  App.  GO  Pa.  St.  141;  Jackson  v.  Delanc^', 
13  Johns  537;  7"^  Am.  Dec.  4(>.3;  Pickc  ing  v.  Langdon,  22 
Me.  413;  Hubbard  v.  Rawson,  4  Gray,  242.  But  see  Uif- 
ford  V.  Choate,  100  Mass.  343;  Perry  v.  Cross,  132 
Mass.  454. 

*  Hood  V.  Oglander,  34  Beav.  513;  Brandon  v.  Robin- 
son, 18  Ves.  429;  D.miels  v.  Eldredge,  125  Mass.  3  6; 
Sparhawk  v.  Cloon,  125  Ma*-s.  263;  Blocksto^e  Bank  v. 
Pavis,  21  Pick.  43;  32  Am.  Dec.  241. 

5  Sparhawk  v.  Cloon,  125  Mass.  263. 

*  Tavlor  v.  Harwell,  65  Ala.  1. 

^  Keyser's  App.  57  Pa.  St.  236;  Gray  v.  Obear,  54  Ga. 
231.     See  S.  C.  59  Ga.  675. 

^Mebanev.  Mebane,  4  Ired.  Eq.  131;  Daniels  v.  El- 
dredge, 125  Mass.  3)6;  Samuel  v.  Ellis,  12  Mon.  B.  479; 
Davidson  v.  Kemper,  79  Ky.  5. 

®  Russell  V.  Grinnell,  105  Mass.  425;  Braman  v.  Stiles, 
2  Pick.  460;  13  Am.  Dec.  445;  V'  hite  v.  White,  30  Vt 
338;  Rhoads  v.  Rhoads,  43  111.  239. 

'•  Brandon  v.  Robinson,  18  Ves.  429;  Bridge  v.  Ward, 
35  Wis.  687;  McCleary  v.  Eliis,  54  lowi,  311:  37  Am. 
Rep.  231,  404;  Marston  v.  Carter,  12  N.  H.  159. 

^^Cromptonv.  Anthony,  13  Allen.  33;  Carver  v.  Peck, 
131  Mass.  291;  Kcmpton  v.  Hallo  well,  24  Ga.  d2;  61  Am. 
Dec.  112. 

"  Roberts  v.  Hall,  35  Vt.  28;  Mcllvaine  v.  Smith,  42 
Mo.  45;  97  Am.  Dec.  295;  Rees  v.  Livingston,  41  Pa.  St. 
113;  Scott  V.  Loraine,  6  Munf.  117. 

"  Hutchins  v.  Hey  wood,  60  N.  H.  491;  Upham  v.  Var- 
ney.  15  N.  H.  462;  Johnson  v.  Bank,  21  Conn.  148;  Daven- 
port  Y.  Lacon,  17  Conn.  278. 
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^*  Clarke  y.  Windham,  12  Ala.  798;  Branch  Bank  t. 
Wilkins,  7  Ala.  689. 

^^  BoUes  V.  Tnist  Ca  12  Green  G.  E.  308;  Hobhs  v. 
Smith,  15  Ohio  St.  419. 

^*  Easterly  v.  Keney,  36  Conn.  18;  White  y.  White,  30 
Yt.  338;  Girard  Ins.  Co.  y.  Chambers,  46  Pa.  St  485;  86 
Am.  Bee.  513. 

^^  Lynch  y.  IJtica  Ins.  Co.  18  Wend.  236;  Thompson  y. 
Ford,  7  Ired.  418;  Presley  y.  Rodgers,  24  Miss.  520. 

1^  Hendricks  y.  Bobinson,  2  Johns.  CL  283;  Soott  T. 
Scholey,  8  East,  467. 

Than  ok  Tausm-lt 
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CHAPTER  XVn. 
Handling  of  thb  trust  propsrtt. 

$  163.  Possession  of  tmst  property. 

f  164  Deposit  and  conversion  of  trust  fonda. 

$  165.  Investments. 

$  166.  Same. 

$  167.  In  personal  property. 

$  168.  In  real  estate. 

$  169.  Discretionary  and  authorized. 

$  170.  When  made. 

i  171.  Interest. 

$  163.     PoflMssioiL    of    tmst    property. —The 

trustee  should  immediately,  upon  his  qualification, 
take  possession  of  the  trust  property  and  notify 
parties  in  interest.^  Notice  of  a  tranisfer  or  assign- 
ment to  a  trustee  is  not  alwa3rs  necessary;'  il  a 
dobt  is  paid  without  notice  the  debtor  will  be  freef 
if  after  notice  he  still  remains  liable.^  Trustees 
should  hold  all  the  personal  property  or  evidences 
of  it.'  Tf  a  party  who  has  assigned  receives  any- 
thing due  his  estate,  he  holds  it  merely  as  a 
trustee,'  and  is  liable  for  any  negligence  regarding 
it.^  A  notice  to  one  of  severGd  of  like  interest  is 
sufficient.'  Equities  in  realty  do  not  follow  these 
rules,  as  to  notice.'  Diligence  should  be  used  in 
reducing  the  property  to  possession;'*  the  nature  of 
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ike  property  and  the  circumstances  largely  deter- 
mining what  would  be  a  reasonable  time."  If  the 
trustees  have  full  discretion,  time  is  a  matter  of 
no  importance,"  but  their  executors  or  adminis- 
trators must  exercise  reasonable  activity.^'  If 
necessary,  legal  steps  must  be  taken  to  collect,  ^^  and 
the  directions  may  require  the  calling  in  of  invest- 
ments that  the  settlor  considered  good  J  ^  Safe  in- 
vestments should  not  be  disturbed;**  no  compro- 
mise of  a  claim  should  be  made  unless  it  is  evidently 
the  best  thing  to  do."  Personal  security  is  not 
generally  to  be  regarded  as  safe.'^  A  trustee  must 
treat  a  debt  against  himself  in  favor  of  the  trust 
estate,  just  like  any  other, ^'  and  should  use  the 
same  prudence  in  the  care  of  trust  property  that 
he  would  give  to  the  management  of  his  own."" 

'  Judson  v.  Corcoran,  17  How.  614;  Brashear  v.  West, 
7  Peters,  6081;  Adams  v.  Leavens,  20  Conn.  73;  Ward  v. 
Morrison,  25  Vt.  593;  Mnrdo^k  v.  Finney,  21  Mo.  138; 
Porster  v.  Mix,  20  Conn.  395;  Stewart  v.  Eirkland,  19 
A^a.  162;  Fisher  v.  Knox,  13  Pa.  St.  622;  53  Am.  Dec. 
503;  Thompson  v.  Speirs,  13  Sim.  469;  Pierce  v.  Brady, 
23Beav.  64. 

'  Wood  V.  Partridge,  11  Mass.  488;  Garland  v.  Har- 
rington, 51  N.  H.  409;  Bholen  v.  Cleveland,  5  Mason,  174; 
littlefield  v.  Smith,  17  Me.  327;  Talbot  v.  Cook,  7  Mon. 
438;  Conway  v.  Cutting,  51  N.  H.  408. 

3  Stocks  V.  Dobson,  4  De  Gex,  M.  &  G.  11;  Beed  v. 
Marble,  10  Paige,  409. 

^  Judson  V.  Corcoran,  17  How.  614:  Brashear  v.  West, 
7  Peters,  608. 

^  Menx  V.  Bell,  1  Hare,  82;  Kuye  v.  Moore,  1  Sim.  & 
St.  65. 

*  EUis  V.  Amason,  2  Dev.  Eq.  273. 

^  Evans  v.  Bicknell,  6  Ves.  174;  Fortesque  v.  Bametti 
3  Myhie  &  E.  36;  Lloyd  v.  Banks,  Law  B.  4  £q.  222. 
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^Dnncanv.  Chamberlayne,  11  Sim.  123;  Mills  v.  Os* 
borne,  7  Sim.  30;  Timson  v.  Bamsbottom,  2  Keen,  35. 

»  Poillon  V.  Martin,  1  Sand.  Ch.  669;  Webster  v.  Web- 
ster,  31  Beav.  393;  Stephens  v.  Venables,  30  Bear.  625. 

><»  Hughes  v.  Empson,  22  Beav.  188. 

"  Hester  v.  Wilkinson,  6  Humph.  215;  44  Am.  Dec 
303;  Field  v.  Peckett,  29  Beav.  576;  Waring  v.  Damall, 
10  Gill  &  J.  127. 

*'  ?5parling  v.  Parker,  9  Beav.  524;  Wrey  v.  Smith,  14 
Sim.  202. 

"  Wills*  App.  22  Pa.  St.  330;  Tebbs  v.  Carpenter,  1 
Madd.  297. 

"  Horton  v.  Brocklehnrst,  29  Bear.  611;  Hobday  t. 
Peters,  28  Beav.  603;  Styles  v.  Guy,  16  Sim.  2.32. 

^^  Luther  v.  Bianconi,  10  Ir.  Ch.  194;  Styles  y.  Guy,  1 
Macn.  &  G.  428. 

^^  Davenport  v.  Stafford,  14  Beav.  338;  Orr  v.  Newton, 
2  Cox,  276;  How  v.  Dartmouth,  7  Ves.  150. 

"  Bacot  V.  Heyward,  5  S.  C.  441. 

18  Hemphiirs  App.  18  Pa.  St.  303;  Pray's  App.  34 
Pa.  100;  Powell  v.  Evans,  6  Ves.  839;  Caney  v.  Bond,  6 
Beav.  486. 

*9  Petteev.  Peppard,  120  Mass.  623;  Hazleton  v.  Valen« 
tine,  113  Mass.  472;  Prindlev.  Holcombe,  45  Conn.  Ill; 
Stevens  v.  Gaylord,  11  Mass.  269. 

*•  Att'y-Gen.  v.  Dixie,  1 3  Ves.  634;  Carpenter  v.  Car- 
penter, 12  R.  I.  544;  34  Am.  Rep.  116;  King  v.  Talbott, 
60  Barb.  453;  Gould  v.  Chappell,  42  Md.  466;  CampbeU 
V.  Miller,  38  Ga.  304;  Neffs  App.  67  Pa.  St.  91. 

$  164.    Deposit  and  convBrsion  of  trust  funds. 

Deposits  may  and  should  be  made,  at  least  tempo- 
rarily, with  some  banking  establishment,*  but  if  they 
stand  in  the  name  of  the  trustee,  he  will  become 
liable  for  any  loss  incurred.'  Trustees  are  liable 
fpr  any  negligence  in  regard  to  deposits.'  A  rea- 
sonable time  for  the  deposit  or  investment  of  trust 
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,fands  "vnll  be  aUowed.*  Trostees^  should  not  put 
trust  funds  in  with  their  own  deposits,  or  the  009- 
tui  que  trust  may  claim  individual  property  of  the 
trustee.*  Whether  the  specific  trust  property  is 
to  be  retained  by  the  trustee,  or  rather  the  proceeds 
from  the  sale  of  it,  is  a  question  to  be  determined 
from  the  nature  of  the  declaration  of  trust.*  The 
nature  of  the  trust  property  will  also  have  some- 
thing to  do  with  it,  for  if  the  property  is  perishable, 
or  likely  to  depreciate  in  value,  a  sale  will  be  prop- 
er, either  as  a  necessity,  or  as  being  for  the  benefit 
of  the  trust  estate.^  If  there  are  specific  directions 
as  to  the  disposition  of  the  property  of  the  trust, 
it  is  evidence  of  the  fact  that  no  change  in  the 
-  name  or  character  of  the  property  was  intended.^ 
'  If  the  trust  provides  for  sale  or  exchange  of  the 
'  estate,  no  other  prior  disposition  can  be  made  of  11' 

*  Swinfen  v.  Swinfen,  29  Bear.  211;  Adams  v.  Claxton, 
6  Ves.  226. 

'  School  Dist.  Greenfield  v.  Bank,  102  Mass.  174;  Wren 
V.  Kirton,  11  Ves.  377;  Mason  v.  Whitehom,  2  Cold.  242. 

'  Johnston  v.  Newton,  11  Hare,  169;  Darke  v.  Martyn, 
1  Beav.  526;  Wren  v.  Kirton,  11  Ves.  337;  Howe  v.  Dart- 
mouth, 7  Ves.  137;  Mason  v.  Whitthome,  2  Cold.  242.  • 

*  Rehden  v.  Wesley,  29  Beav.  213;  Johnson  v.  New- 
ton, 11  Hare,  160. 

*  Gray  v.  Haifo  20  Beav.  219;  Lnpton  v.  White,  15 
Ves.  432;  Morrison  v.  Kinstra,  65  Miss.  75;  Mason  v. 
Morley,  34  Beav.  471. 

«  Hidden  v.  Hidden,  103  Mass.  59. 

^  Oakes  v.  Strachey,  13  Sim.  414;  Pickering  v.  Picker- 
ing, 4  Mylne  k  C.  303;  Morgan  v.  Morgan,  14  Beav.  82; 
Thornton  v.  ESis,  15  Beav.  193;  Howe  v.  Dartmouth,  7 
Ves.  150. 
V .  *  Harrison  v,  Foster,  9  Ala.  955;  Dnnbar  v.  Woodcock, 
10  Leigh,  628;  Crowe  v.  Crisford,  17  Beav.  507;  VaoheU 
V.  Eoberts,  32  Beav.  140;  Boys  v.  Boys,  28  Beav.  43$. 
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*  Rowe  V.  Row»,  29  Beav.  276;  Neville  v.  Fortetfcue^ 
16  Sim.  333;  Burton  v.  Mount,  2  De  Gex  &  S.  383. 

$  165.    InveflrtmentB ^There    is  no  fixed  rale 

as  to  where  the  trust  funds  shall  be  invested,  as  m. 
England,*  the  chief  thing  being  the  safety  of  th& 
investment.  In  England  trustees  might  not  con- 
vert the  trust  estate  from  personalty  to  realty, 
or  from  realty  to  personalty.*  This  has  been 
held  no  longer  true  in  some  cases  since  the 
enactment  of  the  statute  of  wills,'  yet  the  more  re- 
cent decisions  there  still  maintain  it.^  In  Amer- 
ica such  conversion  cannot  take  place,*  and  when 
the  trust  is  terminated  the  cestui  que  trust  may 
choose  whether  he  will  take  the  property  in  hand 
or  demand  the  original  amount  of  the  original 
kind,'  unless  there  has  been  an  acquiescence  in  the 
conversion."'  The  trustee  may  be  justified  in  mak- 
ing repairs  and  improvements  upon  the  trust  es- 
tate,® but  it  is  always  the  safer  and  wiser  course  to 
do  it  under  the  authority  of  the  court,*  as  there  is 
always  a  danger  of  unauthorized  conversion,*®  and 
sometimes,  if  a  trustee  advance  money,  he  cannot 
recover  it  back." 

*  Norbury  v.  Norbnry,  4  Madd.  191. 

a  Ex  parte  Phillips,  19  Ves.  122;  Winchdeea  v.  Nor- 
cliflFe,  1  Vem.  434;  2  Story  Eq.  Jur.  \  1357. 

»  Ware  v.  Polhill,  11  Ves.  278;  Ashburton  v.  Ashbur- 
ton,  6  Ves,  6;  Lloyd  v.  Hart,  2  Pa.  St.  473;  45  Am.  Dec. 
612;  Oxenden  v.  Compton,  2  Ves.  Jr.  69. 

*  Calvert  v.  Godfrey,  6  Beav.  97;  Simpson  v.  Jones,  2 
Kuss.  &  M.  365;  Taylor  v.  Phillips,  2  Ves.  23. 

*  Moore  v.  Moore,  12  Mon.  B.  661;  Eckford  v.  DeEay^ 
8  Paige,  89;  Ex  parte  Omtchfield,  3  Yerg.  336. 

*  Rogers  v.  Paterson,  4  Paige,  109. 
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^  Moore  v.  Moore,  12  Mon.  B.  651, 

^  Jackson  v.  Jackson,  1  Gratt.  143;  Hood  V.  Bridport, 
11  Eng.  Law  &  £q.  271. 

•Miller's   Est.    1    Pa.   St   329;    Mason   v.  Wait,  4 
Scam.  127. 

'•Copely  V.  O'Neil,  39  How.  (N.  Y.)41;  Alexander 
Y.  Alexander,  8  Ala.  796. 

>^  Hassard  y.  Bowe,  II  Barb.  22. 

§  166.  Same. — If  investments  are  not  properly 
made  the  trustees  will  be  held  for  the  loss.^  So,  if  a 
trustee  makes  an  investment  in  his  own  name  he 
will  be  liable  for  any  loss  which  may  occur.*  The 
first  deposits  are  to  be  first  drawn  upon,'  the  rule 
of  loss  remaining  the  same.^  Trustees  should  not 
loan  trust  funds  to  themselves  under  any  circum- 
stances.^ In  ase  of  risky  investments  which  get 
large  returns,  the  profits  or  dividends  go  to  the 
cestui  que  trust  entirely.*  There  may  be  a  differ- 
ence in  the  liability  of  the  trustee,  depending  upon 
whether  the  investments  were  made  by  him  or 
made  by  the  settlor;^  but  the  latter,  if  unsafe, 
should  be  changed  within  a  reasonable  time.^ 
Emergencies  may  justify  a  variance  from  the  gen- 
eral rules  regarding  investments.'  There  should 
be  no  authorized  conversion  of  securities,*®,  and  it 
must  be  done  carefully,  or  at  the  wish  of  the 
trustee.'*  A  trustee  is  not  liable  for  loss,  if  the 
ceatuis  qvs  trust,  being  sui  juris,  assent  to  the  in- 
vestment." Assent  to  one  investment  will  not 
justify  another,  nor  will  an  assent  estop  the  cestui 
qus  trust  from  complaining  of  mismanagement  by 
the  trastee," 

*  Ghost  V.  Waller,  9  Beav.  497;  Gravers'  App.  50  Pa. 
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St.   189;   Byrne  v.  Norcott,   13  Beav.  336;  Munich  v. 
Cockerell,  8  Sim.  219;  Barney  v.  Saunders,  16  How.  543. 

'  Stanley's  App.  8  Pa.  St.  431;  49  Am.  Bee.  530; 
PenneU  v.  Deffell,  4  De  Gex,  M.  &  G.  392;  Wren  v.  Kir- 
ton,  11  Ves.  377. 

^  Morrison  V.  Kinstra,  55  Miss.  71;  Kennedy  y.  Strong, 
10  Johns.  289;  School  v.  Kirwin,  25  111.  73. 

*  Kerr  v.  Laird,  27  Miss.  544;  Beverleys  v.  Miller,  6 
Munf.  99;  Jacot  v.  Emmett,  11  Paige,  142;  Peyton  v. 
Smith,  2  Dev.  &  B.  Eq.  325. 

^  Brown  v.  Bickets,  4  Johns.  Ch.  303;  8  Am.  Dec. 
567;  Piaty  v.  Stace,  4  Ves.  622;  Manning  v.  Manning,  1 
Johns.  Ch.  627;  Kyle  v.  Barnett,  17  Ala.  306. 

•  Norris's  App.  71  Pa.  St.  106;  Hook  v.  Dyer,  47  Mo. 
214;  Lamb's  App.  53  Pa.  St  142. 

'  Bowker  v.  Pierce,  130  Mass.  262;  Howard  College  v. 
Amory,  9  Pick.  4i6;  Murray  v.  Feinour,  2  Md.  Ch.  418; 
Smith  V.  Smith,  4  Johns.  Ch.  283. 

8  Pray's  App.  34  Pa.  St.  100;  Kimball  v.  Reding,  11 
Foster,  352;  31  N.  H.  352;  64  Am.  Dec.  333. 

»  Gray  v.  Lynch,  8  Gill,  405;  Baker  v.  Disbrow,  3 
Redf.  348;  Ward  v.  Kitchen,  30  N.  J.  Eq.  31;  Boys  v. 
Boys,  28  Beav.  436;  Hammond  v.  Hammond,  2  Bland,  306. 

!•  Evans  v.  Inglehart,  6  Gill  &  J.  192;  Quick  v.  Fisher, 
9  N.  J.  Eq.  802. 

"  Plympton  v.  Plympton,  6  Allen,  178;  University  v. 
Clay,  2  Mon.  B.  386;  Deaderick  v.  Cantrell,  10  Yerg.  263; 
Murray  v.  Feinour,  2  Md.  Ch.  418. 

'*  Poole  V.  Munday,  103  Mass.  174;  Langford  v.  Gas- 
coyne,  11  Ves.  333;  Kent  v.  Plumb,  67  Ga.  207;  Sher- 
man  v.  Parish,  63  N.  Y.  483;  Adair  v.  Brimmer,  74  N. 
Y.  539;  Hood  y.  Clapham,  19  Beav.  90. 

"  Lockhart  v.  Reilly,  39  Eng.  Law  &  Eq.  135;  Bromley 
V.  Kelly,  Law  J.  39  Ch.  274;  Nyce's  App.  5  Watts  &  S. 
254;  40  Am.  Dec.  498. 

J  167.  In  personal  property. — Personal  prop- 
erty does  not  furnish  sufficient  security  for  trust 
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f  jnds.^  All  trust  investments  mast  be  made  with 
care  and  in  good  faith,^  and  trust  funds  must  not 
be  used  in  speculation; '  if  this  is  done  the  tras- 
tee  must  make  good  any  losses  that  occur.  ^  A 
trustea  may  take  more  than  ordinarily  justifiable 
risks  if  the  settlor  recommended  them,  or  if  all  the 
cestuis  que  trust ^  beino;  sui  juris,  consented  to  them.* 
I'he  English  rule  is  that  trust  funds  may  not  be  in- 
vested in  stocks  of  private  corporations,*  and  the 
same  rule  is  followed  in  some  of  the  United  States,^ 
but  not  in  all.®  Payment  must  be  claimed  in  law- 
ful money,^  but  in  some  cases  no  blame  will  attach 
if  worthless  bank-notes  are  received.*^ 

^  Clark  v.  Garfield,  8  AUen,  427;  Smith  v.  Smith,  4 
Johns.  Ch.  281;  Barney  v.  Saunders,  16  How.  545;  Spear 
V.  Spear,  9  Rich.  Eq.  184;  In  re  Foster's  Will,  16  Hun, 
387;  De  Jamette  v.  De  Jamette,  41  Ala.  708;  Wynne  v. 
Warren,  2  Heisk.  118;  Knowlton  v.  Bradley,  17  N.  H. 
458;  43  Am.  Bee.  609. 

«  Ormiston  v.  Olcott,  84  N.  Y.  339. 

»  Kinflr  V.  Talbot,  40  N.  Y.  96;  Raynes  v.  Raynes,  54 
K.  H.  201;  Kyle  V.  Bamett,  17  Ala.  306. 

^  Martin  v.  Rabom,  42  Ala.  648;  Crawshay  v.  Collins, 
15  Ves.  218;  French  v.  Hobson,  9  Ves.  103. 

^  Poole  V.  Munday,  103  Mass.  174;  Ex  parte  Garland, 
10  Ves.  120;  Cummins  v.  Cummins,  3  Jones  sL.  64;  Murray 
V.  Glasse,  23  Law  J.  Ch.  126. 

•  Powell  V.  Cleaver,  7  Ves.  142;  Mills  v.  Mills,  7  Sim. 
501;  Howe  v.  Dartmouth,  7  Ves.  150;  In  re  Wilkinson, 
Law  R.  9  Eq.  343. 

7  Worrells  App.  23  Pa.  St.  44;  Nyce's  Estate.  6  Watts  & 
S.  254;  40  Am.  Dec.  498;  Ackerman  v.  Emott,  4  Barb.  626. 

8  Brown  v.  French,  125  Mass.  410;  28  Am.  Rep.  254; 
Lovell  v.  Minot,  20  Pick.  116;  32  Am.  Dec.  206;  Harvard 
College  V.  Amory,  9  Pick.  446. 

®  McBumey  v.  Carson,  99  U.  S.  667;  Horn  v.  Lockhart, 
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17  WalL  670;  Lacey  v.  Clementsi,  36  Tex.  661;  Careton  v. 
Watson,  3  S.  C.  451;  Baird  v.  Hall,  67  N.  C.  230. 

"  Myers  v.  Zetelle.  21  Gratt.  733;  Walker  v.  Page.  21 
Gratt.  637;  Morgan  v.  Otey,  21  Gratt.  619;  Coltrane  v. 
Worrell,  30  Gratt.  434;  Brown  v.  Wright,  39  Ga.  96; 
Dockery  v.  McDowell,  40  Ala.  476. 

$  168.  In  real  estate. — Investments  in  real  es- 
tate were  and  are  generally  allowed  in  England,* 
and  the  same  is  true  in  America,'  Trustees  are 
not  to  take  a  title  in  fee  in  themselves,  or  the  cea- 
tui  que  trust  may  demand  either  the  money  or  the 
land.'  Greater  latitude  is  allowed  where  an  invest- 
ment is  temporary,  or  made  on  account  of  some 
emergency.*  The  rules  of  investment  are  varied 
by  the  local  statutes  in  various  States.^ 

*  Pocock  V.  Reddington,  6  Ves.  800;  Pride  v.  Fooks,  2 
Beav.  430;  Macleod  v.  Annesly,  16  Beav.  600;  Barry  v. 
Marriott,  2  De  Gex  &  S.  491;  Drosier  v.  Brereton,  15 
Beav.  221. 

«  WorrelVs  App.  9  Barr,  60a 

»  Eckford  v.  De  Kay,  8  Paige,  89;  Miller  v.  Proctor,  20 
Ohio  St.  444;  Morton  v.  Adams,  1  Strob.  Eq.  72. 

^  Oollinson  v.  Lister,  20  Beav.  356;  Billin.fi:ton's  App.  3 
BAwle,  55;  Parsons  v.  Winslow,  16  Mass.  368;  Royer's 
App  11  Pa.  St.  36;  Ryder  v.  Sisson,  7  R.  I.  341;  Wood- 
ward's App.  38  Pa.  St.  322. 

*  King  V.  Talbott,  40  N.  Y.  86;  Lathrop^v.  Smalley,  23 
N.  J.  Eq.  192;  Him  v.  Gary.  82  N.  Y.  65;  37  Am.  Rep. 
546;  Brown  v.  Wright,  39  Ga.  96;  Knowlton  v.  Bradlev, 
17  N.  H.  458;  43  Am.  Dec.  609;  Ihmsen's  App.  43  Pa. 
St.  431;  Smyth  v.  Bums,  25  Miss.  422;  Kimball  v.  Red- 
ing,  31  N.  H.  352;  64  Am.  Dec.  333;  Olark  v.  Garfield,  8 
AUen,  427. 

$  169.  Discretionary  and  authorized. — ^An  in- 
vestment  at  the  discretion  of  the  trustee  does  not  in- 
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elude  personal  property,'  and  it  must  be  in  some- 
thing that  a  court  would  approve  of."  Directions 
and  powers  must  be  followed  in  every  particular.' 

*  Wormley  v.  Wormley,  8  Wheat.  421;  Focock  v.  Red- 
dington,  5  Vea.  794. 

*  Womack  v.  Austin,  1  S.  O.  421;  Ryder  v.  Bickerton, 
3  Swanst.  80;  Trafford  v.  Boehm,  3  Atk.  44a 

'  Ihmsen's  App.  43  Pa.  St.  431 ;  Barrill  v.  Sheil,  2  Barb. 
457;  Wood  v.  Wood,  5  Paige,  596;  28  Am.  Dec.  451;  Har- 
ris v.  Harris,  29Beay.  107;  Trustees  etc.  v.  Clay,  2  Mon. 
B.  386;  Mclntire  v.  Zanesville,  17  Ohio  St.  352;  Amory 
V.  Green,  13  Allen,  413;  Spering's  App.  71  Pa.  St.  11;  Nor- 
ris  V.  Wright,  14  Beav.  291;  Bromley  v.  Kelly,  39  Law  J. 
Cb.  274;  Fletcher  v.  Green,  33  Beav.  426. 

}  170.  When  made.  —  Investments  must  be 
made  within  a  reasonable  time,  or  interest  and 
damages  may  fall  upon  the  trustee.*  Ordinarily  a 
year  is  considered  a  reasonable  time,*  and  some- 
times a  less  time  than  that.'  If  there  is  a  direc- 
tion to  invest  immediately,  it  must  be  done  much 
more  quickly.* 

*  Shipp  V.  Hettrick,  63  N.  C.  329;  Handly  v.  Snod- 
mss,  9  Leigh,  484;  Gamiss  v.  Gardiner/  1  £dw.  Ch.  128; 
Owen  V.  Peebles,  42  Ala.  338: 

>  CogsweU  V.  Cogswell,  2  Edw.  Ch.  1131;  Johnson  v. 
Newton,  11  Hare,  160. 

*  Witmer's  App.  87  Pa.  St.  120f  Aitnatrong  v.  Walk- 
up,  12  Gratt.  608;   Barney  v.  Saunders,  16  How.   543; 

,  Frey  v.  Frey,  2  Green  O.  B.  72;  Fowler  v.  Colt,  25  N.  J. 
^  Eq.  202. 

^  Watts  V.  GirdQestone,  6  Beav.  188;  Challen  v.  Ship- 
pma,  4  Hare,  555;  PhiUipson  v.  Gatty,  7  Hare,  516. 

$  171.  Intw00t. — If  trust  property  is  not  in- 
vested within  a  reasonable  time,  or  accounted  for, 
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the  trustee  will  be  liable  for  interest^'  but  this  is 
not  always  true.'  K  liable,  he  is  liable  for  all  the 
interest  or  profit  he  has  received.'  If  the  trustee 
wrongfully  claim  funds  in  his  hands,  he  is  liable 
for  iSie  interest  on  them.^  Interest  is  generally 
computed  annually  upon  these  trust  funds/  but  it 
will  always  cease  when  the  funds  are  paid  into 
court'  The  cestui  qtie  trust  may  in  many  instances 
elect  to  take  the  actual  profits  or  the  legal  rate  of 
interest.^  Compound  interest  may  be  claimed  un- 
der some  circumstances.' 

*  Lund  V.  Lnnd,  41  N.  H.  366;  Tnmey  v.  Williams,  7 
Yerg.  172;  Hess's  Estate,  69  Pa.  St.  272;  Mnmford  v. 
Murray,  6  Johns.  Ch.  1;  Knott  v.  Cottee,  16  Beav.  77: 
Duffy  V.  Duncan,  35  N.  Y.  187;  De  Peyster  v.  Clarkson, 
2  Wend.  77;  Kerr  v.  Laird,  27  Miss.  644;  Minuse  y.  Cox, 
6  Johns.  Ch.  448;  Owen  v.  Peebles,  42  Ala.  338. 

*  Bond  y.  Abbott,  42  Ala.  499;  Bess's  Estate,  69  Pa. 
St.  272;  Grayer's  App.  60  Pa.  St.  189;  McKnight  y.  Walsh, 
24  N.  J.  Eq.  498. 

*  Rapalje  y.  Hall,  1  Sand.  Ch.  399;  Martin  y.  Babom, 
42  Ala.  648;  Bentley  y.  Shreye,  2  Md.  Ch.  219. 

*  Jenkins  y.  DooUtUe,  69  IlL  416;  Yoder's  App.  46  Pa. 
St.  394. 

^  Crump  y.  Gerock,  40  Miss.  766;  Garrett  y.  Carr,  3 
Leigh,  407;  Luken's  App.  47  Pa.  St.  366;  EUot  y.  Spar- 
rell,  114  Mass.  404. 

'  Younge  y.  Bmsh^  38  Barb.  294;  Jannary  y.  Poynti^ 
2  Mon.  B.  404. 

^  Norris's  App.  71  Pa.  St.  126;  Saltmarsh  y.  Barrett, 
31  Beay.  349;  Featherstonhaugh  y.  Fenwick,  17  Yes.  298; 
Mc  Elhennys  App.  46  Pa.  St.  347;  Ouseley  y.  Anstruther, 
10  Beay.  466;  Dnrling  y.  Hammer,  6  Green  C.  E.  220. 

B  Eliot  y.  Sparrell,  114  Mass.  404;  Williams  y.  PoweD, 
16  Beay.  461;  Walrond  y.  Walrond,  29  Beay.  686;  Karr 
y.  Karr,  6  Dana,  3;  Liyingston  y.  Wells,  8  S.  C.  347; 
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Smith  y.  Kennard,  38  Ala.  695;  Clemens  y.  Caldwell,  7 
Mon.  B.  171.  But  see  Johnson  v.  Miller,  33  Miss.  553; 
Utica  Ins.  Co.  v.  Lynch,  11  Paige,  521;  Lathrop  v.  Smal- 
ley,  23  N.  J.  Eq.  192;  Hodge  v.  Hawkins,  1  Dev.  ft  B. 
564;  Winder  v.  Di£fenderffer,  2  Bbnd,  166;  Domford  ▼. 
Domford,  12  Ves.  127. 

Fliht  oh  TaunsHM 
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CHAPTER  XVHL 

^TRUSTEES   FOB  MABBIED  WOMEN. 

$  172.  At  common  law. 

$  173.  Settlement. 

$  174.  Enforcing  settlements. 

$  175.  Reduction  to  possession. 

$  176.  Same. 

$  177.  Settlement  for  wift  only.  * 

$  178.  Form  of  separate  settlement. 

i  179.  Powers  of  feme  eoveri, 

$  180.  Debts  of  married  women. 

$  181.  Actual  receipt  by  husband. 

$  182.  Remedies. 

$  183.  Alienation. 

$  184.  Anticipation. 

$  185.  Separation  deeds. 

$  186.  Statutes. 

i  187.  Rights  of  married  women. 

i  179.  At  common  law. — ^The  husband  received 
th3  income  of  his  wife's  real  estate;  he  could  sell 
such  real  estate  at  any  time,  and,  after  reduc- 
ing it  to  possession,  became  the  absolute  owner  of 
her  personal  property.  The  husband  had  the  same 
right  to  her  equitable  as  to  her  legal  estate,  so  that 
personal  property  placed  in  trust  for  the  wife 
became  the  property  of  the  husband,  if  ultimately 


231  TBOSmB  JOB  MARUTKn  WOMSN.  $   178 

reduced  to  poasesaioii  by  him;^  it  remamed  the 
property  of  the  wife  if  not  reduced  to  possession  by 
thei  husband.'  Tet  it  was  held  in  equity  that 
there  was  a  liability  in  rem  but  not  in  personam  on 
the  part  of  the  wifa'  Where  the  wife's  separate 
estate  is  cxunpletely  distinct  and  independent  of  her 
husband,  she  seems  to  be  regarded,  in  equity,  as  re- 
spects her  power  to  dispose  of  or  charge  it  with 
debts,  to  all  intents  and  purposes  as  a  feme  soU^ 
exc^t.  in  so  far  as  she  may  be  expressly  limited  in 
her  powers  by  the  instrument  under  which  she 
takes  her  interest/ 

^  Crook  Y.  Tarpin,  10  Mon.  B.  244;  Murphy  y.  Grice,  2 
Bev.  k  B.  £q.  199;  Mumford  v.  Murray,  1  Paige,  620; 
Sturgia  v.  Cnampneys,  5  Mylne  k  G.  103;  Glaifiter  v. 
Hewer,  8  Ves.  204;  Murray  v.  Elibank,  10  Ves.  90. 

'  Molony  v.  Kennedy,  10  Sim,  254;  Hamilton  v.  Mills, 
29'B6ay.  193;  Harley  v.  Harley,  10  Hare,  325;  Honner  v. 
liforton,  3  Ra«8. 65;  Masters  v.  Wright,  2  De  Qex  k  S.  777. 

'  Wagstaff  v.  Smith,  9  Ves.  520;  Stun^is  v.  Corp.  13 
Ves.  190;  Murray  v.  Barlee,  3  Mylae  &  K.  220;  Jacques 
V.  M.  E.  Church,  17  Johns.  548;  8  Am.  Dec.  447:  Burch 
V.  Breckenridt^,  16  Mon.  B.  482;  63  Am.  Dee.  553;  Ozly  v. 
Ikelheimer.  26  Ala.  332;  Imlay  v.  Huntington,  20-  Conn. 
14^  Ha.~hs  y.  Harris,  7  Ired.  Eq.  Ill;  58  Am.  Dec.  393; 
Dyett  V.  Coal  Co.  20  Wend.  570;  32  Am.  Dec.  598. 

*Dyettv.  Coal  Co.  20  Wend.  570;  32  Am.  Dec.  78; 
Gibson  v.  Walker,  20  N.  Y.  479;  Albany  Ins.  Co.  v.  Bay, 
4  Comst.  9;  Wadham  ▼.  Society,  2  Kem.  415. 

§  173.  Settlement. — If  the  possession  is  refused 
the  husband,  he  must  bring  a  bill  in  equity  to  ob- 
tain it,  in  which  case  the  wife  may  claim  provision 
for  herself  and  children  out  of  her  estate,  the  hus- 
band receiving  the  balance  only,  and  this  is  call  id 
her  right  to  a  settlement.^  A  wife  must  seek  a 
settlement  before  her  husband  has  reduced  her  es- 
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tate  to  possession,  as  h«  cannot  be  compelled  to 
give  it  up,'  unless  there  has  been  fraud  or  injustice, 
or  some  special  reason  exists  for  his  so  doing.'  If 
a  husband  hold  the  property  of  his  wife  in  some 
other  capacity,  as  trustee  or  otherwise,  it  will  not 
interfere  wi  h  her  obtaining  a  settlement/  A 
settlement  has  been  allowed  after  the  institution  of 
suits  to  reduce  the  estate  to  possession;  ^  and  the 
courts  cannot  interfere  unless  they  have  jurisdic- 
tion of  the  assets/  A  trustee  cannot  deliver  the 
trust  estate  to  the  husband  while  a  suit  by  him  is 
pending  to  reduce  it  to  possession,^  but  he  can 
always  safely  pay  it  into  court,  whether  the  wife 
consents  or  not/  If  a  wife  consents  tacitly  or 
otherwise  to  a  sale  of  her  estate  by  her  husband,  she 
cannot  afterward  claim  a  settlement/  The  whole 
estate  of  the  wife  may  be  settled  upon  her,  even  if 
it  is  not  in  the  jurisdiction,  if  the  husband  abuse 
and  desert  her;  ^^  but  the  parties  must  be  within  the 
jurisdiction.^^  In  some  cases  the  husband  cannot 
in  any  way  obtain  possession,  or  control  the  wife's 
estate/* 

^  Davis  V.  Newton,  6  Met.  637;  Page  v.  Estes,  19  Pick. 
269;  Guild  v.  Guild,  16  Ala.  122;  Chase  v.  Pahner,  25  Me. 
342;  Whitesides  v.  Dorris,  7  Dana,  107;  Moore  v.  Moore,  v 

14  Mon.  B.  259;  Abemethy  v.  Abernethy,  8  Fla.  243; 
Glen  V.  Fisher,  6  Johns.  Ch.  33;  10  Am.  Dec.  310;  Poin- 
dexter  v.  Jeffries,  15  Gratt.  363;  Groverman  v.  Diff  nderf- 
fer,  11  GiU  &  J.  15:  Corley  v.  Oorley,  22  Ga.  178;  Barron 
V.  Barron,  24  Vt  375. 

«  Carleton  v.  Banks,  7  Ala.  34;  Pool  v.  Morris,  29  Ga. 
374;  74  Am.  Dec.  68;  Mitchell  v.  Sevier,  9  Humph  146; 
Wickes  V.  Clarke,  8  Paige,  161;  Carter  v.  Carter,  14 
Smedes  &  M.  59;  Perryclear  v.  Jacobs,  2  Hill  Ch.  504. 

«  Wardlaw  v.  Gray,  2  Hill  Ch.  651;  Watkyns  v.  Wat- 
kyns,  2  Atk.  96;  Crook  v.  Tnrpin,  10  Mon.  B.  243. 
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*  Gochenanr's  Estate,  11  Harris,  460;  Birron  y.  Bar- 
ron, 24  Vt.  375. 

*  Fry  V.  Fry,  7  Paige,  461;  Corley  v.  Corley,  22  Ga. 
178;  Martin  v.  Martin,  1  Hoff.  Ch.  462. 

*  Wheeler  v.  Bowen,  20  Pick.  663;  Allen  v.  Allen,  6 
Ire<l.  Eq.  298;  Parsons  v.  Parsons,  9  N.  H.  309;  32  Am. 
Dec.  362;  Barron  v.  Barron,  24  Vt.  375. 

T  Murray  v.  Elibank,  10  Ves.  90;  Crook  v.  Turpin,  10 
Hon.  B.  243;  De  La  Qarde  v.  Lampriere,  6  Beav.  344. 

'  Campbell  v.  French,  3  Ves.  Jr.  323;  Abraham  v.  New- 
combe,  12  Sim.  556;  Watson  v.  Marshall,  17  Beav.  363. 

'  Smith  y.  Atwood,  14  Ga.  402;  Wright  v.  Arnold,  14 
Mon.  B.  638;  61  Am.  Dec.  172. 

"  Havilaad  v.  Bloom,  6  Johns.  Ch.  178;  Ren  wick  v. 
B«nwick,  10  Paige,  421;  B^es  y.  Waters,  9  Watts,  90. 

"  Guild  V.  Guild,  16  Ala.  122. 

^'  Van  Dnzer  v.  Van  Duzer,  6  Paige,  366;  31  Am.  Dec. 
257;  La3rton  y.  Layton,  1  Smale  &  G.  179;  Chambers  y. 
Perry,  17  Ala.  726. 

$  174.  Enforcing  settlements.— The  wife  may 
claim  a  settlement  in  all  property  which  the  hus- 
band might  obtain  by  the  aid  of  the  courts/  whether 
legal  or  equitable,'  whether  it  be  an  estate  in  fee 
or  less,'  whether  her  interest  accrued  before  or 
after  marriage/  whether  the  amount  be  great  or 
small.^  Separation  from  the  husband  will  not  in- 
terfere with  the  right  of  settlement,*  but  there  can 
be  no  settlement  in  reyersions  and  remainders  un- 
til the  wife  is  entitled  to  possession.^  If  the  hus- 
band is  bankrupt^  a  settlement  will  be  enforced  in 
a  life  estate,®  but  not  if  the  wife  receive  main- 
tenance from  the  husband.'  If  one  settlement  has 
been  made,  another  cannot  be  claimed.  ^^  A  settle- 
ment may  or  may  not  include  any  after-acquired 
property  of  the  wife."    The  amount  of  the  sett^ 
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Doent  rests  in  the  discretion  of  tlie  court,  but  gen- 
erally varies  from  a  half  to  the  whole  of  the  wife's 
estate." 

*  Mitford  V.  Mitford,  9  Ves.  87;  Freeman  v.  Parsley,  3 
Ves.  421. 

«  Wortham  v.  Pemberton,  1  De  Oex  &  S.  644;  Duberley 
V.  Day,  16  Beav.  33;  Franco  v.  Franco,  4  Ves.  628;  Rob- 
ertson V.  Norris,  11  Q.  B.  916. 

3  Wright  V.  Morley,  11  Ves.  12;  Smith  v.  Mathews,  3 
De  Gex,  F.  &  J.  139;  Macaulay  v.  Philips,  4  Ved.  19; 
Hore  v.  Becher,  12  Sim.  465;  Hill  v.  Edmonds,  5  De  Gex 
ft  S.  603;  Donne  v.  Hart,  2  Ryan  ft  M.  360. 

■*  Barrow  v.  Barrow,  18  Beav.  529. 

*  Cutler's  Trusts,  14  Beav.  220;  March  v.  Head,  3 
Atk.  721;  Roberts  V.  Collett,  1  Smale  ft  G.  138. 

<  Lewin's  Trusts,  20  Beav.  378;  Eedes  v.  Eedes,  11  Sim. 
'569;  Carter  v.  Carter,  14  Smedes  ft  M.  59. 

^  Goodwin  v.  Moore,  4  Humph.  221;  Moore  v.  Thorn- 
ton, 7  Gratt.  99;  Reese  v.  Holmes,  5  Rich.  £q.  531; 
Greedy  v.  Lavender,  13  Beav.  62;  Cunningham  v.  Ant^o- 
bus,  16  Sim.  436.  But  see  Smilie's  Est  22  Pa.  St.  130; 
Jackson  v.  Sublett,  10  B.  Mon.  469;  Weeks  v.  Weeks,  5 
Ired.  Eq.  Ill;  47  Am.  Dec.  358. 

"  Koeber  v.  Sturges,  22  Beav.  588;  Lnmb  v.  Milnes,  5 
Ves.  517;  Squires  v.  Ashford,  23  Beav.  132. 

»  Duffy's  Trust,  28  Beav.  386. 

10  Martm  v.  Martin,  1  Comst  473;  Oarr  v.  Taylor,  10 
Ves.  674. 

"  Barrow  v.  Barrow,  6  De  Gex,  M.  ft  G.  782;  Spirett 
V.  Willows,  3  De  Gex,  J.  ft  S.  293;  Elibank  v.  Montolieu, 
5  Ves.  737;  Blois  v.  Hereford,  2  Vem.  502;  Mitford  v. 
Mitford,  9  Ves.  96. 

*'  Barron  v.  Barron,  24  Vt.  375;  Bowling  v.  Winalow,  5 
Mon.  B.  31;  McVey  v.  Bogcs,  3  Md.  Ch.  94;  Francis  v. 
Brooking,  19  Beav.  347;  Gardner  v.  Marshall,  14  Sim.  575; 
Pearce  v.  Crutchtield,  14  Ves.  206. 

$  175.  Reduction  to  poioaoion. — The  courts 
will  grant  the  husband  no  aid  in  reducing  the  es- 
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tate  of  his  wife  to  possession,  if  lie  is  unwilling  to 
allow  her  a  settlement,  bat  he  may  receive  the  in- 
come of  her  estate  if  he  supports  her.^  The  wifo 
may  have  a  settlement,  or,  surviving,  may  hold  her 
estate  if  the  husband  has  not  reduced  it  to  posses- 
sion.' There  is  no  technical  possession  if  the  prop- 
erty is  not  received,'  but  delivery  or  payment  is 
always  sufficient.^  The  bringing  of  a  legal  action 
oc*  an  equitable  process,  for  the  purpose,  is  not  a 
sufficient  reduction  to  possession,*  The  actual  pos- 
session of  the  estate  is  insufficient,  if  it  is  held  in  some 
official  rather  than  in  his  individual  or  private  ca- 
pacity;* neither  is  a  judgment  or  decree  sufficient,^ 
but  there  must  be  an  execution  and  delivery.*  The 
possession  of  securities  is  insufficient,'  so  likewise 
ia  a  receipt,*®  or  the  holding  of  the  property  other- 
wise than  as  a  husband.  ^^  The  intention  of  the 
husband  is  a  material  element.''  The  sale  of  se- 
curities and  investment  in  others  is  sufficient.^' 

^  Atcheaon  V.  Atcheson,  11  Beav.  485;  Rishtonv.  Cobb, 
9  Sim.  620;  Attorney-General  v.  Bacchus,  9  Price,  30. 

'  Stanwood  v.  Stanwood,  17  Mass.  57;  Dunn  v.  Sar- 
gent, 101  Mass.  336;  Pike  v.  Colhns,  33  Me.  43;  Jen- 
nings V.  Davis,  31  Conn.  134;  Poor  v.  Hazleton,  15  N.  H. 
563;  Rice  v.  Thompson,  14  Mon.  B.  377;  Searing  v.  Sear- 
ing. 9  Paige,  283;  Dare  v.  Allen,  1  Green  Ch.  419;  Pickett 
V.  Everett,  11  Mo.  568. 

5  George  V.  Goldsby,  23  Ala.  333;  Lynn  v.  Bradley,  1 
Met.  (Ky.)  2.32;  Bryan  v.  Spniill,  4  Jones  Eq.  27;  Smith 
V.  Atwood,  14  Ga.  402. 

*  Glaistor  v.  Hewer,  8  Ves.  207;  Ryland  v.  Smith,  1 
Mylne  &  C.  53. 

^  Hall  V.  McLain,  11  Humph.  425;  Pike  v.  Collins,  33 
Me.  43;  Probate  Court  v.  Kiles,  32  Vt.  775;  Enip;ht  v. 
Brawner,  14  Md.  1;  Lewis  v.  Price,  3  Rich.  £q.  172. 

'  Pierce  v.  Thompson,  17  Pick.  391;  Ross  v.  Wharton, 
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10  Yerg.  190;  Gochenaur's  Est.  23  Pa.  St.  460;  Mayfield 
V.  CHfton,  3  Stewt.  375. 

'  Mason  V.  McNeill.  23  Ala.  201;  Pike  v.  Collins,  33 
Me.  43;  Adams  v.  Lavender,  1  McCM.  &  Y.  41. 

^  lb. ;  Alexander  v.  Crittenden,  4  Allen,  342. 

•  Barber  v.  Slade,  30  Vt.  191 ;  73  Am.  Dec  299;  Holmes 
V.  Holmes,  28  Vt.  765;  Hall  v.  Young,  37  N.  H.  134. 

1^  McDowell  V.  Potter,  8  Barr.  191;  49  Am.  Dec.  603; 
Hake  v.  Fink,  9  Watts,  336. 

^^  Savage  v.  Beaham,  17  Ala.  120;  Rogers  v.  Bompass, 
4  Ired.  Eq.  385;  Barron  v.  Barron,  24  Vt.  375;  Davis  v. 
Davis.  46  Fa.  St  342;  Wall  v.  Tomlinson,  16  Ves.  413. 

"  Gray's  Est.  1  Barr,  327;  Gochenaur^s  Est.  23  Pa. 
St.  460. 

^3  Dunn  V.  Sargent,  101  Mass.  336. 

$  176.  Same. — A  part  payment  is  merely  a  re- 
duction pro  tanto}  Negotiating  a  note  by  the 
husband  is  a  sufficient  possession.*  Stocks  must 
be  transferred  in  the  husband's  name.'  A  pledge 
is  an  insufficient  reduction;*  so  is  a  set-off.*  Re- 
ceiving dividends  or  interest  is  not  a  reduction  cf 
the  principal.*  The  husband  may  receive  the 
money  due  on  a  mortgage  belonging  to  the  estate 
of  the  wife.'  The  husband  collecting  notes  due 
the  wife,  reduces  them  sufficiently  to  possession.® 
The  reduction  must  be  complete  during  the  life  cf 
the  husband.*  In  some  of  the  United  States  the 
wife's  estate  will  not  pass  in  case  of  the  husband  s 
insolvency  or  assignment.  ^'^  In  some,  a  transfer 
or  release  is  a  sufficient  reduction  on  the  part  of  the 
husband.^^  A  fraudulent  assignment,  or  one  lack- 
ing in  consideration,  will  not  pass  her  estate." 
Assignees  of  husband  may  take  subject  to  her 
survivorship/'  but    such    property  as  is  named 
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in  detail  is  likely  to  be  held  as  reduced  to 
possession.**  It  is,  in  many  States,  necessary  that 
there  should  have  bsen  an  absolute  reduction  to 
possession,  before  creditors  can*  take  any  benefit 
from  the  wife's  estate,**  while  in  others  the  credit- 
ors can  seize  her  estate  before  there  has  bean, 
and  without  any  redaction,**  though  in  the  latter 
case  the  wife  has  a  surviving  interest  *^  In  case 
cf  a  joint  ownershio  of  husbmd  and  wife,  she  will 
hold  by  survivorship,  if  there  has  been  no  re- 
d  action,*®  and  the  case  of  a  joint  settlement  is  a 
similar  one.*^  After  possession,  the  right  to  a 
settlement  is  barred.«> 

*  Schuyler  v.  Hoyle,  5  Johns.  Ch.  19CI. 

.  »  Allen  V.  Wilkins,  3  Allen,  321;  Tryon  v.  Sutton,  13 
Cal.  490;  Hemmingway  v.  Mathews,  10  Texas,  207;  Ste- 
vens V.  Beals,  10  Cush.  291;  57  Am.  Dec.  108;  Sherring- 
ton V.  Yates,  12  Mees.  &  W.  855;  Wildman  v.  Wildman, 
9  Ves.  174. 

'  Arnold  v.  Ruggles,  1  R.  I.  165. 

*  Siter^s  Case,  4  Rawle,  468;  Tritt  v.  Calwell,  31  Pa. 
Stj.2'«. 

*  Carr  v.  Taylor,  10  Ves.  674;  Harrison  v.  Andrews, 
13  Sim.  595;  KreiHer  v.  Boyer,  10  Watts,  58.  But  see 
Flory  V.  Becker,  2  Barr.  471;  14  Am.  Dec.  610. 

*  Stanwo'^d  v.  Stan  wood,  17  Mass.  57;  Hart  v.  Ste- 
phens, 6  Q.  R  937. 

"*  S  ter  V.  McClanachan,  2  Gratt.  280;  Bees  v.  Keith, 
11  Sim.  388. 

8  Casey  v.  Wiffgin.  8  Grav,  231;  Barber  v.  Glade,  30 
Vt.  191;  73  Am.  Dec.  299;  Dixon  v.  Dixon,  18  Ohio,  113; 
Pe-^cock  V.  Pembroke,  4  Md.  280;  Ellsworth  v.  Hinds,  5 
\\  is.  613. 

»  Maflon  V.  McNeill,  23  Ala.  201;  Stout  v.  Levan,  3 
Barr,  235;  Fnuenfelt's  Estate,  3  Whart  415;  Kreider 
V.  Boyer,  10  Watts,  58. 
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^*  Slaymaker  v.  Bank,  10  Bjut,  373;  Eshelman  ▼.  Shu- 
man,  13  Pa.  St.  561. 

"  Tuttle  V.  Fowler,  22  Conn.  5^;  Hill  v.  Townsend,  24 
Texas,  575;  Parsons  v.  Parsons,  0  N.  H.  309;  32  Am. 
Dec.  362;  Manion  v.  Titaworth,  18  Mon.  B.  582. 

*'  Blenkinsopp  v.  Blenkinsopp,  1  De  Gex,  M.  &  Q.  495; 
Mitford  V.  MiM:ord,  9  V«'8.  87;  Hartman  v.  Dowdel,  1 
Kawie,  279;  Krupp  v.  SchoU,  10  Barr,  193. 

"  Poor  V.  Hazleton,  15  N.  H.  564;  Kmmbaar  v.  Burt, 
2  Wash.  C.  C.  406;  Le  Vasseur  v.  Sc*-atton,  14  Sim.  118; 
Shay  V.  Sessaman,  10  Barr,  434;  Wilkinson  v.  Charles- 
worth,  10  Beav.  328. 

^*  Barnes  v.  Pearson,  6  Ired.  Eq.  482;  Shuman  ▼.  Bei- 
gart,  7  Watts  &  S.  168. 

^'  Andrews  v.  Jones,  10  Ala.  400;  Mellinger  v.  Bans* 
man,  45  Pa.  St.  522;  Harris  v.  Taylor,  3  Sneed,  536;  67 
Am.  Dec.  576;  Wheeler  v.  Moore,  13  N.  H.  478. 

*•  Holbrook  v.  Waters,  19  Pick.  354;  Vance  v.  Mc- 
Laughlin,  8  Gratt.  289. 

"  Hayward  v.  Hay  ward,  20  Pick.  517. 

^^  Laprimandaye  v.  Teissier,  12  Beay.  206;  Pike  ▼. 
Collins,  33  Me.  43. 

"  Rivers  v.  Thayer,  7  Rich.  Eq.  166. 

^  Searins;  y.  Searing,  9  Paige,  283;  Andover  v.  Connty. 
37  N.  H.  437. 

J  177.  Settlement  for  wife  only. — ^The  wife  may 
waive  her  right  to  a  settlement  and  allow  the  hus- 
band to  take  the  property.*  The  wife  must  also 
seek  provision  for  her  children  when  askinpf  for  a 
settlement,'  but  they  cannot  claim  a  settlement 
after  her  decease;'  unless,  perhaps,  where  proceed- 
ings were  already  pending,  and  a  settlement  claimed 
before  the  decease  of  the  wife  and  mother.  **  If 
there  are  no  children,  a  settlement  will  not  be 
binding  unless  all  the  necessary  details  are  com- 
pleted during  the  life  of  the  wife;^  and  if  not  eiiect- 
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ive,  the  husband,'  or  his  heirs,^  will  inherit  her  es- 
tate. Property  may  be  settled  upon  a  married 
'woman  so  that  it  may  be  free  from  the  control  or 
interference  of  her  present,  or  any  future  husband." 
It  is  not  necessary  under  these  circumstances  that 
there  should  be  any  trustee  as  a  rule,  but  the  hus- 
band may  be  required  to  act  in  that  capacity,  if 
one  is  needed.' 

»  Murray  v.  Elibank,  10  Ves.  84. 

'  Aivlrcws  v.  Jones,  10  Ala.  401;  Napier  v.  Howard,  3 
Kelly,  193;  Howard  v.  Moifatt,  2  Johns.  Ch.  206;  Udall 
V.  Kenny,  3  Oowen,  609. 

'Kartiny.  Sherman,  2  Sand.  Ch.  341;  Bell  v.  Bell,  1 
Kelly.  637. 

♦Mumford  v.  Murray.  1  Paige,  621;  Hill  v.  Hill,  3 
Strob.  Eq.  94;  Groves  v.  Perkins,  6  Sim.  584;  Murray  v. 
Elibank,  10  Ves.  84.  Bat  see  Delagardev.  Lempriere,  6 
Beav.  344. 

^  Macanlay  v.  Philips,  4  Yea.  19. 

'  Rieben  v.  White,  43  Barb.  02;  Foster  v.  Penn.  Ins. 
Co.  35  Pa  St.  134;  Wri;?ht  v.  Brown,  44  Pa.  St.  224;  Ry- 
der V.  Hulse,  24  N.  Y.  372. 

^  Bagshaw  v.  Wint  ^r,  5  De  Gex  ft  S.  466.    Special  atten- 
tion sh(/Qld  be  tMtid  tothevtatutory  provisions  of  eaeh  State, 
as  the  status  ot  ttanied  women  is  now  largdy  oontroUed 
•hy  them. 

8  FeKowsT.  Tann,  9  Ala.  1003;  Robert  v.  West,  15  Ga. 
123;  Beanfortv.  Collier,  6  Humph.  487;  44  Am.  Dec.  321; 
]^iz  V.  Bradley,  6  Rich.  Eq.  43;  Tallett  v.  Armstrong,  1 
•'Bear.  ^29. 

>  Richaidson  V.  Stodder,  lOOMass.  528;  Shirley  v.  Shir- 

^ley;  9  Pak;e,  364;  Barron  v.  Barron,  24  Vt.  875;  Long  v. 

'  White,  5  Marsh  J.  J.  226;  HanHton  v.  Biriiop,  8  Yerg  33; 

.  29  Am.  Dec.  101;  Wilkinson  v.  Cheatham,  45  Ala.  837; 
Sampley  v.  Watson,  43  Ala.  377;  Reade  v.  Livingstone,  3 
Johns.  Ch.  '490;  18 Am.  Dec.  520;  Wader.  Fisher; 9'Rkh. 

>Vti.  Wtf  'Ke¥Utids  V.  Paynter,  lOf^au  377. 
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$  178.  Form  of  separate  Bettlement. — ^No  set 
form  of  words  is  necessary,  but  it  must  clearlj* 
appear  that  it  was  the  intention  of  the  settlor  to 
give  property  to  the  wife,  independently  of  her  hus- 
\)and.^  'Che  following  are  instances  of  separate  set- 
tlements for  the  wife,  held  to  have  been  made  with 
sufficient  clearness:  "  For  her  own  use  independent 
of  the  husband;"'  "to  her  own  use  and  benefit 
independent  of  any  other  person; "  ^  "  for  her  sole 
and  separate  use; "  *  "  that  she  may  receive  and  enjoy 
the  profits; "  *  "  not  subject  to  his  control,'"  •  "  for 
her  livelihood; "  ^  "  to  be  at  her  disposal; "  ®  "  solely 
for  her  own  use; " •  "to  receive  the  rents  while  she 
lives,  whether  married  or  single;  "*°  to  the  wife 
"absolutely,""  or  "exclusively;""  "for  her  sup- 
port; "  ^  "  to  be  hers  and  hers  only; "  ''*  "  not  to  be 
sold,  bartered,  or  traded  by  the  husband;"**  and 
likewise  of  a  freedom  from  liability  for  the  husband's 
debts.*'  Among  other  settlements  which  were  not 
made  with  suffi9ient  clearness  to  bar  the  husband 
are  the  following:  "To  her  use;""  "to  her  own 
use; "  "  "  to  her  use  and  benefit; "  "  "  to  her  and 
her  assigns; " ^  ''to  her  heirs  and  assigns  for  her 
or  their  own  sole  use;""  "in  trust  to  pay  for  her;"  ** 
"  for  maintenance  and  support; "  ®  "  the  gift  not  to 
be  extended  to  any  other  person; " **  "to  her  abso- 
lute use;"*  "to  A.  during  her  life,  and,  after  her 
death,  to  her  issue; "  *•  "  to  pay  into  her  own  proper 
hands  for  her  own  use; "  "  "  not  to  be  liable  for  the 
husband's  debts; "  ^  "  for  the  joint  use  of  husband 
and  wife; "  "  a  conveyance  to  a  wife  and  her  heirsf* 
gift  to  trustee;"  bond  to  convey  to  wife,-**  mere 
instruction  to  pay  to  wife."  The  trust  must  be 
expressly  and  exdusively  for  the  wife,**  but  if  jpro- 
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perty  is  conveyed  to  a  fefTM  sole,  it  is  only  after 
a  marriage  that  a  separate  settlement  will  have  any 
eflSect;®*  but  contemplation  of  marriage  maybe  a 
material  element.'*  Property  transferred  to  one's 
separate  use  becomes  absolutely  the  property  of  the 
wifo.'^  The  right  of  separate  use  appears  every 
time  a  woman  is  married,*'  though  some  of  the 
earlier  cases  were  to  the  contrary."  Intention  as 
to  its  continuance  in  subsequent  marriages  is  a  ma- 
terial feature.*" 

^  Mitchell  V.  Gates,  23  Ala.  438;  Boal  v.  Momier,  46 
Mo.  48;  Somers  v.  Craig,  9  Humph.  467;  Fears  v.  brooks, 
12  Ga.  197;  Hamilton  v.  Bishop,  8  Yerg.  38;  29  Am.  Deo. 
101;  Nightingale  V.  Hidden,  7  R.  I.  115;  Nixon  v.  Rose, 
12  « iratt.  425;  Rudisell  v.  Watson,  2  Dev.  Eq.  430. 

«  TuUett  V.  Armstrong,  1  Beav.  429;  Waggstaff  v.  Smith, 
9  Ves.  520;  Newlands  v.  Paynter,  4  Mylne  k  0.  408. 

'  Gillespie  v.  Burleson,  28  Ala.  551;  Brown  v.  Johnson, 
17  Ala.  232;  A8h9raft  v.  Little,  4  Ired.  Eq.  236. 

^  Petty  V.  Boothe,  19  Ala.  633;  Parker  v.  Brooke,  9 
Ves.  583. 

*  Tyrrell  v.  Hope,  2  Atk.  658. 

'  Bain  v.  Lescher,  11  Sim.  397. 

f  Wardle  v.  Glazton,  9  Sim.  524;  Parley  v.  Barley,  3 
Atk.  399. 

^  Prichard  v.  Ames,  Turn,  k  R.  222. 

'  Re  TarseVs  Trust,  Law  R.  1  Eq.  561;  Adamson  ▼. 
Armitage,  19  Ves.  416; 

»•  Goulder  v.  Oamm,  1  De  Gex,  F.  k  J.  146. 

"  Brown  v.  Johnson,  17  Ala.  232. 

»  Gould  V.  Hill,  18  Ala.  84. 

*'  Markley  v.  Singletary,  11  Rich.  Eq.  323. 

i«  Ellis  V.  Woods,  9  Rich.  Eq.  19;  Ozley  v.  Xkelheimer, 
26  Ala.  332. 

IB  Woodrum  v.   Kirkpatrick,  2  Swan,  218;  Clarke  r. 
Windham,  12  Ala.  798- 
FuhtovTmsw-  <| 
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'•  Martin  v.  Bell,  9  Rich.  Eq.  42;   70  Am.  Defi.  200? 
Young  V.  Yoang,  3  Jones  Eq.  216. 

^^  Jacobs  V.  Amyatt,  1  Madd,  376;  Tennant  v.  Stoney,  1 
Rich.  Eq.  222;  44  Am.  Dec.  213. 

*3  Lee  V.  Prieaux,  3  Bro.  O,  C.  383;  Roberta  v.  Spicer^ 
5  Madd.  491. 

*^  Clevestine's  App.  15  Fa.  St  499;  Feain  v.  Brooks,  12 
Oa.  198. 

^  Lnmb  v.  Milnes,  5  Yes.  517;  Dakins  v.  Bensford,  1 
€h.  Cas.  194. 

^'  Lewis  v.  Mathews,  Law  R.  2  Eq.  177;  Honstion  v.. 
Embry,  1  Sneed,  480, 

«»Ib. 

*»  Austin  V.  Austin,  Law  R.  4  Ch.  Div.  233*. 

*<  Ashcraft  y.  Little,  4  Ired.  Eq.  236. 

»*  Rycroft  v.  Christie,  3  Bear.  238. 

*•  Bryan  v,  Duncan,  11  Ga.  67. 

..  '^  Tyler  v.  Lake,  2  Rnss  &  M.  183.    But  see  Hartley  t. 
Harle,  5  Yes.  545. 

'  ^  Gilleftpie  v.  Burleson,  28  Ala.  551.  Bnt  see  Martin  ▼-.. 
Bell,  9  Rich.  Eq.  42;  70  Am.  Dec.  200. 

^  Bender  v.  Reynolds,  12  Ala.  446;  Qeyer  t.  Bank,  21 
Ala.  414. 

^  Fitch  V.  Ayer,  2  Conn.  143;  Hall  v.  Sayr*,  10  Mmv 
B.  4^. 

'^  Mayberry  v.  Neely,  5  Humph.  339;  Williams  t.  Manll^ 
20  Ala.  727;  Pollard  v.  Merrill,  15  Ala.  170. 

^  Mdon  V.  Jones,  13  Ala.  296. 

»  Fitch  V.  Ayer,  2  Conn.  143, 

^  Chipchase  v.  Simpson,  16  Sim.  4^5;  Ashcra^  v.  Little,. 
4  Ired.  Eq.  236;  Hamiltoti  v.  Biihop,  8  Yerg.  ^;  219  Am. 
Dec.  101;  Bender  v.  Reynolds,  12  Ala.  446. 

*^  Blackstone  Bank  r.  Davit,  21  Pick.  42;  39  Am.  Dte. 
941;  Brttndon  v.  Robinson,.  18  Yes.  429;  Niokell  v.  Hattdly,. 
10  Oratt.  336;  Miller  v.  Bingham,  1  Ired.  Eq.  423;  36  Am. 
Dee.  58;  HaUett  y.  Thoi»psoi^  5  Paige,  583. 

M  Wells  V.  McCaU,  64  Pa.  St.  207;  Dobsba  v.  Bali,  00^ 
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P«.  St.  492;  100  Am.  Dec.  586;  Shonk  v.  Brown,  61  Pa. 
:St.  325;  Wallace  v.  Coeton,  0  Watt8»  137;  Talbot  v.  Cai- 
irert,  12  Harris,  32a 

^  Parker  v.  Converse,  6  Gray,  336;  Williams'  Appeal, 
^  Pa.  St.  377;  Woodmeston  v.  Walker,  2  Kuss.  k  M.  197. 

^  Waters  v.  Tazewell,  0  Md.  291;  Beaufort  v.  ColKer, 
6  Humph.  487;  44  Am.  Dec  321;  Gaffee's  Trust,  1  Macn. 
.&  G.  541. 

» Steacy  y.  Rice,  27  Pa.  St.  75;  67  Am.  Dec.  447; 
Dick  V.  PitcMord,  1  Dev.  &  B.  Eq.  480;  Clarke  v.  Wynd- 
bam,  12  Ala.  800;  Hamersley  v.  Smith,  4  Whart  126. 

^  Ashtom  T.  McDougall,  5  Beav.  56;  Benson  v.  Benson, 
«  Sim.  126;  Tudor  v.  Samyne,  2  Vem.  270. 


t  179.  Powers  of  feme  covert.— Property  to  her 
isole  and  separate  use  may  be  treated  by  B,feme 
•cowr^  just  the  same  as  if  she  were  Vkfeme  sole,^  and 
she  may  sue  and  be  sued.'  Of  cour  >e  there  may 
"be  special  restrictions  in  instruments,  the  property 
limiting  her  rights  and  privileges.'  In  equitable 
proceedings  the  husband  should  be  made  a  party, 
«iS  being  one  interested.*  If  conveyance  to  her  im- 
poses certain  conditions  and  restrictions,  they  must 
be  respected  and  followed.*  There  is  doubt  about 
the  right  to  sell  property  given  to  a  woman's  sole 
and  separate  use,  unless  the  conveyance  expressly 
grants  the  right  of  alienation.*  Generally  the  hus- 
band must  join  in  the  wife's  deed  of  conveyance, 
as  he  has  a  curtesy  interest  if  no  more.^  Per- 
sonal estate  and  the  income  of  the  realty  may  be 
•disposed  of  by  the  wife.®  The  wife  may  devise 
lands,'  or  become  a  trustee  of  a  government 
patent.^* 

*  Coryell  v.  Dunton,  7  Barr,  532;  49  Am.  Dec.  489; 
AtluBS  ir,  Essex,  14  Ves.  5^;  Hulme  v.  Tenant,  1  Bro. 
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C.  C.  20;  Wells  V.  Thorman,  37  Conn.  319;  Coleman  v. 
Wooley,  10  Mon.  B.  32(t;  Newlin  v.  Freeman,  4  Ired.  Eq. 
312;  Kimm  v,  Weippert,  46  Mo.  532. 

'  Furgason  v.  Smith,  2  Johns.  Ch.  139;  Ferine  v. 
Swaine,  1  Johns.  Ch.  24. 

3  Sturgis  V.  Corp.  13  Ves.  190;  Peacock  v.  Monk,  2 
Ves.  Sr.  100;  Witts  v.  Dawkins,  12  Ves.  601. 

•  Grant  v.  Van  Schoonhoven,  9  Paige,  255;  Wilson  v. 
Wilson,  6  Ired.  Eq.  2:36;  Bradley  v.  Emerson,  7  Vt.  369. 

^  Lcaycraft  v.  Hedden,  3  Green  Ch.  512;  Albany  Ins* 
Co.  v.  Bay,  4  (  omst.  9;  Richards  v.  Chambers,  10  Tee* 
580;  Williamson  v.  Beckham,  8  Leigh,  20;  McClintic  ▼. 
Ocheltree,  4  W.  Va.  249. 

•  Porcher  v.  Reid,  12  Pvich.  Eq.  349;  Metcalf  v.  Cook, 
2  R.  I.  355;  Calhoun  v.  Calhoun,  2  Strob.  Eq.  231;  49  Am. 
Pec.  667;  Methodist  (  hurch  v.  Jaques,  3  Johns.  Ch.  7S; 
Litton  V.  Baldwin,  8  Humph,  209;  47  Am.  Dec.  605f 
Sherman  v.  Turpin,  7  Cold.  382;  Tarr  v.  Williams,  4 
Md.  Ch.  68.  But  see  Methodist  Church  v.  Jaques,  17 
Johns.  548. 

^  Shipp  V.  Bowmar,  5  Mon.  B.  163;  Wright  v.  Cade- 
gan,  2  Eden,  257;  Harris  v.  Mott,  14  Beav.  169;  Lech- 
mere  V.  Brotheridge,  S2  Beav.  355.  In  New  York  this 
privilege  of  conveyance  is  regarded  rather  as  an  appoint- 
ment, and  no  joii  dor  or  formality  is  required:  Albany 
Ins.  Co.  V.  Bay,  4  Comst.  9. 

•  Vizonneau  v.  Pegram,  2  Leigh,  183. 

•  Cutter  V.  Butler,  25  N.  H  343;  57  Am.  Dec.  330. 

*•  Grove's  Heirs  v.  Fulsome,  16  Mo.  543;  57  Am.  Dec.  247. 

$  180.  Debts  of  married  women.— -In  England, 
if  the  wife  have  a  separate  estate,  it  is  supposed 
she  intended  to  pay  out  of  it  any  debts  contracted 
by  her,  as  where  she  signs  a  bond,*  or  note,'  or  a 
lease,'  or  any  other  agreement  which  requires  the 
payment  of  money.*  Formerly  a  married  woman 
could  not  enter  into  contracts,*  but  now  it  is  set- 
tled that  she  can,  so  far  as  her  separate  estate  is 
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concerned,*  and  they  may  be  either  written  or 
oraL^  Here  the  intention  to  charge  or  not  to 
charge  her  separate  estate  is  material.*  The  same 
is  true  in  many  of  the  American  States,'  while  in 
others  it  is  held  that  the  power  must  be  expressly 
conferred  by  the  instrument  of  conveyance  to  her.** 
If  there  is  no  reference  to  the  separate  estate, 
there  is  an  open  question  if  it  can  be  held  liable 
for  her  debts."  In  some  States  the  decisions  have 
varied  more  or  less." 

^  Tnllett  V.  Armstrong,  4  Bear.  323;  Peacock  v.  Monk, 
2  Yes.  193;  Heatley  v.  Thomas,  15  Ves.  596. 

«  lb.;  BuUpin V.Clarke,  ITVes.  Sr.  366;  Stuart v.Kirk- 
waU,  3  Madd.  387. 

*  Master  V.  Faller,  4  Bro«  0.  C.  19;  Gaston  v.  Fnmkum, 

2  De  Gez.  &  S.  561. 

'Sykes'  Trast,  2  Johns.  &  H.  415;  Be  Pugh,  17 
Beav.  336. 

^  Whistler  v.  Newman,  4  Ves.  145;  Murray  v.  Barlee, 
4  Sim.  82. 

<  Master  v.  Fuller,  4  Bro.  0.  0.  19;  Crosby  v.  Church, 

3  Beav.  489. 

7  Shftttock  V.  Shattock,  Law  R.  2  Eq.  182;  Johnson  v. 
Gallagher,  3  De  Gex,  F.  &  J.  494. 

«  Callow  V.  Howie,  1  De  Gex  &  S.  531;  Bolton  v.  Wil- 
liams,  4  Bro.  C.  C.  297. 

•  Wells  V.  Thorman,  37  Conn.  318;  Cooke  v.  Husbands, 
11  Md.  492;  Sprarae  v.  Tyson,  44  Ala.  338;  Daniel  v. 
Robinson,  18  Mon.  B.  301;  Lillard  v.  Turner,  16  Mon.  B. 
374;  Harris  V.  Harris,  7  Ired.  Eq.  HI;  53  Am.  Dec.  393; 
Ciaflin  v.  Van  Wagoner,  32  Mo.  252;  Roberts  v.  West,  15 
Ga.  123;  Dickerman  v.  Abrahams,  21  Barb.  551. 

^^  Methodist  Church  v.  Jaques,  17  Johns.  548;  Cmger 
v.  Cruger,  5  Barb.  225;  Dyett  v.  Coal  Co.  7  Paige,  9; 
Perkins  v.  Elliott,  23  K.  J.  Eq.  526;  Partridge  v.  Stocker, 
Ze  Vt  108;  84  Am.  Deo.  664;  Todd  v.  Lee,  16  Wis.  480. 
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Bat  see  Kixon  v.  Bose,  12  Gratt.  425;  Wallace  ▼.  Cotons, 
9  Watts,  137;  Rogers  v.  Smith,  4  Barr,  93. 

"  Kelso  V.  Tabor,  52  Barb.  125;  Knowles  v.  McCain^ 
ly,  10  Paige,  343;  White  v.  McXutt,  33  N.  Y.  371; 
Com  Exchange  V.  Babcock,  57  Barb.  222;  Yale  v.  De- 
derer,  22  N.  Y.  456;  78  Am.  Dec.  216. 

^^  Kwing  v.  Smith,  3  Desans.  418;  5 Am.  Dec.  557;  Adams 
V.  Mackey,  6  Rich.  Eq.  75;  James  v.  Mayrant,  4  Desans. 
591;  6  Am.  Dec.  630;  Litton  v.  Baldwin,  8  Humph.  209; 
47  Am.  Dec.  605;  Bailey  v.  Pearson,  29  N.  H.  77;  Rogers 
V.  Ward,  8  Allen.  388;  85  Am.  Dec.  710;  Willard  v.  East- 
ham,  15  Gray,  328;  77  Am.  Dec  366;  Prewett  v.  Land, 
36  Miss.  495. 

5  181.  Actiial  receipt  by  husband. — ^Wherethe 
wife  allows  the  husband  to  take  her  separate  es- 
tate, the  presumption  is  that  he  holds  it  as  a 
trustee  for  her,  and  not  that  she  intends  to  turn  it 
over  to  him  outright;'  if  he  invests  the  money  he 
must  account  for  it.'  The  mere  acquiescence  by 
the  wife  in  the  receipt  of  the  property  by  her  hus- 
band does  not  make  it  a  gift  to  him;'  but,  if  the 
husband  uses  the  money  in  his  own  business^  with 
the  wife's  consent,  she  may  be  estopped  to  deny 
that  she  had  given  it  to  him,^  unless  there  is  an 
express  understanding  that,  although  he  uses  the 
property,  it  still  remains  hers.*  As  to  the  income, 
if  received  by  the  husband,  some  authorities  main- 
tain that  a  year's  income  can  be  recovered  by  the 
wife,^  while  others  decide  that  she  can  obtain  noth- 
ing;^ the  theory  in  the  former  case  being  that  the 
wife's  implied  consent  covers  a  year's  time,' 

^  Richardson  v.Stodder,  100  Mass.  528;  Marsh  v.  Mnsh^ 
43  Ala.  677;  Rich  v.  Gockell,  9  Ves.  369. 

»  Walker  v.  Walker,  9  WaU.  753. 

*  Rowe  V.  Rowe,  2  De  Gez  ft  8, 294^ 
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*  Shirley  v.  Shirley,  9  Paige,  363;  McGIinsey's  App. 
14  Serg.  &  R.  64. 

*  lb.;  Aehworth  v.  Outrun,  Law  B.  5  Ch.  Div.  923; 
Yardley  v.  Raub,  6  Whart.  117;  34  Am.  Dec.  636. 

*  Fowler  v:  Fowler,  3  P.  Wms;  353;  Payne  v;  Little, 
26  Beav.  1;  Smith  v.  Camelford,  2  Ves.  Jr.  716* 

'  Howard  v.  Digby,  2  Clark  A;  F.  634;  Parker  v.  White, 
11  Ves.  225;  Mackey  v.  Maturin,  15  Ir.  Ch.  160. 

*  Methodist  Church  v,  Jaques,  3  Johns,  Ch.  77;  Towers 
V.  Hagner,  3  Whart.  48;  Naglee  v.  Ingersoll,  7  Barr,  204. 

$  183.  Bemedies. — In  seeking  to  recover  from 
a  married  woman  on  debts  contracted  by  her,  it  is 
necessary  to  resort  to  an  equitabh^  process  and  make 
the  trustees,  if  t')ere  are  any,  parties  thereto,*  and 
this  remedy  is  rather  that  the  ends  of  justice  may 
not  be  defeated,  than  because  of  any  legal  liability 
on  her  part.'  Statute  of  limitations  is  inapplicable 
here.®  Sometimes  the  equitable  interest  cannot  be 
reached  by  a  creditor.'*  Savings  from  the  separate 
estate  belong  to  the  wife,  as  much  as  the  corpus  of 
the  estate.* 

*  Robertson  v.  Johnston,  36  Ala,  197;  Bullpin  v.  Clarke, 
17  Ves.  365:  Field  v.  Sowle,  4  Rnss.  112;  Heatley  v. 
Thomas,  15  Ves.  596. 

«  Glass  V.  Warwick,  40  Pa.  St.  140;  80  Am.  Dec.  656; 
Cummings  V.  Sharpe.  21  Ind.  331;  Maclay  v.  Love,  25  Cal. 
367;  85  4m.  Dec.  133. 

»  Norton  v.  Turville,  2  P.  Wms.  144. 

*  Nantes  v.  Carrock,  9  Ves.  182;  Murray  v.  Barlee,  4 
Sim.  95;  Johnson  v.  Gallagher,  3  De  Gex,  F.  &  J.  620. 

*  Rush  V.  Vought,  55  Pa.  St.  438;  93  Am.  Dec.  766; 
Hoot  V.  Sorrell,  11  Ala.  386;  Young  v.  Jones,  9  Humph. 
651;  Malony  V.  Kennedy,  10  Sim.  254;  Gentry  v.  McRey- 
nolds,  12  Mo.  633;  BaTon  v.  Barron,  24  Vt.  376;  Kee  v. 
Vaaser,  2  Ired.  £q.  653;  40  Am.  Dec.  442. 
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i  183.  Alienation. — Once  having  obtained  pos* 
session  of  her  separate  estate,  the  wife  has  full 
powers  of  alienation,  unless  she  receives  it  with 
restrictions.*  She  can  make  an  immediate  gift  of 
it  to  her  husband,  if  she  chooses,^  and  the  trustees, 
if  any,  must  make  a  proper  transfer  of  the  prop- 
erty.' If  the  separate  estate  is  used  to  secure  the 
husband's  liabilities,  the  wife  is  entitled  to  such 
rights  and  privileges  as  a  surety  generally  has/ 
The  separate  estate  may  be  disposed  of  by  will,* 
unless  there  are  special  limitations,  with  the  same 
rights  of  revocation  as  a  testator  ordinarily  has;' 
yet  the  attempted  alienation  is  void,  if  she  exceed 
her  authority.^  In  case  of  the  decease  of  the  wife 
intestate,  her  separate  estate  goes  to  the  husband, 
just  as  it  would,  if  it  were  not  separate  estata* 
She  is  liable  if  she  allows  waste  or  misapplication 
of  the  trust  estate,'  unless  anticipation  is  forbid- 
den.*® If  there  has  been  a  waste,  misapplication, 
or  other  breach  of  trust  for  which  the  wife  is  to 
blame,  the  effect  is  the  same  as  an  alienation  by 
her." 

'  Coryell  v.  Dunton,  7  Barr,  632;  Essex  v.  Atkins,  14 
Ves.  542. 

'  Cmger  v.  Cruger,  6  Barb.  225;  Dallam  v.  Wampale, 
1  Peters  0.  C.  116;  Hoover  v.  Samaritan  Society,  4 
Whart.  445;  Parkes  v.  White,  11  Ves.  209;  Hughes  v. 
Wells,  9  Hare,  749. 

'  Mavrich  v.  Grier,  3  Nev.  62. 

*  Knight  v..  Whitehead,  26  Miss.  246;  Sheidle  v.  Weish- 
lee,  16  Pa.  St.  134;  Mavrich  v.  Grier,  3  Nev.  62. 

*  Rich  V.  Cockell,  9  Ves.  369;  Porcher  v.  Daniel,  12 
Eich.  £q.  349. 

*  Hawksley  v.  Barrow,  Law  R.  1  P.  0.  147. 
»  Ee  Brown's  Trusts,  Law  R.  1  Eq.  74. 
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*  Stewart  v.  Stewart,  7  Johns.  Ch.  229;  Brown  v.  Al- 
lien, 14  Men.  B.  141;  Johnstone  v.  Lnmb,  16  Sim.  308: 
Farie'a  App.  23  Pa.  St.  29. 

^  Clive  V.  Carew.  1  Johns.  &  H.  199;  Pemberton  v.  Mc- 
Gill,  1  Drew.  &  S.  266. 

'^*  lb. 

"  Hanchett  v.  Briscoe,  22  Beav.  496.  Bnt  see  Brewer 
V.  Swirles,  2  Sim.  &  G.  219;  Whistler  v.  Newman,  4 
Ves.  129. 

$  184.  Anticipation. — A  restraint  may  be  put 
upon  an  anticipation  of  income/  if  it  is  made  clear 
and  certain  by  the  language  used.'  If  there  is  an 
apparent  intention  to  restrain,  it  is  sufficient.* 
Formerly  it  was  considered  that  the  right  of  re- 
straint applied  to  the  power  only/  but  the  later 
dacisions  do  not  make  any  such  modification.^  If 
the  restraint  has  attached,  it  cannot  be  avoided,* 
and  it  applies  equally  to  realty  and  personalty.^ 
A  widow  may  dispose  of  her  separate  estate  abso- 
lutely, notwithstanding  a  restraint  of  alienation 
had  attached.''  If  the  estate  still  is  in  her  posses- 
sion at  the  time  of  a  subsequent  marriage,  the  re- 
straint will  continue  to  be  effective.'  There  are 
various  things  that  such  restraints  cannot  or  will 
not  prevent." 

^  Parkes  v.  White,  II  Ves.  221;  Ash  v.  Bowen,  10 
Phila.  (Pa.)  96;  Snyder's  App.  92  Pa.  St.  604. 

«  Wi^s  v.  Dawkins,  12  Ves.  601;  Pybus  v.  Smith,  3 
Pro.  C.  C.  340;  Scott  v.  Bavis»  4  Mylne  &  C.  87;  Sturgis  v. 
Corp.  13  Ves.  190;  Ross's  Trust,  1  Sim.  N.  S.  196. 

'  Brown  v  Bamford,  11  Sim.  131;  Tield  v.  Evans,  15 
Sim.  375;  D'CEjhsner  v.  Scott,  24  Beav.  239;  Freeman  v. 
1  lood,  16  Ga.  628. 

■*  Medley  v.  Horton,  14  Sim.  222. 

^  Loring  v.  Salisbury  Mills,  125  Mass.  138;  Kent  v. 
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Plumb,  67  Ga.  207;  Field  v.  Evans,  15  Sim.  375;  Harnett 
V.  McDongall,  8  Beav.  187. 

•  Robinson  v.  Wheelwright,  21  Beav.  214. 

^  Freeman  v.  Flood,  16  Ga.  528. 

^  Parker  v.  Converse,  5  Gray,  336;  Brown  v.  Pocock, 
2  Hubs.  &  M.  210. 

9  Wells  V.  McOall,  64  Pa.  St.  207;  Johnson  v.  Freeth, 
6  Sim.  423,  n.;  Peilloa  v.  Brooking,  25  Beav.  218. 

^*  Da  vies  v.  Hodgson,  25  Beav.  186;  JoUands  v.  Burdett, 
2  De  Gex,  J.  &  S.  79. 

$  185.  Separation  deeds.— These  may  be  con- 
sidered binding  in  some  respects,*  although  they 
are  to  some  extent  contrary  to  public  policy.' 
After  the  execution  of  such  instruments,  the  pro- 
visions herein  contained  which  are  favorable  to  the 
wife  will  be  enforced.'  Agreements  to  separations 
to  take  place  at  some  future  dates  will  not  be  up- 
held by  the  courts.*  Agreements  to  pay  back  all 
sums  paid  by  the  wife's  father-in-law,  in  case  of 
separation,  are  legally  binding.*  Separation  deeds 
may  lose  their  force  in  consequence  of  divorce  pro- 
ceedings.'  If  there  is  no  other,  the  husband  will  be 
considered  a  trustee  to  carry  the  separation  agree- 
ment into  effect.^  It  is  advisable,  if  not  necessary, 
to  have  trustees  to  act  in  the  case  of  separation 
agreements,®  and  covenants  may  be  made  which 
will  be  valid  as  against  the  husband's  creditors,' 
though  it  is  not  necessary  that  such  covenants 
should  be  put  in  the  instrument.*®  If  the  parties 
come  together  after  separation,  any  sum  paid  the 
wife  is  no  longer  held  for  her  sole  and  separate 
use,**  but  anything  less  than  I'enewing  the  marital 
relation  will  be  insufficient  for  this.*^  Either  party 
has  a  remedy  if  the  trustee  fails  to  do  his  duty/^ 
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as  already  the  local  statutes  of  the  varions  States 
havn  greatly  modified  the  disabilities  of  married 
women,  and  they  must  be  consulted  in  every  case. 
They  have  also  released  husbands  from  the  ante- 
nuptial liabilities  of  their  wives  in  many  instances." 

>  Calkins  v.  Long,  22  Barb.  97. 

'  Warrall  v.  Jacob,  3  Mer.  268;  Head  v.  Head,  3 
Atk,  650. 

'  Alhee  v.  Wyman,  10  Oray,  2?2;  Holbrook  v.  Corn- 
stock,  16  Gray,  109;  Siinpson  v.  Simpson,  4  Dana,  140; 
Mercein  v.  People,  25  Wend.  77;  35  Am.  Dec.  653; 
Walker  v.  Walker,  9  Wall.  744;  Wells  v.  Stont,  9  Cal. 
494;  Clou^hv.  Lambert,  10  Sim.  174;  Ros  v.  Willoughby, 
10  Price,  2;  Rogers  v.  Rogers,  4  Paige,  518;  27  Am.  Dec 
84;  Sanders  v.  Rolway,  16  Beav.  207. 

*  Hitner*8  App.  4  P.  F.  Smith,  114;  Chambers  v.  Caul- 
fleM,  6  East,  244;  Durant  v.  Titley,  7  Price,  577. 

*  Waring  V.  Waring,  10  Mon.  B.  331. 

*  Albee  v.  Wyman,  10  Gray,  222. 

^  Picket  V.  Johns,  1  Dev.  Eq.  123;  Barron  v.  Barron, 
24  Vt.  395;  Frampton  v.  Frampton,  4  Beav.  294. 

«  Bettle  V.  Wilson,  14  Ohio,  257;  Watkms  v.  Watkins, 
7  Yerg.  283;  Carson  v.  Murray,  3  Paige,  483;  St.  John  v. 
St.  John,  11  Ves.  526. 

®  Compton  V.  CoUinson,  2  Bro.  0.  C.  377;  Elworthy  v. 
Bird,  2  Sim.  &  St.  381. 

*^  Bowers  v.  Clark,  1  Phil.  Rep.  561;  Frampton  v.  Framp- 
ton, 4  Beav.  287. 

"  Ratliff  V.  Hontly,  5  Ired.  545;  Hnntly  v.  Huntly, 
6  Tred.  Eq.  514. 

»•  Webster  v.  Webster,  1  Smale  &  G.  489. 

'*  Cranston  v.  Plnmb,  54  Barb.  59;  Seagrave  v.  Sea- 
grave,  13  Ves.  439. 

^*  Brown  v.  Eeiiiper»  27  Md.  666;  Callahan  v.  Patterson^ 
i  Tex.  61;  51  Am.  Deo.  712;  Cater  v.  E^eleigh,  4  Beiaiis. 
19;  6  Am.  Dec.  596. 
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$  186.  Statutes.— Statutory  enactments  do  not 
apply  in  cases  previous  to  their  date,  in  other  words 
they  are  not  retroactive; '  but  statutes  may  deter- 
mine what  interest  shall  come  to  the  husband  in  af- 
ter-acquired property  of  the  wife.''  In  some  in- 
stances it  has  been  held  that  the  law  existing  at 
the  time  of  the  marriage  shall  determine  the  prop- 
erty rights  of  the  husband,*  and  in  nearly  every 
case  the  tendency  has  been  to  increase  the  privilegiis 
of  the  wife.*  The  same  equitable  principles  apply 
in  the  interpretation  of  the  statutes  as  were  fol- 
lowed before  their  enactment.*  It  is  necessary  in 
every  case  to  overcome  the  existing  presumption 
that  the  property  belongs  to  the  husband  until  the 
contrary  is  proven.*  If  the  wife  can  prove  her 
right  to  property,  even  though  her  husband  is  in 
the  management  of  it,  she  can  obtain  possession  and 
control  of  it.''  That  the  husband  manages  the 
property,  gives  his  creditors  no  claim  upon  it.®  If 
the  wife  allows  the  husband  to  mingle  her  property 
with  his  own  so  that  its  identity  is  lost,  she  loses 
her  rights  in  it;'  yet  the  husband  may  manage 
and  improve  her  estate,  and  she  retain  it  and  re- 
ceive all  the  benefits  resulting  therefrom."  The 
same  rules  of  principal,  control  between  husband 
and  wife,  as  between  other  principals  and  agents.  ^^ 
Separate  property  of  the  wife  may  be  given  or  sold 
to  the  husband.^*  There  is  no  gift  or  presumption 
of  one,  where  the  husband  acts  merely  as  an  agent." 

^  Maclay  v.  Love,  25  Cal.  .367;  85  Am.  Dec.  133;  Eld- 
ridffe  v.  Preble,  34  Me.  148;  Roby  v.  Boswell,  23  Ga.  51; 
Kadcliffe  v.  Dougherty,  24  Miss.  181;  Love  v.  Robertson,  7 
Tex.  6;  56  Am.  Dec.  41;  Savage  v.  O'Neil,  42  Barb.  374; 
Peck  V.  Walton,  i26  Vt.  82;  Moulton  v.  Haley,  57  N.  H. 
184;  Hardy  v.  Boaz,  29  Ala.  16a 
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*  Southard  v.  Plummer,  36  Me.  64;  Sleiokt  ▼.  Bead,  18 
Barb.  159. 

^  0  »ombs  V.  Eead,  16  Gray,  271;  Ryder  V.  Hnlse,  24  N. 
y.  372;  Noble  v.  McFarland,  61  111.  226.  But  see  Mell- 
inger  v.  Bansman,  45  Fa.  St.  522. 

*  B:eviiis  T.  Buck,  26  Ala.  292, 

'  Piicliarison  v.  Sto  lder»  100  Maas.  528:  Sampley  y. 
Watson,  43  Ala.  377;  Calvia  v.  Currier,  22  Barb.  371. 

•Alverson  v.  Jones,  10  Cal.  9;  70  Am.  Dec.  689; 
fimith  V.  Henry,  35  Miss.  369;  Eldridge  v.  Preble,  34  Me. 
148;  Stanton  v.  Kirsch,  6  Wis.  338;  Ganlt  r.  Saffin,  44  Pa. 
St.  307. 

^  Hutchins  v.  Colby,  43  N.  H.  159;  Buckley  v.  Wells, 
H3  N.  Y.  518;  Jennings  v.  Davis,  31  Conn.  134;  Teller  v. 
Bishop,  8  Minn.  226. 

»  KnapD  y.  Smith,  27  N.  Y.  277;  Woodman  v.  Neal,  48 
Me.  266;  Peck  v.  Hendcrshott,  14  Iowa,  40. 

»  Kelly  V.  Drew,  12  Allen,  107;  90  Am.  Dec.  138; 
Glover  V.  Alcott,  11  Mich.  470;  Gross  v.  Heddig,  45  Pa. 
St.  406;  Glidden  v.  Taylor,  16  Ohio  St.  509;  91  Am, 
Dec.  98. 

"  Lewis  V.  Johns,  24  Cal.  98;  85  Am.  Dec.  49;  Robin- 
son V.  Huflfman,  15  Mon.  B.  80;  61  Am.  Deo.  177;  Web- 
ster V.  Hildreth,  33  Vt.  4)7;  Mclntyre  v.  Rnowlton,  6 
Alle  ,  565;  Albin  v.  Lord,  39  N.  H.  196;  Abbey  v.  Deyo, 
44  N.  Y.  343. 

"Taylor  V.  Sheltcn,  30  Conn.  122. 

»»  Rnper  V.  Roper,  23  AU.  247;  Hinney  v.  Phillips,  «0 
Pa.  St.  382;  Fox  v.  Jones,  1  W.  Va.  205;  91  Am.  Deo. 
383;  White  v.  Callinan,  10  Ind.  43. 

^  Wales  V.  Newbould,  9  Mich.  45;  Elijah  r.  Taylov^S? 
ni.  247. 

$  187.  Bights  of  married  women.— A  wife 
may  make  her  separate  estate  liable  for  the  debts 
of  her  husband,  or  of  a  stranger,  by  promising  iii 
legal  form,  by  indorsement  or  otherwise,  to  be  re- 
sponsible for  their  ultimate  payment^,  bixt  she  re* 
Fust  on  Trusts— 2!l 
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cavers  over  agi,inst  the  principal,  if  he  has  any 
property  subject  to  levy.'  All  claims  for  care  and 
improvement  of  wife's  separate  estate  can  be  col- 
l3cted  from  her  directly ,'  but  claims  against  her  as 
indorser  or  otherwise,  where  no  direct  benefit  ac- 
crues to  her,  cannot  be,  as  she  had  no  power  to  as- 
sume such  liability.*  Married  women  maj;  be 
trustees;*  in  fact  the  rights  of  married  women  gen- 
erally depend  largaly  upon  tha  construction  of  the 
statutes,  which  are  giving  them  more  and  more 
power.* 

»  Spear  v.  Ward,  20  Cal.  650;  Kinner  v.  Wals^^  44 
Mo.  65;  Bartlett  v.  Bartlett,  4  Allen,  440;  EUia  v. 
Keuyon,  25  Ind.  134;  Eaton  v.  Nason,  47  Me.  132;  Mc- 
Ferrin  v.  White,  6  Cald.  499. 

»  Hanford  v.  Bockee,  20  N.  J.  Eq.  101;  Kinner  v. 
Walsh,  44  Mo.  65. 

®  Crane  v.  Kelley,  7  Allen,  250;  Nunn  v.  Givhan,  45 

Ala.  370;  Brunner's  App.  47  Pa.  St.  67;  White  v.  Story, 

43  Barb.  124;  Shannon  v.  Oanney,  44  N.  H.  692;  Hutch- 

.  inson  v.  Underwood,  27  Tex.  235;  Peake  v.  Le  Baw,  21 

N.  J.  Eq.  269. 

*We3tgate  v.  Maiiroe,  100  Mass.  227;  Davenport  v. 
Davenport,  5  Allen,  464;  Conway  v.  Smith,  13  Wis.  125; 
Xindley  v.  Cross,  31  Ind.  108;  90  Am.  Dec.  610;  Ain^loy 
V.  Mead,  3  Lans.  116;  Harford  v.  Baker,  20  N,  J.  Eq. 
101;  Pollard  v.  Cleaveland,  43  Ala.  102. 

*  Springer  v.  Berry,  47  Me.  330. 

•  Camden  v.  Vail,  23  Cal.  633;  Maclay  v.  Love,  25 
Cal.  367;  85  Am.  Dec.  133;  Hangh  v.  Blythe,  20  Ind.  24; 
Wright  V.  Brown,  44  Pa.  St.  224;  Miller  v.  Wetherby,  12 
Jtowa,  415. 
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CHAPTER  XIX. 

TRUSTEES   FOR   INFANT& 

i  18S.  Protection  by  the  oourti. 

i  189.  Infants'  real  estate. 

i  190.  Maintenance. 

(  191.  Maintenance,  continued* 

$  188.  PjTotection  by  the  courts.— Ooiirts  of 
equity  are  particularly  careful,  and  are  very  jealous 
of  their  rip^hts.^  The  courts  are  regarded  as  the 
guardians  of  minors,  and  nothing  can  be  done 
affecting  their  rights  or  property  in  any  way,  un- 
less it  be  by  order  of  or  with  the  consent  of  the 
courts."  This  inherent  jurisdiction  of  the  courts 
is  regarded  as  applying  more  particularly  to  per- 
sonal property  and  the  income  accruing  therefrom.' 
If  the.  trust  estate  is  small,  and  that  of  the  parent 
is  abimdant,  the  parent  must  support  his  child; ^ 
but  if  the  situation  is  reversed,  the  infant  may  be 
required  to  receive  his  support  out  of  his  own 
estate.*^  An  infant  is  not  necessarily  a  party  to  a 
bill  by  the  father  to  obtain  support  for  it  from  its 
separate  estate.*  It  is  not  always  necessary  that 
an  infant  should  join  in  a  trust  conveyance,  either 
personally  or  by  guardian  or  trustee.^ 

'  Williamsnn  v.   Berry,   8  How.    495;   Anderson  v. 
Mather,  44  N.  Y.  249;  Spring  v.  Woodworth,  4  Allen, 
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326;  Johnstone  v.  Beattie,  10  Clark  &  F.  440;  Hope  v. 
Hope,  4  De  Gex,  M.  &  G.  328. 

*  Williamsor  v.  Berrj%  8  How.  49.1;  Van  Duzer  v.  V  n 
Daze-,  G  Paige,  3GG;  31  Am.  Doc.  257;  In  re  Whitaker, 
4  J.^hna.  Ch.  378;  Avmar  v.  Roff.  3  Johns.  Ch.  4C;  Nrai  h 
V.  Smir,h,  3  Atk.  304;  De  Manuevillo  v.  De  ^.launevillc, 
lOVes.  52. 

^  Grignon's  Leasee  v.  Astnr,  2  How.  310;  Williamson 
V.  Bcry,  8  How.  495;  C'arke  v.  Van  Suplay,  15  Wend. 
436;  Rofje*i=j  v.  Dill,  6  Hill,  41 ';  Cochran  v.  Van  Sur.ay, 
20  Wend.  365;  32  Am.  Dec.  570. 

*  Sparhawk  v.  Buell,  0  Vt.  41 ;  Spear  v.  Spear,  9  Rich. 
Eq.  188;  Cnif^er  v.  Heyward,  2  Desaus.  Iq.  94;  Myers  v. 
Tklyers,  2  McCord's  Ch.  214;  16  Am.  Dec.  648;  In  ro 
Kane,  2  Barb.  Ch.  375. 

*  Wilkes  V.  Rogers,  6  Johns.  566;  In  re  Bui-ke,  4 
Sand.  Ch.  617;  Heyward  v.  Cuthberfc,  4  Deaan. .  445. 

«  Watts  V.  Steele,  19  Ala.  656;  f>4  Am.  Dee.  207. 

'  Walsh  V.  Walsh,  116  Mass.  377;  17  Am.  Rep.  1G2; 
Whitney  v.  Stearns,  11  Met.  319;  Coffin  v.  Hcaih,  6 
Met.  76. 

$  189.  Infants'  real  estate. — Trustees  may  lease 
the  trust  estate,  but  they  must  collect  and  acccunt 
for  the  rents;*  and  the  leases  must  not  extend  b3- 
yond  the  minority  of  the  cestui  qiie  trust,  or  they 
may  be  terminated  by  him.^  If  realty  is  purchased, 
or  if  it  belonged  originally  to  the  trust  estate,  it 
will  be  necessary  to  obtain  an  order  of  court  to 
convey  it,  unless  the  trust  expressly  grants  such  a 
right.'*  In  the  partition  of  an  e3tate.  the  t  ;u3te3 
may  purchase  fractional  parts,  if  it  will  add  to  the 
portion  belonging  to  the  trust.'*  A  trustee  may 
convert  personalty  into  realty;*  but  this  is  an  open 
question,  some  decisions  supporting  it,°  while  oth- 
ers deny  it  '^  A  sale  of  real  estate  will  be  ordered 
by  the  court,  if  it  is  for  the  benefit  of  the  trust, 
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and  the  money  otherwise  inyested.''  LegiB&tum  to 
the  same  effect  is  constitutional  and' proper.*  The 
petition  to  sell  real  estate  may  be  denied,  especially 
if  it  appear  to  be  contrary  to  the^  wishes  of  the  set- 
tlor.^* The  proceeds  from  the  sale  of  real'  estate 
are  not  regarded  as  personalty.^  ^  The  English  de- 
cisions upon  this  point  are  not  uniform." 

*  Emerson  v.  Spicer,  55  Barb.  428;  Field  v.  Schieffelb, 
7  Johns.  Ch.  150;  11  Am.  Dec.  4dl;  Genet  v.  Tallnndge, 
1  Johns.  Ch.  561. 

«  lb.;  Roes  t.  Gill,  4  Call,  250. 

*  EoVnson  v.  Robinson,  22  Iowa,  427;  Kanfuum*  t. 
Crawford,  9  Watts  &  S;  131;  42  Am.  Dec.  323;  Rogers  v. 
Dill,  6  Hill,  415;  Ashbnrton  v.  Ashborton,  6  Yes.  6. 

*  Bowman's  App.  3  Watts,  369. 

*  Billington's  App.  3  Rawle,  56;  Royer's  App.  11  Pa. 
6t.  36. 

*  Wood  V.  Mather,  38  Barb.  473;  Ex  mrte  Jewett,  16 
Ala.  409;  In  re  Salisbury,  3  Johns.  Ch.  347. 

^Williamson  v.  Berry,  8  How.  53i;  i^ker  v.  Loril- 
lard,  4  Comst.  257;  Ro  jcrs  v.  D.'!!,  C  Ilill,  415.  But  see 
Anderson  v.  Mather,  44  N.  Y.  249. 

^  See  the  statutes  of  the  various  States;  Harding  v. 
Lamed,  4  Allen,  426;  Beal  v.  Harmon,  38  Mo.  435;  Pey- 
ton V.  ATcom,  7  Marsh  J.  J.  502;  Bank  v.  Craig,  6 
Leigh,  399. 

"  Davison  v.  Johonnot,  7  Met.  388;  Nelson  v.  Lee,  10 
Mon.  B.  495;  Sohier  v.  Mass.  Gen.  Hospital,  3  Cush.  483; 
Watkins  v.  Holman,  10  Peters.  25;  Cochran  v.  Yan  Sur- 
lay,  20  Wend.  365;  32  Am.  Dec.  570;  Thurston  v.  Thure- 
ton,  6  R.  I.  296. 

"  In  re  Heaton,  21  N.  J.  221;  Davis's  Pet'n,  14  Al- 
Icn,  24. 

"  Fidlcr  V.  PigRins,  21  N.  J.  Eq.  138;  March  v.  Ber- 
rier,  6  Ired.  Eq.  624;  Shnmway  v.  Cooper,  16  Barb.  556. 
But  see  Snowhill  v.  Snowhill,  2  Green  Ch.  20. 
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"  Dyer  ▼.  Dyer,  34  Beav.  604;  Field  v.  Brovn,  27  Bear. 
90;  Ex  parte  Phillipe,  19  Ves.  124;  Seyg  v.  Price,  9 
Hod.  220. 

i  190.  ^aixrtenance.— The  parent  of  the  infant 
ehonld  support  his  child  if  he  can,  so  that  an  order 
of  court  IS  necessary/  if  the  income  of  the  trust 
estate  is  to  be  used  for  the  support  of  the  child;* 
and  the  consent  of  the  court  is  necessary,  even  if 
the  declaration  of  trust  gives  the  trustee  power  to 
provide  for  the  support  of  his  cestui  que  trust;  '  but 
if  there  is  a  marriage  settlement,  and  the  father  is 
to  have  a  support,  in  accordance  with  its  terms,  the 
trustee  may  safely  apply  the  income  of  the  trust 
estate  to  the  infant's  wants."*  If  the  income  is 
given  to  the  parent  to  provide  for  his  children,  he 
may  have  full  power  to  use  and  apply  it  without 
any  resort  to  the  coiirts.*  The  oblip;ations  resting 
upon  a  father  to  support  his  child  do  not  apply  to 
a  step-father.*  If  the  trustee  has  a  discretionary 
power,  he  should  apply  only  so  much  of  the  income 
as  is  necessary  to  the  support  of  the  child. ^  A 
mother  is  not  legally  bound  to  support  her  children, 
and  consequently  the  same  principles  do  not  apply  j® 
the  mother  may  receive  support  out  of  the  income 
of  the  trust  fund,*  but  not  the  father,  unless  his 
financial  ability  is  investigated,*®  and  unless  it  is 
clearly  apparent."  If,  however,  children  are  taken 
from  the  father's  care,  his  obligation  to  support  them 
ceases.**  The  social  standing  of  the  parties  and  the 
interests  of  the  children  will  be  considered  in  de- 
termining the  parent's  ability  to  support  them,"  as 
well  as  the  amounts  of  the  allowances  to  be  made 
ihem; "  absolute  poverty  is  not  required,  but  strait- 
fixied  circumstances  will  be  sufficient  to  justify  using 
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Hke  income  of  the  trust  estate  for  the  support  of  the 
children.^*  If  the  trustee  chooses  to  ts^e  the  risk 
of  becoiQxng  personally  liable,  he  may  apply  the 
income  without  first  obtaining  an  order  of  court/* 
but  only  for  actual  expenditures."  Trustees  may 
anticipate  necessary  payments,  the  court  consent- 
ing." There  may  be  difficulty  in  getting  past  ex- 
penses allowed,"  and  this  would  be  particularly 
true  in  cases  where  the  granting  of  an  allowance 
would  have,  in  the  first  instance,  been  doubtful  ^ 
Proper  care  will  be  taken  of  the  interests  of  both 
cestui  que  trust  and  remainder-man.*'  If  the  trust 
names  the  amount  the  infant  is  to  receive  for  his 
living  expenses,  it  must  not  be  exceeded,  unless  a 
<liscretion  is  given.**  Under  some  circumstances 
-the  court  may  increase  the  allowance,*^  or  if  there 
is  more  than  one  fund,  it  may  be  ordered  to  be 
taken  from  either,  as  it  deems  best.** 

»  McKnight  v.  Walsh,  23  N.  J.  Eq.  136;  Owens  v. 
Walker,  2  Sirob.  Eq.  289. 

*  Bethea  v.  McColl,  5  Ala.  312;  Chapline  v.  Moore,  7 
Mon.  173;  Myers  v.  Myrs,  2  McCord  Ch.  214;  16  Am. 
Dec.  648;  Sparhawk  v.  Buell,  9  Vt.  41. 

'  Spear  v.  Spear,  9  Tich.  Eq.  188;  Addison  v.  Eowie,  2 
Bland,  606;  Andrews  v.  Partin^on,  3  Bro.  C.  C.  60;  Du- 
pont  V.  Johnson,  1  Bail.  Eq.  279;  In  re  Kane,  2  Barb. 
Oh.  376. 

*  White  V.  Grane,  18  Beav.  671;  Meacher  v.  Young,  2 
Mylne  k  K.  490;  Brophy  v.  Bellamy,  Law  R.  8  Ch.  798; 
Thompson  v.  Griffin,  1  Craig  k  P.  322. 

^  Bainsford  v.  Kainsford,  Bice  Eq.  343;  Blackburn  y. 
Byne,  26  Beav.  41;  Brown  v.  Casamajor,  4  Ves.  498. 

*  Freto  V.  Brown,  4  Mass.  676;  Gay  v.  Ballon,  4  Wend. 
403;  21  Am.  Dec.  168;  Booth  v.  Sineath,  2  Strob.  Eq.  31. 

V  McEnight  ▼.  Walsh,  24  N.  J.  Eq.  498;  Crawford  ▼. 
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Patterson,  11  Gratt.  364;  Conner  y.  Ogle,  4  Mdl  Ch.  425; 
Thompson  v.  Griffin,  1  Craig  &  P.  322. 

^  Dawes  v.  Howard,  4  Mass.  97;  In  re  Bostwick,  4 
Johns.  Ch.  100;  Douglass  v.  Andrews,  12  Beav.  310;  An- 
derton  v.  Yates,  6  De  Gex  &  8.  202;  Ex  parte  Petre,  7 
Ves.  403. 

•lb. 

"  McKnight  V.  Walsh,  23  N.  J.  Eq.  136;  Hnghes  v. 
Hughes,  1  Bro.  C.  C.  387. 

"  Walker  V.  Shore,  15  Ves.  122;  In  re  Neale,  IS)  Beav. 
250;  Ex  parte  Mountford,  15  Ves.  449. 

"  Wellesley  v.  Beaufort,  2  Buss.  29. 

"  Moulton  V.  Demacarty,  6  Rob.  (N.  Y.)  533;  Owens: 
V.  Walker,  2  Strob.  Eq.  289;  Ex  parte  Burke,  4  Sand. 
Ch.  617. 

"  Lanoy  V.  Athol,  2  Atk.  447;  Allen  v.-Coster^  1  Beaw 
202;  HiU  y.  Chapman,  2  Bro.  C.  C.  231. 

1*  Heyward  v.  Cuthbert,  4  Desaus.  445;  McKnight 
V.  Walsh,  24  N.  J.  Eq.  498;  In  re  Burke,  4  Sand.  Ch.  617. 

^<  Bethea  y.  McColl,  5  Ala.  312;  Bice  v.  Tunnele,  4 
Sand.  Ch.  568. 

^^  In  re  Bostwick,  4  Johns.  Ch.  100;  Ex  parte  Bond,  2 
Mylne  &  K.  439. 

"  Pihoads  V.  Rhoads,  43  HI.  239. 

i»  Presley  v.  Davis,  7  Eich.  Eq.  109;  62  Am.  Dee.  396; 
Sherwood  v.  Smith,  6  Ves.  454. 

*>  Cot  ham  v.  West.  1  Beav.  381;  Maberly  v.  Turton,  14 
Ves.  499;  Andrews  v.  Partington,  3  Bro.  C.  C.  60. 

2^  Curtis  V.  Smith,  6  Blatch.  537. 

^  Long  V.  Long,  5  Ves.  444;  Rawlins  v.  Goldfrap,  5 
Ves.  440. 

^  Newport  v.  Cook,  2  Ashm.  332;  Aynsworth  v.  Pratch- 
ett,  13  Ves.  321;  Josselyn  v.  Josselyn,  9  Sim.  63. 

2*  Chisholm  v.  Chisholm,  4  Rich.  Eq.  266;  Lygon  v. 
Coventry,  14  Sim.  41;  Methold  v.  Turner,  20  iJiw  J^ 
Ch.  201. 

$  19L  HCaintenaiice,  oontizLued. —  Maintenanoe 
will  be  granted  out  of  the   father's   estate  in  a 
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[reskt  variety  of  cases,^  where  it  would  not  be  al- 
lowed, if  the  trust  estate  came  from  a  settlor  r/ho 
was  ■>  nder  no  obligations  to  provide  for  the  cestui 
que  trut/t*  Unless  there  are  some  serious  compli- 
cations,  maintenance  will  be  allowed  on  an  ordi- 
nary petition  without  a  suit.®  The  trustee  should 
never  draw  upon  the  principal  of  the  trust  estate 
for  the  infant's  support,  nor  for  any  other  pur- 
pose except  under  the  most  extenuating  circum- 
stances/ Although  there  has  been  doubt  as  to  the 
power  of  the  courts  to  authorize  the  using  of  the 
principal  of  the  trust  fund,  it  is  now  practically 
B'^ttled  by  numerous  decisions  recognizing  their 
authority.*  The  trustee  must  show  the  need  of 
asking  for  such  allowances  by  the  court."  Allow- 
ances from  the  principal  are  chiefly  conferred  to 
small  trust  estates  where  the  income  would  be  en- 
tirely inadequate  for  the  infant  cestui  qiie  trust-^ 
and  it  is  much  more  likely  to  be  allowed  if  it  is 
wanted  to  start  the  cestui  qvs  trust  in  business,  or 
for  something  intended  for  his  advancement  and 
permanent  benefit.^  No  part  of  the  trust  estate 
but  the  income  can  be  used  in  case  of  a  remainder 
over."  Advancements  are  sometimes  allowed.'"  A 
tnu3t«e  should  not  pay  money  to  his  infant  cestui 
que  trust  without  an  order  of  court,  though  the 
latter  is  absolutely  entitled  to  it.'^  If  the  trustee 
f  llows  the  exact  powers  granted  by  the  trust  he 
will  be  safe.^''  The  cestui  que  trust  may  be  out  of 
the  jurisdiction  of  the  court,  and  the  necessity  of 
a.  greater  care  as  to  details  will  be  all  the  difTerence 
it  will  make.^'  The  trustee  should  accumulate  all 
the  income  not  needed  by  the  infant.^*  The 
trustee  must  make  good  any  losses  arising  from 
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neglect  or  mismanagement  on  his  part.^  The 
trustee  must  either  handle  the  income  himself  or 
put  it  in  charge  of  a  reliable  person,'*  and  his  liabil- 
ity does  not  cease  even  if  he  pays  it  to  the  father 
of  the  infant.'^  If  a  person  is  entitled  to  receive 
income  to  use  for  children,  he  should  continue  to 
receive,  so  long  as  he  pix)perly  applies  it/^  but 
when  he  ceases  to  do  that,  or  if  an  event  happen 
which  is  to  terminate  his  control  of  the  funds,  the 
courts  will  take  charge  of  the  matter/' 

»  Siebert*8  App.  19  Pa.  St.  49;  In  re  Ryder,  11  Paige, 
185;  42  Am.  Dec,  109;  Lomax  v.  Lomax,  11  Yes.  4S; 
Rhoads  v.  Rhoads,  43  111.  239;  Fairman  v.  Green,  10 
Yes.  45;  Turner  v.  Turner,  4  Sim.  434;  Cannings  v. 
Flower,  7  Sim.  623. 

*  Lowndes  v.  Lowndes,  15  Yes.  301.  But  see  Green- 
well  V.  Greenwell,  5  Yes.  194;  Ciusolm  v.  Chisobn,  4 
Rich.  £q.  266. 

^  Rice  y.  Tonnele,  4  Sand.  Ch.  571;  Ex  parte  Mount- 
fort,  15  Yes.  445;  In  re  Bostwick,  4  Johns.  Ch.  100; 
Fairman  v.  Green,  10  Yes.  45. 

*  Caffey  v.  McMichael.  64  N.  C.  507;  Carter  v.  Rol- 
land,  11  Humph.  339;  Pettit's  App.  39  Pa.  St.  324;  Bybee 
V.  Tharp,  4  Mon.  B.  313;  Walker  v.  Wetherell,  6  Yes.  473; 
Carter  v.  RoUand,  11  Humph.  339;  Frelick  v.  Turner,  26 
Miss.  393;  Martin's  App.  23  Pa.  St.  438. 

*  Maupin  v.  Dulany,  5  Dana,  693;  30  Am.  Dec.  699; 
Williams'  Case,  3  Bland,  186;  Tjong  v.  Norcom,  2  Ired. 
Eq.  354;  Teaguo  v.  Dendy,  2  McCord  Ch.  207;  16  Am. 
Dec.  643;  Wortbington  v.  McCraer,  23  Beav.  81;  Withers 
v.  Hickman,  6  Mon.  B.  293;  Lee  v.  Brown,  4  Yes.  362; 
Barlow  v.  Grant,  1  Yem.  255. 

«  Holmes  V.  Logan,  3  Strob.  Eq.  31 ;  M'Dowellv.  Caldwell, 
2  McCord  Ch.  43;  16  Am.  Dec.  635;  Downey  v.  Bullock, 
7  Ired.  Eq.  102;  Myers  v.  Wade,  6  Rand.  444;  Sparhawk 
V.  Buell,  9  Yt.  41. 

'  Deen  v.  Cozzens,  7  Rob.  (N.  Y.)  178;  Davies  v.  Aus- 
ten,  3  Bro.  C.  C.  178. 

*  Hanson  v.  Chapman,  3  Bland,  198;  Walsh  v.  Walsh, 
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1  Drew.  64;  Princs  v.  Hine,  26  Beav.  634;  Nann  v.  Har- 
vey, 2  De  Gex  &  S.  301. 

•  Van  Vechten  v.  Van  Vegbten,  8  Paige,  104;  Lee  v. 
Brown,  4  Ves.  362.  But  see  Worthington  v.  McCraer,  23 
Beav.  81. 

^•Errington  ▼.  Chapman,  12  Ves.  20;  Greenwell  v. 
Greenwell,  5  Ves.  194;  Ex  parte  Kebble,  11  Ves.  604; 
Errat  v.  Barlow,  14  Ves.  202. 

**  Sparhawk  v.  Buell,  9  Vt.  41;  Philips  v.  Paget,  2 
Atk.  80;  Cooper  v.  Thornton,  3  Bro.  C.  C.  97;  Overton  v. 
Banister,  3  Hare,  503.  See  Cory  v.  Gertcken,  2  Madd. 
40;  Hoyt  v.  Hilton,  2  Edw.  Ch.  202. 

*'  Robinson  v.  Tickell,  8  Ves.  142;  Farrance  v.  Viley, 
Law  J.  21  Ch.  313. 

"  Hart  V.  Tribe,  19  Beav.  149;  Daniel  v.  Newton,  8 
Beav.  485;  Chase  v.  Chase,  2  Allen,  101;  Walsh  v.  Walsh, 
1  Drew,  64. 

**  Trevanion  v.  Vivian,  2  Ves.  430.  But  see  Bullock  v. 
Stones,  2  Ves.  521;  Leake  v.  Robinson,  2  Mer.  384. 

»*  Worthy  v.  Johnson,  10  Ga.  358;  54  Am.  Dec.  393; 
Long  V.  Cason,  4  Rich.  Eq.  60;  Wooldridge  v.  Bank,  1 
Sneed,  207;  Williams  v.  Otey,  8  Humph.  f>63;  47  Am.  Deo. 
G32;  Huntington  v.  Huntington,  3  P.  Wms.  310,  n. 

*«Gott  V.  Cook,  7  Paige,  638;  Van  Veghten  v.  Van 
Veghten,  8  Paige,  104. 

"  Robinson  v.  Tickell,  8  Ves.  142;  Joddrell  v.  Joddrell, 
14  Beav.  397. 

^'  Loring  v.  Loring,  100  Mass.  340;  Chase  v.  Chase,  2 
Allen,  104;  Leach  v.  Leach,  13  Sim.  304;  Hart  v.  Tribe, 
19  Beav.  149. 

1*  Loring  v.  Loring,  100  Mass,  340;  Chase  v.  Chase,  9 
Allen,  104;  Castle  v.  Castle,  1  De  Gex  &  J.  352. 


i  193  LEASES  BY  IHUSTEES.  2C4 


CHAPTER   XX. 

LEASES   BY  TRUSTEES. 

J  192.  Trus*-  e^  leasii^. 

J  193.  Trustees  of  dry  trusts. 

5  194.  Trustees  of  freeholds. 

$  195.  R^ewiog  leases. 

$  193.  Trustees  leasing. — Trustees  may  make 
ordinary  leases,  hut  only  for  usual  perirds  and 
common  terms.  ^  If  thev  are  charj»ed  with  ceHnin 
payments,  there  is  an  implied  power  to  lease,  that 
the  necessary  funds  may  be  obtained.'  There  are 
certain  general  powers  of  leasinsf  which  trustees 
can  almost  always  exercise '  Where  there  are 
special  powers  granted  they  must  be  followed,  and 
lesser  power  can  be  exercised  when  a  greater  is 
expressly  given.* 

1  Greason  v.  Keteltas,  17  N.  Y.  491. 

'  Hedges  v.  Riker,  5  Jolms.  Gh.  163;  Newcomb  ▼. 
Eetteltas,  19  Barb.  608. 

^  Sinclair  v.  Jackson,  8  Gowen,  581 ;  Edwards  v.  Mill- 
banlr,  4  Drew.  606;  AspinaU  v.  Jones,  2  Benn.  (Mo.)  209; 
Black  V.  Ligon,  Harp.  Eq.  205. 

*  Doe  V.  Williams,  11  Q.  B,  688;  Doe  v.  Hole,  15  Q. 
B.  848;  Sutton  v.  Jones,  15  Ves.  587;  Doe  v.  Hardwicke, 
10  East,  549;  Greason  v.  Keteltas,  17  N.  Y.  491;  Robsoa 
V.  Might,  34  Beav.  110. 
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$  108.  Trustees  of  dry  trusts  must  always  con- 
vey the  legal  title  when  properly  called  upon  so  to 
do,  or  an  equitable  decree  will  be  made  corayjel  ing 
them  to  convey,  and  they  must  pay  the  costs  cf 
the  i)rocess.^  Suits  in  reference  to  the  title  munfc 
be  by  or  against  the  trustees.'  TLe  trustees  arc 
not  obliged  to  convev  if  it  is  contrary  to  the  in- 
tent and  jiurposes  of  the  trust,'  and  wlieuever  thoy 
do  convev  they  may  deduct  any  sums  advanced  1  y 
t  em/  The  trustees  are  not  liable  for  costs  in  all 
Rv.its  whore  Uiey  arc  nam^d  as  parties,*  but  they 
cannot  dismiss  actions  without  the  approval  of  i  ho 
cestui  que  tnist.*  Such  trustees  as  these  have  few 
duties  to  peiform,  and  but  few  such  trusts  will  eriist 
for  any  length  of  time.^ 

^  Boskerck  v.  Herrick,  65  Barb.  250;  Buttanshaw  v. 
Ma' tin,  John.  89;  Willis  v.  Hiscox,  4  My  ne  &  C.  197. 

«  First  Baptist  Sociotv  v.  Hazen,  100  Mass.  322;  Moore 
V.  Burnet,  11  Ohio,  334;  Cox  v.  Walker,  26  Me.  £04; 
Wake  V.  linkler,  16  lilast,  36. 

^  Thompson  v.  Galloupe,  100  Mass.  435. 

*  Rohles  V.  Clarke,  25  Cal.  317. 

^  Chambersburg  Ins.  Co.  v.  Smith,  11  Pa.  St.  120. 

•  McClurg  V.  Wilson,  43  Pa.  St.  439. 

T  Parkes  v.  White,  11  Ves.  226;  Davis  v.  Rhodos,  39 
Miss.  152. 

$  104.  Trustees  of  freeholds. — They  are  the  le- 
gal owners  of  the  trust  property;*  but  their  pow- 
ers  depend  upon  the  nature  of  the  instrument  of 
trust.'  It'  may  be  necessary  for  the  trustee  to  be 
in  possession,  and  if  so,  he  may  make  needed  re^ 
pairs,'  but  he  must  not  go  beyond  the  real  neces- 
sities of  the  case.^    Trustees  for  sale,  only,  are  not 
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liable  for  any  income,  neither  oan  they  incur  any 
expense,  except  for  the  sale.'  Trustees  in  posses- 
sion must  collect  rents  and  pay  taxes.* 

»  Wickham  v.  Berry,  66  Pa.  St.  70. 

»Ib. 

'  Green  v.  Winter,  1  Johns.  Ch.  26;  7  Am.  Dec.  475; 
New  V.  Nicoll,  73  N.  Y.  127;  29  Am.  Rep.  111. 

*  Field  V.  Wilbur,  49  Vt.  157;  Wykoffv.  WykoflF,  3 
Watts  &  S.  481;  Cogswell  v.  Cogswell,  2  Edw.  Ch.  231. 

*  Thompson  v.  Thompson,  16  Wis.  91;  Griflin  v.  Ma- 
caulay,  7  Gratt.  476. 

*  Lovatt  V.  Leeds,  31  Law  J.  Ch.  603;  Bnrr  v.  M'Ew^i, 
Bald.  C.  C.  154 

195.  Renewing  leases. — The  trustees  should, 
where  the  declaration  of  trust  requires  them  to, 
keep  the  property  under  lease;'  bub  they  may  have 
a  discretionary  power  in  reference  to  leasing.*  Life 
tenants  may  renew,  but  are  not  imder  any  compul- 
sion to  do  so,'  Trustees  may  be  liable  for  theii* 
negligence  about  renewing,  or  for  making  unfavor- 
able terms  for  renewals.*  In  America  there  are  no 
fees  or  fines  to  be  paid  upon  the  renewal  of  leases.* 
If  trustees  renew  leases  they  must  hold  them  for 
their  cestuis  qtie  trust,  and  not  claim  the  benefit  of 
them  for  themselves,*  and  they  cannot  renew  them 
for  themselves  even  if  it  is  impossible  to  renew  them 
for  their  cestuis  que  frustJ  The  right  to  renew  has 
a  market  value  and  is  an  asset  of  the  trust,  and  if 
it  is  barred  in  any  way  it  must  be  paid  for.* 

^  Bennett  v.  CoUey,  5  Sim.  181;  Montford  v.  Cadogan, 
19  Ves.  635;  Curtis  v.  Lukin,  6  Bear.  147. 

*  Harvey  v.  Harvey,  5  Beav.  134;  Mortimer  T.  Wattl, 
14BeaT.  616. 
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'  Capel  ▼.  Wood,  4  Russ.  500;  White  ▼.  White,  9  Ves. 
661;  Lock  ▼.  Lock,  2  Vem.  666. 

*  Colegrave  v.  Manby,  6  Madd.  87;  Montford  v.  Cado- 
gan,  19  Ves.  635.     But  see  Curtis  y.  Lukin,  5  Beav.  147. 

*  Overbagh  v.  Petrie,  6  N.  Y.  510;  Livingston  v. 
Stickles,  8  Paige,  398. 

*  Vanhome  ▼.  Fonda,  5  Johns.  Ch.  388;  Featherstnn- 
haugh  y.  Fenwick,  17  Yes.  298;  Tanner  v.  Elworthy,  4 
Beay.  487. 

T  Fisk  y.  Sarber,  6  Watts  &  S.  18;  M'Clanahan  y.  Hen- 
derson. 2  Marsh.  A.  K.  388;  12  Am.  Dec.  412;  James  y. 
Dean,  15  Ves.  236;  Holdridge  y.  Gillespie,  2  Johns.  Ch.  33. 

^  Anderson  y.  Lemon,  8  N.  Y.  236;  Jones  v.  Powell,  4 
Beay.  96;  Phyfe  y.  Wardwell,  5  Paige  Ch.  268;  28  Am. 
Dec.  430. 
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CHAPTER  XXI. 

TRUSTS   FOR   PAYMENT   UNDER  WILL. 

1 9G.     Payment  of  debts. 

197.  Payment  of  legacies. 

198.  Icaising  portions. 

J  196.  Payment  of  debts.— Both  realty  and 
personalty  are  liable  for  debts,  but  all  claims  are 
barred  by  the  statute  cf  limitations  as  in  other 
cases.*  A  trust  to  pay  debts  may  keep  alive  the  lien 
of'  a  judgment,*  and,  indeed,  an  executor  may 
act  in  the  capacity  of  a  trustee  in  the  settlement 
of  an  estate  '  The  personal  property  belcniring  to 
the  estate  of  a  deceased  person  must  be  first  ap- 
plied to  the  payment  of  debts,  unless  there  is  a 
will  to  the  contrary;*  although  if  realty  is  pur- 
chased subject  to  mortgage,  the  rule  does  not  ap- 
ply.* After  the  personalty,  any  portions  of  the 
real  estate  specifically  mentioned  for  that  purpose 
will  go  toward  the  payment  of  debts,  although  a 
distinction  should  be  made  between  a  geneml  and 
a  special  charge  of  debts  on  any  part  of  such  real 
estate.*  Next  in  order  for  payment  of  debts  comes 
the  real  estate  which  descends  to  the  heirs  gen- 
erally,^ and  finally  such  real  estate  as  has  been 
specifically  devised.®  The  testator,'  and  he  alone, 
can  by  express  provisions  make  any  change  herein 
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that  he  chooses  *  In  case  the  specific  legacies  are 
held  liable,  they  are  drawn  upon  pro  rata.^  Per- 
sonal property  will  not  ba  exempted  from  the  pay- 
ment of  debts  without  the  most  clearly  expnesed 
intention  on  the  part  of  the  testator  to  that  effect." 

1  Steele  v.  Steele's  Adm'r,  64  Ala.  460;  38  Am.  Rep. 
15;  Bull  v.  Bull,  8  Mon.  B.  332;  Hall  v.  Bomstead,  20 
Pick.  2;  RooRevelt  v.  Mark,  6  Johns.  Ch.  266;  Cornish  v. 
Wilson,  6  Oill.  318;  Rogers  v.  Rogers,  3  Wend.  603;  20 
Am.  Dec.  716. 

«  Trinity  Church  v.  Watson,  60  Pa.  St.  618;  Steele  v. 
Steele's  Adm'r,  64  AU.  463;  38  Am.  Dec.  15;  Cadbury 
▼.  Daval,  10  Barr,  267;  Pettingill  v.  Pettingill,  60  Me.  401. 

'  Bank  of  U.  S.  v.  Beverly,  1  How.  134;  Gardner  v. 
Oardner,  4  Mas.  178. 

^  Seaver  v.  Lewis,  14  Mass.  83;  Hewes  ▼.  Dehon,  3 
Oray,  200;  Mnroh  v.  Marsh,  10  Mon.  B.  360;  Hawley  v. 
James  6  Pnge,  318;  32  Am.  Dec.  623;  Lupton  v.  Lupton, 

2  Johns.' Ch.  614;  Stroub  y.  Bamett,  3  Dana,  394;  Leav- 
itt  v.  Wooster,  14  N.  H.  551 ;  Adams  y.  Brackett,  6  Met. 
280;  Lewis  v.  Thornton,  6  Munf.  87;  Livingston  v.  New- 
kirk,  3  Johns.  Ch.  312;  Hancock  v.  Minot,  8  Pick.  29. 

^  Hewes  V.  Dehon,  3  Gray,  206;  Andrews  v.  Bishop,  6 
Allen,  490. 

*  Harmood  v.  Oglander,  8  Ves.   131;  Milnes  v.  Slater, 
8  Ves.  295;  Martin  v.  Frye,  17  Serg.  &  R.  426. 

^  Livingston  v.  Livingston,  3  Johns.  Ch.  148;  Common- 
wealth v.  Shelby,  13  Serg.  &  R.  348;  White  v.  White,  2 
Vem.  43;  Robards  v.  Wortham,  2  Dev.  Eq.  173;  22  Am. 
Dec.  738. 

^  lb. ;  Rnston  v.  Rnston,  2  Teates,  54;  1  Am.  Dec  283. 

'  Pljrmpton  v.  Fuller,  11  Allen,  140;  Cook  v.  Dawson, 
29  Beav.  123;  Schemerhorn  v.  Barhydt,  9  Paige,  29; 
Stroud  V.  Bamett,  3  Dana,  394;  Livingston  v.  Newkirk, 

3  Johns.  Ch.  312. 

i»  lb. ;  Blaney  v.  Blaney,  1  Cush.  107. 
"  Silk  V.  Prince,  2  Lead.  Caa.  Eq.  (4th  Am.  ed.)  363; 
Aldrich  V.  Cooper,  lb.  228. 
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^  137.  Pj,yjie:2t  of  iDgacies.  —  Legacies  also 
foUow  the  same  rules  as  debts  in  reference  to  their 
payment,  unless  special  provision  is  made  by  will, 
and  if  the  personalty  is  insufficient,  or  payment  out 
of  the  realty  is  directed,  the  heir  or  devisee  becomes 
a  trustee  for  the  legatee.^  If  a  legacy  or  trust  is 
set  out  in  express  terms,  there  can  be  no  question: 
as  to  what  part  of  the  estate  it  is  to  come  from,' 
and  it  is  always  to  be  remembered  that  legacies  do 
not  come  from  the  realty  unless  the  intention  to 
that  etiect  is  clear,  or  the  personalty  is  insufficient;* 
any  language  that  will  charge  realty  with  debte, 
will  charge  it  with  legacies.^  Instructions  to  pay 
legAcies  or  debt3,  is  nob  an  indication  that  they  are 
to  be  paid  from  the  real  estate,  but  if  the  residue 
of  the  realty  is  devised,  the  intention  is  clear;^  like- 
wise the  charging  the  realty  with  debts  and  leg- 
acies is  entirely  a  matter  of  the  intention  of  the 
testator  •  If  nothing  is  said,  specially  about  pay- 
ment of  legacies,  the  realty  certainly  is  liable,  but 
only  after  the  personalty  is  exhausted,  and  a  residue 
is  only  what  is  left  after  all  debts  and  legacies  are 
satisfied.^  Where  the  personalty  is  insufficient  to 
satisfy  the  legacies,  very  slight  evidence  that  the 
realty  is  to  make  up  the  balance  will  be  held  ade- 
quate/ The  rule  of  exhausting  the  personalty  first, 
is  always  to  be  followed,  unless  it  is  waived  by  the 
testator.**  In  some  cases  the  legacies,  by  express 
direction,  are  to  come  entirely  from  the  realty.^* 
Some,  or  all  of  the  realty,  may  be  subject  to  the 
testator's  legacies,  and  there  is  a  difference  between 
them  and  his  debts."  It  is  all  the  more  probable 
that  legacies  are  to  come  fr  )m  the  personalty  if  the 
debts  are  a  charge  upon  the  realty.  ^^     An  executor. 
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may  act  as  trustee  in  the  matter  of  legacies/"  but 
the  laying  aside  certain  funds  by  an  executor  to  pay 
particular  legacies,  is  not  sufficient  for  this.^^  TJn- 
less  some  time  is  specified  within  which  legacies 
are  to  be  paid,  they  are  to  be  paid  in  a  year.^'  Pay- 
ment by  note  and  receipt  taken  will  not  relieve 
land  from  the  lien  of  a  legacy,  until  actual  pay- 
ment.^* If  legacies  are  a  charge  on  specific  proper- 
ty, the  executor  or  trustee  may  become  personally 
liable  for  their  payment,^^  and  the  legatee  may 
follow  the  property  until  he  is  paid.^^  A  legatee 
taking  an  estate  subject  to  a  trust,  takes  it  as  a 
trustee.^ 

>  Stevens  v.  Gregg,  10  GUI  &  J.  113. 

"  Schnnre's  App.  70  Pa.  St.  400. 

•  Kneeling  v.  Brown,  6  Ves.  362;  Kightley  v.  Kightley, 
2  Ves.  Jr.  328. 

•  Sherman  v.  Sherman,  4  Allen,  392;  Mirehouse  v. 
Scaife,  2  Mylne  &  C.  708;  Elliot  v.  Hancock,  2  Vern.  143. 

•  Trott  V.  Vernon,  2  Vem.  708;  Kentish  v.  Kentish,  3 
Bro.  C.  C.  257. 

•  Gridley  V.  Andrews,  8  Conn.  1;  Paxson  v.  Potts,  2 
Green  Ch.  322;  Montgomery  v.  M'Elroy,  3  Watts  &  S. 
370;  38  Am.  Dec.  771;  Harris  v.  Fly,  7  Paige,  421. 

^  Lewis  V.  BarJing,  16  How.  10;  Gallagher's  App.  48  Pa. 
St.  121;  Canfieldv.  Bostwick,  21  Ck>nn.  550;  Kirkpatrick 
V.  Bogers,  7  Ired.  Eq.  44;  Buckley  v.  Buckley,  11  Barb. 
43;  Tracy  v.  Tracy,  15  Barb.  503. 

•  Luckett  V.  White,  10  GUI  &  J.  480;  Harris  v.  Fly, 
7  Paige,  421;  Alcock  v.  Sparhawk,  2  Vem.  228;  Trott  v. 
Vernon,  2  Vem.  708;  Van  Winkle  v.  Van  Houten,  2  Green 
Ch.  191. 

'  Fenwick  v.  Chapman,  9  Peters,  466;  Hoes  v.  Van 
Hoesen,  1  Comst.  122;  Bank  of  U.  S.  v.  Beverly,  1  How. 
134.     But  see  Clery's  App.  35  Pa.  St.  54. 

'•  Spnrway  v.  Glynn,  9  Ves.  483;  Hoover  v.  Hoover,  5 
Birr,  351:  Noel  v.  Henley,  7  Price,  241. 
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"lb.;  Bickhamv.  Crutwell,  3Mylne&  C.  763;  Radbum 
V.  Je»^is,  3  Beav.  450;  Strong  v.  Ingram,  6  Sim.  197. 

i^Bardwellv.  Bardwell,  10  Pick.  19;  Loomis's  App.  10 
Barr,  390;  Smith  v.  Wyckoff,  11  Paijxe,  49;  Aldrich  v. 
Cooper,  2  Lead.  Cas.  £q.  (4th  Am.  ed. )  228;  Miller  v.  Har- 
welJ,  3  Murph.   194. 

^*  Prior  V.  Talbot,  10  Cush.  1;  Conkt/y  v.  Dickinson,  13 
Met.  53;  Hall  v.  Gushing,  9  Pick.  395;  Hubbard  v.  Uoyd, 

6  Cush.  524;  53  Am.  Dec.  55. 

1*  Newcomb  v.  Williams,  9  Met.  534;  Miller  v.  Congdon, 
14  Gray,  114. 

15  Glen  V.  Fisher,  6  Johns.  Ch.  33;  11  Am.  Dec.  310; 
Birdsall  v.  Hewlett,  1  Paige,  32;  19  Am.  Dec.  392. 

*•  Schanck  v.  Arrowsmith,  1  Stockt.  314. 

17  Bugbee  v.  Sargent,  23  Me.  269;  Larkin  v.  Mason,  53 
Barb.  267;  Dodge  v.  Manning,  11  Paige,  334. 

18  lb.;  Owing's  Case,  1  Bland,  290;  17  Am.  Dec.  311; 
Aston  V.  Galloway,  3  Ired.  Eq.  126;  Kemp  v.  MTherson, 

7  Har.  &  J.  320. 

"  M'Oants  v.  Bee,  1  McCord's  Ch.  383;  16  Am.  Dec.  610. 

i  198.  Baising:  portions.— Portions  are  now 
more  generally  raised  from  the  income  of  an  estate, 
but  they  are  legitimate  charges  upon  it,^  and  should 
be  carried  out  in  strict  accordance  with  the  language 
of  the  will.^  The  raising  of  a  portion  depends  up- 
on the  language  of  the  instrument/  the  courts  being 
entirely  impartial  regarding  it.*  The  courts  will, 
however,  if  possible,  maintain  that  a  portion  has 
vested.^  There  is  sufficient  consideration  even  in 
case  of  voluntary  settlements.*  Trustees  can  incum- 
ber land  for  the  pui-pose  of  raising  portions,^  or  they 
may  raise  them  from  the  income,  even  contrary  to 
time  stated;  ^  they  can  take  annual  rents,  or  they  can 
anticipate  them  by  raising  money  by  a  mortgage.* 
The  products  of  the  estate  may  be  sold  to  raisd 
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portions.^"  If  a  ^oss  sum  is  to  ba  raised  it  should 
be  done  at  once;"  but  if  it  is  divided  into  j-eversil 
sums,  they  are  to  be  rai^sed  only  as  they  become  dne.'^ 
If  a  certain  fu-  d  is  to  be  niised  on  or  before  a  cert  in 
time,  it  must  be  done, *^  and  it  is  a  charge  uvcn  t  e 
estate  until  paid.^*  If  portions  are  to  be  piid  jit  a 
certain  time,  interest  will  be  ndded  to  them  from 
that  time  on  until  payment,*^  unless  some  other 
provision  takes  the  place  of  it.**  Sometimes  tru  »ts 
i'oT  accumulati  ns  follow  the  same  rule  as  others, 
and  sometimes  they  do  not.*^ 

*  Lechmere  v.  Charlton,  15  Ves.  193. 

'  1  Story  Eq.  Jur.  $  675;  Bargoigne  v.  Fox,  1  Atk.  576. 
»  Codrington  v.  Foley,  6  Ves.  379. 

*  lb.     But  see  Clinton  v.  iSeymore,  4  Ves.  460. 

*  Powis  V.  Burdett,  9  Ves.  428;  King  v.  Hake,  9  Ves. 
438;  Frye  v.  Sherborne,  3  Sim.  243. 

*  Jones  V.  Jones,  13  Sim.  568;  Swallow  v.  Binns,  1 
Jur.  N.  S.  843. 

■^  Sheldon  v.  Dormer,  2  Vem.  310. 

8  lb.;  Backhouse  v.  Middleton,  1  Ch.  Cas.  175. 

*  Schermerhome  v.  Schermerhome,  6  Johns.  Ch.  70; 
Shrewsbury  v.  Shrewsbury,  1  Ves.  Jr.  234;  Hall  v.  Carter, 
2  Atk.  358. 

10  Offley  V.  Offley,  Prec.  Ch.  27;    Hall  v.    Carter,    2 
Atk.  358. 

"  Gillibrand  v.  Goold,  6  Sim.  149. 

12  Lavender  V.  Stanton,  6Madd.  46;  Breedon  v.  Breedon, 
1  Russ.  &  M.  413. 

i«  Hawley  v.  James,  5  Paige,  318;  33  Am.  Dec.  623. 

1*  Fox  V.  Phelps,  17  Wend.  393. 

1*  Pomfret  v.  Windsor,  2  Ves.  472;  Roseberry  v.  Taylor, 
6  Brown  Pari.  C.  43;  Guillam  v.  Holland,  2  Atk.  343. 
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"  Mitchell  V.  Bower,  3  Vea.  Jr.  286;  Michell  v.  Michell, 
4  Beav.  549. 

"  Halford  v.  Stains,  16  Sim.  488;  Evans  v.  Hellier,  5 
Clark  &  F.  114;  Morgan  v.  Morgan,  20  Law  J.  Ch.  109; 
Beech  v.  Vincent,  19  Law  J.  Ch.  131. 
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CHAPTER  XXIT. 

XIFB  TENANT  AND  RBMAINDER-MAN. 

$  199l  Possession  by  life  tenant. 

$  20a  Specific  gifts. 

$  201.  Conversion. 

i  202.  Rigbts  to  dividends. 

i  203.  Income. 

$  204.  Repairs. 

j  235.  Other  ontlays. 

$  206.  Insolvency. 

$  207.  Apportionment. 

$  109.  Possession  by  life  tenant. — If  thetrustees 
liave  full  management,  and  possession  is  necessary 
to  the  performance  of  their  duties,  then  they  will 
retain  it,^  and  this  is  particularly  true  if  there  are 
female  cestuis  que  trust,'  If,  however,  it  is  evi- 
dent that  the  cestuis  que  (rust  were  intended  to 
take  possession,  they  will  do  so.'  But  if  they  are 
allowed  possession,  they  must,  if  required,  give  secu- 
rity for  the  property  so  held  by  them.^  In  cases 
where  the  legal  title  is  in  the  life  tenant,  he  is 
entitled  to  possession,^  though  he  must  protect  the 
laghts  and  interests  of  the  remainder-man.'  If  the 
trust  estate  is  given  so  that  it  is  to  be  without  im- 
peaekment  for  waste,  the  tnistee  nrast  see  to  it  that 
no  waste  occurs,'  and  the  responsibility  upon  him 
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is  similar  to  that  in  cases  where  he  holds  the  legal 
title.  ^  The  life  tenant  cannot  be  compelled  to  keep 
the  premises  in  repair.'  If  possession  is  given  to 
tJie  tenant  for  life  expressly,  he  is  entitled  to  it 
without  giving  security/®  the  right  depending  some- 
what upon  the  language  of  the  will."  It  is  espacialiy 
impoL'tant,  in  case  the  life  tenant  has  possession  of 
chattels,  that  he  should  give  security,"  and  the 
trustee  should  have  an  inventory  of  all  such  prop- 
erty." The  rights  which  the  life  tenant  has  in 
chattels  are  limited."  The  trustees  can  recover 
possession  from  the  life  tenant  at  any  time,  if  he  is 
not  entitled  to  it.**  A  life  tenant  is  himself  a 
trustea  for  those  in  remainder.^* 

1  Mayfield  v.  KUgour,  31  Md.  2il. 
«  Wickham  v.  Berry,  55  Pa.  St.  70. 
3  Campbell  v.  Prestons,  22  Gratt.  3C6. 

*  Pugh  V.  Vaughn,  12  Beav.  517;  Freeman  v.  Cooke,  6 
Ired.  373;  Lippincott  v.  Warder,  14  Serg.  &  R.  118. 

5  Mosely  v.  Marshall,  22  N.  Y.  200. 

*  Broome  v.  Curry,  19  Ala.  805;  Jovce  v.  Gunnels,  2 
Rich.  Eq.  259;  Shibla  v.  Ely,  2  Halst.  Ch.  181. 

^  Wykham  v.  Wykham,  18  Ves.  395;  Morris  v.  Morns, 
15  Sim.  510;  Marker  v.  Marker,  9  Hare,  1;  Woodman  y. 
Good,  6  Watta  &  S.  169. 

*  lb.;  Freeman  v.  Cook,  6  Ired,  Eq.  376;  Lynn's  App. 
31  Pa.  St.  44;  72  Am.  Dec.  721. 

»  Gregg  V.  Coatea,  23  Beav.  33. 

w  Waldo  v.  Cummings,  45  111.  421. 

"  De  Grafifenreid  v.  Green,  1  Cold.  109. 

"  Langworthy  v.  Chadwick,  13  Conn.  42;  Ramey  v. 
Green,  18  Ala.  771;  HoweU  v.  Howell,  3  Ired.  Eq.  522; 
Westcott  V.  Cady,  5  Johns.  Ch.  334;  9  Am.  Dec.  306; 
Henderson  v.  Yanlx,  10  Yerg.  30;  Frazer  v.  Bevill,  H 
Gratt.  9. 
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"  IK;  Nance  v.   Coxe,  16  Ala.   123;    De  Peyster  v. 
Clendining,  8  Page,  235;  Emmons  v.  Caimg,  3  Barb.  245. 

»*  riftdogan  V.  Kennett,  Cowp.  432;  Hoare  v.  Parker,  2 
Tenn.  R.  376. 

^  Barratt  v.  Wyatt,  30  Beav.  442;  WUliama  v.  Allen, 
32  Beav.  653. 

1*  Smithy.  Daniel,  2  M'Cord*8  Ch.  143;  16  Am.  Bee. 641. 

i  200.  Specific  gifts — If  specific  articles,  which 
are  worn  out  by  use,  are  given  to  one  for  life,  the 
remainder  over  will  be  void;  *  while,  if  the  gift  is 
ganeral,  the  proceeds  from  a  sale  of  the  articles 
will  bacome  a  valid  remainder.*  Articles,  not  per- 
i  hible  but  depreciating  in  value  by  lapse  of  time, 
should  be  sold  immediately,  the  income  going  to 
the  life  tenant  and  the  principal  to  £he  remainder- 
man.' If  the  tenant  for  life  is  unable  to  return 
ov  pay  for  what  he  has  received  in  excess  of  what 
bslonged  to  him,  the  tmstees  must  make  up  the  de- 
ficiency/ but  if  all  parties  consent,  the  liability  of 
any  one  of  them  may  be  removed.*  If  property, 
though  perishable,  is  given  to  one  for  life,  he  is 
entitled  to  it,  even  if  the  remainder-man  should 
in  consequence  thereof  fail  to  derive  any  benefit 
from  it.* 

^  Shaw  V.  Hnssey,  41  Me.  405;  M'Donald  v.  Walgrove, 

1  Sind.  Ch.  275;  Tyson  v.  Blake,  22  N.  Y.  558. 

*  Oaima  v.  Chambert,  9  Paige^  160;  Homer  v.  Shelton, 

2  Met.  194;  Spear  v.  Tinkham,  2  Barb.  Ch.  211;  Taylo« 
V.  Bond,  1  Bush  £q.  25. 

'Kinmonth  v  Bri^ham,  5  Allen,,  270;  Minot  v. 
Thompson,  106  Mass.  584;  Clark  v.  Clark,  8  Paige,  152; 
35  Am.  Dec.  676;  Feams  v*  Yoong,  9  Yes.  552;  WHn  v. 
Kilfii,  7  Sim.  501. 

^Ib.;  Meyer  V.  Simonwnt  5  De  Gex  ft  S.  726. 
WuMf  oM  Tkum— tA 
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^  Gleneall  v.  BarnArd,  5  Beav.  245;  Pickering  y.  Pick- 
ering, 4  Mylne  &  0.  298. 

«  Phillips  V.  Sarjent,  7  Hare,  33;  Lord  v.  (Godfrey,  4 
Madd.  455;  Morgan  v.  Morgan,  14  Beav.  72;  Cotton  v. 
Cotton,  14  Jar.  950. 

$  dOl.  Conversion.— Trustees  who  are  directed 
or  empowered  to  convert  the  trust  estate,  have  a 
year  in  which  to  do  it,  unless  some  other  time  is 
expressly  stated.*  Frequently  conversion  is  in  the 
discretion  of  the  trustees,'  and  they  have  power  to 
pay  over  the  entire  income.'  The  trustees,  tenant 
for  life,  and  remainder-man,  must  act  in  good 
faith  and  for  the  protection  of  each  other.* 
Formerly,  where  there  was  a  direction  for  conver- 
sion, it  was  thought  that  no  income  would  be  re- 
ceived by  the  life  tenant;*  but  it  is  now  determined, 
unless  there  is  a  direction  for  accumulation,  that 
he  will  receive  the  income  for  one  year.'  Generally, 
the  accumulation,  if  there  is  to  be  one,  is  limited 
to  a  year.'' 

^  Johnson  v.  Newton,  11  Hare,  160;  Cogswell  v.  Cogs- 
weU,  2  Edw.  Ch.  231. 

»  Yates  V.  Yates,  28  Beav.  637. 

'Williamson  v.  Williamson,  6  Paige,  303;  Howe  v. 
Dartmouth,  7Ves.  150. 

*  Dimes  v.  Scott»  4  Rnss.  200;  Feams  v.  Yonng,  9 
Ves.  649. 

^  Stott  V.  Hollingworth,  3  Madd.  161;  Sitwell  v.  Ber- 
nard, 6  Ves.  520. 

*  Macpherson  v.  Macpherson,  16  Jar.  847;  Hewitt  v. 
Morris,  Turn.  Sc  R.  244. 

\^  T  lb.;  Walker  v.  Shore,  19  Ves.  387;  Tnckerv.  Bo*j 
well,  5  Beav.  607;  Cassamaijor  v.  Pearson,  8  Clark  &  F. 
69;  Qieisley  V.  Chesterlield,  13  Beav.  238.  . 
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$  203.  Bights  to  dividends.— According  to  the 
eavlisr  dacisions,  eiitra  dividends  bscame  a  part  of 
tlie  principal  fund,  benefiting  the  remainder-man 
rather  than  the  Jife  tenant,  the  income  only  goins^ 
to  the  latter;'  but  t'je  later  decisions  make  such 
extra  dividend!  a  part  cf  the  income  only  of  the 
lif3  tenant. '^  The  same  was  formerly  true  of  stock 
dividends  a3  well  as  cf  others,^  and  the  same  change 
hcbz  taken  place,  makin;;  all  stock  dividends  a  part 
cf  the  income  only;  *  but  an  increase  in  the  value 
cf  property  is  an  increase  of  the  capital,  and  inures 
to  the  benefit  of  the  remainder-man.*  Where  a  div- 
idend is  expressly  declared,  it  goes  to  the  life  ten- 
ant, but  if  not  so  declared,  it  becomes  a  part  of  the 
capital,  and  goes  to  the  remainder-man.'  In  some 
cases  the  principle  adopted  is  "  to  regard  cash  divi- 
dends, however  large,  as  income,  and  stock  divi- 
dends, however  made,  as  capital."  ^  It  has  been 
denied  that  a  corporation  can  make  its  earnings,  or 
any  part  thereof,  principal  or  income  at  pleasure,' 
but  this  has  not  always  been  maintained.'  Some- 
times the  distinction  between  principal  and  income 
is  made  with  strict  regard  to  the  fact  of  what  is 
i-eally  principal  and  what  is  income.^®  The  im- 
provements upon  real  estate  benefit  the  remainder- 
man, while  the  increase  in  live-stock  belongs  to  the 
life  tenant."  The  cost  of  fencing  land  must  be 
paid  from  the  capital."  The  tenant  for  life  is  not 
liable  for  tools  and  implements  fairly  worn  out  by 
ordinary  use.'^  Before  the  abolition  of  slavery  in 
A  merica,  the  decisions  varied  in  regard  to  the  in- 
crease of  slaves.'*  A  testator  bequeathed  •*  income, 
profits,  and  products"  of  certain  stock  in  a  corpora- 
tion to  a  person  for  life,  remainder  over;  the  capi- 
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tal  stock  of  the  corporation  was  increased,  each 
holder  being  allowed  to  take  as  much  more;  the 
trustee  sold  part  of  the  "  option,"  and  bought  more 
stock,  and  this  was  held  capital,  and  wetft  to  the 
remainder-man.  '^ 

» Preston  v.  Melville,  16  Sim.  163;  Witts  v.  Steere,  13 
Ves.  363;  Hooper  v.  Kossiter,  13  Price,  774.  But  see 
Barclay  v.  Wainwright,  14  Ves.  66. 

*  Reed  v.  Head,  6  Allen,  174;  Cogswell  v.  Co^well,  2 
Edw.  Ch.  231;  Bates  v.  Mackinlay,  31  Beav.  280;  Price 
V.  Anderson,  15  Sim.  473;  Russell  v.  Loring,  3  Allen,  126. 

»  Clayton  v.  Gresham,  10  Ves.  288;  Paris  v.  Paris,  10 
Ves.  185. 

*  Lord  V.  Brooks,  52  N.  H.  77;  Ware  v.  M'Candlish, 
11  Leigh,  595;  Murray  v.  Glasse,  17  Jur.  816;  Johnson  v. 
Johnson,  5  Eug.  L.  &  Eq.  164. 

*  Baland  v.  Williams,  101  Mass.  571;  Minot  v.  Paine, 
99  Mass.  101;  96  Am.  Dec.  705;  Balch  v.  Hallett,  10  Gray, 
402.     But  see  Leland  v.  Hayden,  102  Mass.  550. 

*  Hooper  v.  Rossiter,  13  Price,  774;  In  re  Barton's 
Trust,  Law  R.  5  Eq.  244;  Kinmonth  v.  Brieham,  5  Allen, 
270;  Earp's  App.  28  Pa.  St.  368;  Williston  v.  Mich,  etc 
R.  R.  13  Allen,  400. 

T  Minot  V.  Paine,  99  Mass.  101;  96  Am.  Dec.  706; 
Simpson  v.  Moore,  30  Barb.  637;  Leland  v.  Hayden,  102 
Mass.  550. 

8  Johnson  v.  Bridgewater  Co.  14  Gray,  274:  Foote'a 
App.  22  Pick.  299;  Taft  v.  Hartford  etc.  R.  R.  Co.  8  R. 
I.  310;  Van  Doren  v.  Olden.  19  N.  J.  Eq.  117;  97  Am.  Dec. 
650;  Lord  v.  Brooks,  52  N.  H.  77;  Heard  v.  Eldredge, 
109  Mass.  258;  12  Am.  Rep.  687;  Wiltbank's  App.  64 
Pa.  St.  256;  3  Am.  Rep.  585;  Clarkson  v.  Clarkson,  18 
Barb.  646. 

^  Granger  v.  Bassett,  98  Mass.  462;  Coleman  v.  Colum- 
bia Oil  Co.  51  Pa.  St.  74;  March  v.  Eastern  R.  R.  Co.  43 
N.  H.  515. 

*®  Simpson  v.  Moore,  30  Barb.  638;  Van  Doren  v.  Olden, 
19  N.  J.  Eq.  117,  176;  97  Am.  Dec.  650. 
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"  Saunders  v.  H"n"i;on.  8  Trod.  En.  217;  .^7  Am.  Dec. 
581;  Holmes  V.  MitcheU,  4Md.  Ch.  163;  Calhoun  v.  Fur- 
geson,  3  Rich.  Eq.  170;  Horrey  v.  Glover,  2  Hill  Eq.  615. 

"  Cowley  V.  Wellesley,  Law  R.  1  Eq.  657. 

"  Cove'ihoven  v.  Shuler,  2  Paiore,  131;  21  Am.  Dec.  73; 
B'ack  V.  Ray,  1  Dev.  &  B.  Eq.  443. 

"  Holmes  v.  Mitchell,  4  Md.  Ch.  163;  Strong  v.  Brew- 
er, 17  Ala.  713;  Ellison  v.  Woody,  6  Munf.  368;  Patterson 
V.  Devlin,  1  McMuU.  469. 

15  Moss's  App.  83  Pa.  St.  264;  24  Am.  Rep.  164. 

i  208.  Income. — The  life  tenant  is  entitled  to 
the  income  on  permanent  investments  from  the 
time  of  the  settlor's  death,^  but  not  for  the  time 
intervening  before  the  distribution  of  legacies;' 
though  the  ris^ht  to  the  income  accrues  immediately 
upon  conversion,  if  he  was  to  have  the  income  of 
the  newly  acquired  property;®  if  it  cannot  readily 
be  converted,  a  reasonable  sum  as  income  may  go 
to  the  life  tenant. '^  If  an  intention  on  the  part  of 
the  settlor  directly  appears,  that  will  be  followed 
and  all  rules  disregarded.^  The  more  common  rule 
in  America,  and  perhaps  now  in  England  also,  is 
that  the  life  tenant  may  have  the  income  for  one 
year  after  the  settlor's  death,  if  the  property  is  not 
converted.'  In  some  States  the  whole  matter  is 
regulated  by  special  statutes.^ 

1  Angerstein  v.  Martin,  Turn.  &  R.  232;  La  Terriere'v. 
Bulmer,  2  Sim.  18;  Perry  on  Trusts,  §  651  and  note. 

"  Cranley  v.  Dixon,  23  Beav.  512;  Crawley  v.  Crawley, 
7  Sun.  427. 

'  Gibson  v.  Bott»  7  Ves.  89;  La  Terriere  v.  Bnlmer,  2 
Sim.  18. 

*  Llewellyn's  Trust,  29  Beav.  171;  Douglass  v.    Con* 
greve,  1  Keen,  410;  Holgate  v.  Jennings,  24  Beav.  023. 


$  204         LIFS  TENANT  AND  BEMAINDEB-MAN.  Q^ 

*  Wrey  v.  Smith,  14  Sim.  202;  Murray  v.  Glasse,  17 
Jur.  816;  Sparling  v.  Parker,  9  Beav.  524. 

*  Evans  v.  Iglehart,  6  Gill  &  J.  191;  Angersteinv.  Mar- 
tin, Turn.  &  R^  232;  Williamson  v.  Williamson,  6  Paige, 
303;  Taylor  v.  Clark,  1  Hare,  172. 

^  Sargent  V.  Sargent,  103  Mass.  297;  Sohier  y,  Eldiedffe, 
103  Mass.  351. 

$  204.  Bepairs. — ^The  liability  for  repairs  is  sim- 
ilar for  an  equitable  to  that  of  a  legal  life  tenant,^ 
except  as  regards  the  trustee's  right  of  interference 
with  the  possession.*  The  income  and  not  the 
body  of  an  estate  must  be  used  for  repairs,'  but 
timber  may  be  cut  if  needed  on  the  premises, 
though  not  in  excess  of  that.*  Eepairs  cannot  be 
made  at  the  expense  of  the  remainder-man,*^  unless 
in  some  very  unusual  cases. •  There  may  be  cases 
where  leases  require  repairs,  and  the  income  may 
be  insuflficient;  then  the  remainder-man  should  bear 
the  extra  expense.^  So,  also,  where  in  purchasing 
real  estate  extensive  repairs  are  needed,®  and  where 
tbe  life  tenant  has  made  repairs,  he  may  obtain  an 
allowance  in  case  of  a  sale.®  A  trustee  may  pledge 
the  income  of  a  trust  estate  for  repairs.*® 

1  Harnett  v.  Maitland,  16  Mees.  &  W.  257;  Powys  v. 
Blagrave,  4  De  Gex,  M.  &  G.  458. 

»  lb.;  Gregg  v.  Coates,  23  Beav.  33. 

'  Jones  V.  Dawson,  19  Ala.  672;  Thurston  v.  Dickin- 
son, 2  Rich.  Eq.  317;  46  Am.  Dec.  56;  Thnrston  v.  Thurs- 
ton, 6  B.  I.  296. 

*  Marlborough  v.  St.  John,  5  De  Gex  &  S.  181;  Attor- 
ney-General V.  Geary,  3  Mer.  513, 

*  Amoryv.  Lowell,  104  Mass.  265;  Corbett  v.  Laurens, 
6  Rich.  Eq.  301;  Dent  v.  Dent,  30  Beav.  363. 

*  lb.;  Dunne  v.  Dunne,  3  Smale  &;  G.  22;  Caldeoott  v. 
Brown,  2  Hare,  145. 
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T  Hikling  v.  Boyer,  1  De  Gex,  M.  &  G.  762;  Harris  v. 
Foyner,  1  Ijrew.  174. 

8  Parsons  v.  Winslow,  16  Mass.  361. 

» Gambril  v.   Gambril,  3  Md.  Oh.  259;  Cogswell  v. 
Cogswell,  2  Edw.  Ch.  231. 

»•  Ferry  v.  Lalble,  27  N.  J.  Eq.  147;  Keeler  v.  Salis- 
bury,  33  N.  Y.  64S;  Greenfield  Bank  v.  Crafts,  4  Allen, 
447;  Kobinson  v.  Hersey,  60  Me.  225;  Williams  v.  Smith, 
10  U.  I.  233;  Davis  v.  Stover,  68  N.  Y.  473;'  Anderson  v. 
Dillaye,  47  N.  Y.  678;  Dawson  v.  Qarke,  18  Ves.  2:4. 

}  205.    Other  outlays. — An  equitable  life  ten- 
ant must  pay  the  taxes  if  he  is  in  possession;*  Hke- 
wise  all  interest  claims  to  the  extent  of  the  inf»ome,'* 
and  any  additional  amount  needed  may,  under  cer- 
t2,in  circumstances,  be  obtained  from  the  remainder- 
man.'  Improvements,  if  permanent,  may  fall  partly 
on  the  life  tenant  and  partly  upon  the  remainder- 
man.^  A  second  life  tenant  is  not  bound  to  pay  ex- 
isting claims  against  his  predecessor.*     The  current 
expenses  of  the  estate  fall  upon  the  life  tenant.*   If 
the  property  is  sold  outright,  a  proper  division  is 
made,  by  reference  to  annuity  tables,  between  the 
tenant  for  life  and  the    remainder-man.^     If  a 
trustee  has  an  insurance,  and  there  is  a  partial 
loss,  the  sum  received  should  be  used  in  repairs.® 
Either  tenant  for  life  or  remainder-man  may  insure 
his  own  interest,  but  if  the  trustee  insures,  and 
there  is  a  total  loss,  a  proper  division  must  be  made.* 
Where  property  was  vested  in  testamentary  trus- 
te3  in  trust  for  heirs  of  the  fonner  owner,  and  he, 
being  authorized  by  the  will,  insured  for  the  bene- 
fit of  the  heirs,  etc.,  it  was  held  that  the  trustee, 
though  not  named  in  the  policy,  could  enforce  it 
for  the  beneficiaries  under  the  wilL^ 
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*  Varney  v.  Stevens,  22  Me.  331;  Amory  v.  Loirell,  104 
Mass.  265;  Tapper  v.  Fuller,  7  Rich.  Eq.  170;  Cochran  v. 
Cochran.  2  Desaus.  521. 

'  Cogswell  V.  Cogswell,  2  Edw.  Ch.  231;  Kensington  v. 
Bonvene,  7  H.  L.  Cas.  557;  Jones  v.  Sherrard,  2  Dev.  &  B» 
Eq.  187. 

*  lb.;  Van  Vronker  v.  Eastman,  7  Met.  157;  Swainev* 
Perine,  5  Johns.  Ch.  482;  9  Am.  Dec.  318. 

*  Plympton  v.  Dispensary,  106  Mass.  546. 
6  Sharshaw  v.  Gibbs,  1  Kay,  333. 

*  North  American  Coal  Co.  v.  Dyett,  7  Paige,  9;  Jones 
y.  Dawson,  19  Ala.  672. 

^  Chesson  v.  Chesson,  8  Ired.  Eq.  141;  Neimcewicz  t. 
Gahn,  3  Paige,  652. 

8  Brough  V.  Higgins,  2  Gratt.  40a 

*  Lerow  v.  Wilmarth,  9  Allen,  382;  83  Am.  Dec.  701; 
Haxall  V.  Shippen,  10  Leigh,  536;  34  Am.  Dec.  745. 

i<>  Savage  v.  Howard  Ins.  Co.  52  N.  Y.  602;  11  Am. 
Hep,  741. 

i  206.  lusolvexLcy.— In  case  of  insolvency  the 
life  tenant's  interest,  if  equitable,  goes  to  his  as- 
signees.^ Property  may  be  given  to  one  until  he 
becomes  insolvent,  and  upon  the  happening  of  that 
event  to  go  over  to  the  remainderman,^  and  such  a 
limitation  gift  as  that  is  perfectly  good.'  If  the  cestui 
que  trust  receives  income  for  a  certain  pui-pose  only, 
it  will  not  go  to  his  assignees;  *  but  if  the  eest%d  que 
trust  has  any  interest  remaining  it  must  go  to  his 
assignees.*  If  the  trustees  control  by  their  discre- 
tion, nothing  will  be  received  by  the  assignee.^ 
Property  cannot  be  settled  by  one  on  himself,  with 
a  remainder  over  in  the  event  of  insolvency.'' 

^  Snowdon  v.  Dales,  6  Sim.  524;  Re  Sanderson's  Trusty 
3  Kay  &  J.  497;  Wells  v.  Ely,  3  Stockt.  172. 

*  Girard  Ins.  Co.  v.  Chambers,  46  Pk.  St.  485;  86  Am. 
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Bee.  513;  Maddox  y.  Maddox,  11  Gratt.  804;  Norris  v. 
Johnston,  5  Barr,  289;  Commonwealth  v.  Stanffer,  10  Ban*, 
350;  51  Am.  Dec.  489;  Sharpe  v.  Cosserat,  20  Beav.  470; 
8hee  v.  Hale,  13  Ves.  404;  Sparhawk  y.  Cioon,  125 
Mass.  263. 

'  Dorsett  v.  Dorsett,  31  Law  J.  Ch.  122;  Twopeny  v. 
Peyton,  10  Sim.  487;  Shee  y.  Hale,  13  Yes.  404;  Page  v. 
Way,  3  Beav.  20;  Blackstone  Bank  v.  Davis,  21  Pick. 
43;  32  Am.  Dec.  241;  Daniels  v.  Eldridge,  125  Mass.  356; 
McIUvaine  v.  Smith,  42  Mo.  45;  97  Am.  Dec.  295;  Til- 
linghast  v.  Bradford,  5  R.  I.  205;  Smith  v.  Moore,  37 
Ala.  327. 

*  Loring  V.  Loring,  100  Mass.  340;  Wells  y.  McCall,  64 
Pa.  St.  207;  Wetmore  v.  Truslow,  51  N.  Y.  338;  Cole  v. 
Littlefield,  35  Me.  439;  Genet  v.  Beekman,  45  Barb.  382; 
Hall  V.  WUliams,  120  Mass.  344. 

*  Snowdon  v.  Dales,  6  Sim.  524;  Piercy  v.  Roberts,  1 
Mylne  &  K.  4;  Rippon  v.  Norton,  2  Beav.  63. 

*  Twopeny  v.  Peyton,  10  Sim.  487;  Kearsley  v.  Wood- 
cock, 3  Hare,  185. 

^  Higginbotham  v.  Holme,  19  Ves.  88;  Pope  v.  Elliott, 
8  Mon.  B.  56;  Braman  y.  Stiles,  2  Pick.  463;  14  Am. 
Dec.  445. 

$  207.  Apportionment. — Formerly  rents  were 
not  apportionable,  but  now  they  are,  the  represent- 
atives of  the  life  tenant  receiving  amount  due  up 
tp  time  of  his  death,  and  the  remainder-man  the 
balance.^  Sometimes  this  is  controlled  by  statute.' 
Dividends  on  shares  of  stock  are  not  apportiona- 
hlef  neither  are  annuities,^  except  in  special  cases 
of  support.^  The  life  tenant's  administrator  can 
recover  the  balance  of  income  due.'  In  case  of  loss 
by  breach  of  the  trustee,  a  proper  apportionment  of 
loss  between  life  tenant  and  remainder-man  should 
be  made.^ 

13  Kent.  Com.  471;  Price  v.  Pickett,  21  Ala.  741; 
Earp'a  Will,  28  Pa.  St.  368. 
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2  Sohier  v.  Eldredge,  103  Mass.  345. 

'  Granger  v.  Bassett,  98  Mass.  462;  Footers  App.  22 
rick.  299;  Coleman  v.  Columbia  Oil  Co.  61  Pa.  St.  74; 
Mo  ely  V.  Eastern  R.  R.  ("o.  43  N.  H.  515. 

*  Trnov  V.  Strong,  2  (""onn.  659;  Waring  v.  Pnrcell,  1 
Kill  Eq.  199;  Wiggin  v.  Swetfc,  6  Met.  194. 

*  lb.;  Gheenv.  Osbom,  17  Serg.  &  B.  171;  Pearly  v» 
Smith.  3  At^.  260. 

*  BroH-n  V.  Ricks.  30  Ga.  777. 

^  Cox  V.  Cox,  Law  R.  8  £q.  343;  Madareny.  Stainton, 
LawR.  llEq.  382. 
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CHAPTER  XXin. 

POWERS   OF  TRUSTEES. 

'  $  208.  Control  of  powers. 

$  209.  Trustees  in  law  and  in  equity. 

$  210.  What  a  trustee  may  do. 

$  211.  Further  rights  of  trustees. 

$  212.  Compromise  by  trustees. 

$  213.  Strict  and  directory  powers. 

$  214.  Discretionary  powers. 

$  215.  Discretionary  powers,  contLDUed. 

i  216.  Power  to  sell. 

$  217.  By  whom  jBxercised. 

$  218.  Bights  of  survivors  to  exercise  powers. 

$  219.  Kinds  of  discretionary  powecB. 

i  220.  Powers,  how  exercised. 

$  221.  Powers,  how  controlled. 

$  222.  Manner  of  execution. 

i  223.  Identification  of  powers. 

$  224.  Powers  relating  to  marriage. 

$  225.  Power  to  mortgage. 

$  208.  Control  of  powerti.— The  scope  and  an- 
tliority  under  a  power  must  be  settled  by  the  con- 
struction put  upon  the  instrument  declaring  it.^ 
If  a  trust  has  actually  been  brought  to  the  atten- 
tion of  and  placed  under  the  jurisdiction  of  the 
CQTi^rts,  the  spiction  of  the  proper  court  must  be 
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obtained  before  the  trustee  takes  :my  impoi*tant 
action,'  and  this  sanction  must  be  in  the  form  of  a 
deciee.'  As  the  trustee  is  the  legal  owner  of  the 
trust  property,  he  has  power  to  do  everything  nec^ 
essary  or  desirable  for  the  trust  estate.*  Where 
tl)e  trustee  is  directed  to  perform  certain  specified 
duties,  he  has  no  diflcretion  as  to  what  he  shall  do, 
but  may  have  as  to  the  manner  in  which  to  do  it.* 
Trust  property  cannot  be  bound  for  certain  debts 
if  beyond  the  scope  of  the  trust  instrument.* 
A  trustee  should  not  purchase  at  a  sale  nnder  a 
power,^  after  his  duti*»s  have  begnn^  He  has 
only  powers  co-extensive  with  the  duties  devolving 
upon  him.' 

I  Kerr  Vi  Vemer,  66  Pa.  St.  326;  Gnion  v.  Pickett,  42 
Miss.  77. 

'  Wartman  v.  Wartman.  Taney,  362;  Mitchelson  v. 
Piper,  8  Sim.  64;  Jo* -erf  v.  Pow»=lJ,  4  Beav.  96;  Irby  v. 
Irby,  24  B^av.  625;  Annndey  v.  Ashnnt,  3  P.  Wins.  282. 

3  Neeves  v.  Barrage,  14  Q.  B.  604;  Talbott  v.  Marsh- 
field,  Law  R.  4  Eq.  661;  Cafe  v.  Bent,  3  Hare,  249. 

*  Slevin  v.  Brown,  32  Mo.  176;  Qarrison  v.  Bowan,  4 
Wash.  C.  C.  202. 

*  Beatty  V.  Clark,  20  Cal.  11;  Coonrod  v.  Coonrod,  6 
Ohio,  114;  Booth  v.  Purser,  1  Ir.  Eq.  37. 

•  Pracht  &  Co.  v.  Lange,  81  Va.  712;  Everett  v.  RaO- 
iK^ay,  67  Texas,  430;  THomassen  v.  Van  Wyngaarden.  65 
Iowa,  687;  Brewster  v.  Galloway,  4  Lea  (l^nn.),  568; 
Lrip;htweU  v.  Jordan,  74  Ga.  486;  Martin  v.  Davis,  .82 
Ind.  38. 

T  Baker  V.  Springfield  andW.  Mo.  R.  R.  Co.  86  Mo. 
75;  Lttsk*s  Appeals,  108  Pa.  St.  152;  Hicktv;  BtillMrk,  W 
1^.  C.  164;  Bnsse  v.  Scb^aok,  12  Daly,  12;  BerMiffl'eti. 
v.  Aldrich,  139  Mass.  259;  Scholle  v.  Scholle^  101  iCy. 
167;  Carson  v.  Marshall,  37  N.  J.  Eq.  213. 

•  Jenkins  v.  Frink,  30  CaL  586;  89  Am.  Dm.  I34| 
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RoQDds  \r.  City  of  Bangor,  46  Me.  641;  74  Am.  Dec  469; 
Ryan  &  Nevins  v.  Dox,  34  N.  Y.  307;  90  Am.  Dec.  696. 

'  Jourolmon  v.  Massengill,  86  Tenn.  81. 

$  209.  Trustees  in  law  and  in  equity.— At  law 
the  trustee  has  nearly  the  powers  of  an  absolute 
owner/  even  having  the  power  to  sue  and  the 
liability  of  being  sued.^  The  cestui  que  trust  is  con- 
sidered the  owner  in  equity,  and  the  trustee  must 
perform,  frequently  without  any  discretion,  certain 
duties  for  the  ceMui  que  trusty  and  if  any  special  in- 
structions are  given  the  trustee,  they  must  be 
executed  by  him  with  great  exactness,'  and  he  be- 
comes personally  liable  if  he  ventures  to  vary  from 
them  in  even  a  slight  degree.*  There  are  cases, 
however,  where  a  trustee  may  exercise  his  discre- 
tion, if  it  seems  necessary  to  avoid  loss  or  injury  to 
the  trust  estate  *  A  trustee  may  seek  instruction 
from  the  court  if  he  is  in  doubt  as  to  the  course 
lie  sliould  pursue.*  A  discretionary  power  is  often 
expressly  given  to  the  trustee.^ 

1  Harr-son  v.  Kowan,  4  Wash.  C.  0.  202;  Slevin  v. 
Brown,  32  Mo.  176. 

«Ib. 

»  Beatty  v.  Clark,  20  Cal.  11;  Wormley  v.  Wormley,  8 
Wheat.  421. 

■*  Booth  V.  Purser,  1  Ir.  Eq.  37;  Coonrod  v.  Ooonrod, 
6  Ohio,  114;  Pinnell  v.  Hallett,  2  Ves.  276;  Gibba  v. 
March,  2  Met.  243;  Walker  v.  Shore,  19  Ves.  392. 

^  Darke  v.  Williamson,  25  Beav.  622;  Harrison  v. 
Randall,  9  Hare,  407;  Jackson  v.  Vreder,  11  Johns.  169. 

*  Crosby  v.  Mason.  32  Conn.  482;  Petition  of  Baptist 
Church,  51  N.  H.  424;  Tillmghast  v.  Cogajeshall,  7  K.  I. 
383;  Woodruff  v.  Cook,  47  Barb.  304;  Goodhue  v.  Clark, 
37  N.  H.  525;  Merlin  v.  Blagrave,  25  Beav.  137. 
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■^  Kemp  V.  Kemp,  6  Ves.  849;  Thomas  v.  Thomas,  2 
Vem.  513;  Alexander  v.  Alexander,  2Vc8.  640. 

$  210.  What  a  trustee  may  do. — A  trustee,  if 
he  incnr  no  unnecessary  expense,  may  muke  re- 
paits;*  or  do  anything  wh'ch  a  court  would  un- 
doubtedly order  done,  if  requested,^  but  the  trustee 
always  runs  the  risk  of  having  his  action  looked 
ujwn  adversely  by  the  courts,  if  he  proceeds  with- 
out any  sanction.^  A  notice  to  the  cestui  que  trut*t 
will  sometimes  lessen  the  liability  of  the  trustee.* 
ITiscretionary  powers,  unless  abused,  will  not  be 
interfered  with  by  the  courts.*^  A  power  is  good, 
but  very  broad,  where  the  trustee  is  allowed  to 
exercise  his  b^st  judgment.*  A  trustee  may  have 
unTimited  discretion  in  tlie  matter  of  changing  the 
nature  of  the  trust  property ''  Dicretionary  pow- 
ers will  not  generally  be  interfered  with,  if  exer- 
cised in,  good  faith. ^  There  may  be  no  jurisdiction 
over  a  discretionary  power  in  equity.®  A  trustee 
will  avoid  personal  risk,  wbenever  he  follows  the 
instruotions  of  the  .court.  ^® 

*  Sohier  V.  Eldredge,  103  Mass.  345;  Williams  v.  Smith, 
10  R.  I.  280;  Herbert  v.  Herbert,  57  How.  Pr.  333. 

«  Lee  V.  Brown,  4  Ves.  369;  Hatton  v.  Weems,  12  Gill 
&  J.  83;  Pell  v.  De  Winton,  2  De  Gex  &  J.  20. 

^  ForshiKW'V.  Higginsc  n,  3  Jur  N.  S.  476. 

^  Life  Association  v.  Siddal,  3  De  Gex,  F.  k  J.  74. 

*  Ames  v.'Seadder,  11  Mo.  App.  168;  Gromie  y.  Bull, 
81  Ky.  646. 

*  Heard  t.  Sill,  26  Ga.  302;  Veazie  V.  Porsaith,  76 
Me.  172. 

T  Christian  V.  Worsham,  78  Va.  40a 
'  Baoon  v.  "Bacon,  ^  Vt.  243* 
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'  Young  V.  Young,  97  N.  C.  132. 

^*  Boreham  v.  Bi«fnall,  8  Hare,  134;  Tucker  v.  Heme- 
man,  4  De  Gex,  M.  &  G.  395;  Loring  v.  Steioeman,  1 
Met.  207. 

$  211.  Further  rights  of  trustees. — A  trustee 
may  and  should  protect  the  trust  property  from  any 
threatened  injury,  direct  or  indirect;  *  but  trust  funds 
should  not  be  used  to  gain  more  comprehensive  or 
extended  powers  in  any  way.'  A  trustee  of  a  life 
tenant  should  not  interfere  with  possession  because 
of  fai'ure  to  make  repairs.'  Timber  is  not  to  be  sold 
to  pay  any  expenses  of  the  tnist  estate,*  but  this 
is  subject  to  certain  modifications.^  A  trustee  who 
has  advanced  money  to  protect  the  rights  of  tha 
cestui  que  truatf  especially  where  he  holds  as  trustee 
at  the  request  of  the  cestui  qus  trusty  is  to  be  indem- 
nified from  the  estate  as^ainst  any  loss  to  himself.* 
Trustees  may  ^ease  lands  belonging  to  the  trust 
estate.^  So  a  trustee  may  insure  trust  property  for 
the  benefit  of  the  cestui  q^ie  frust,^  If  the  trustee  is 
to  act  accordini^  to  his  "  best  judgment,"  he  has  full 
control  of  the  trust.' 

^  Att'y-Gen.  v.  Eastlake,  11  Hare,  205;  Queen  v.  Nor- 
folk Comm'rs,  15  Q.  B.  549. 

•^  Stevens  v.  So.  Devon  R.  R.  Co.  13  Beav.  48;  Att'y- 
Gen.  V.  Guardians  of  the  Poor,  17  Sim.  6. 

'  Gregg  V.  Coates,  23  Beav.  33;  Powys  v.  Blagrave,  4 
De  Gex,  M.  &  G.  458. 

*  Hamerv.  Tilsley,  Johns.  486;  Dent  v.  Dent,  30  Beav.  ^ 
363;  Gower  v.  Eyre,  Coop.  G.  156;  Nairn  v.  MajoribiU[ik«<,  3 
Buss.  582. 

*  Att'y  Gen.  v.  Geary,  3  Mer.  513;  Dent  v.  Dent,  30 
Beav.  363;  Caldecott  v.  Brown,  2  Hare,  145. 

*  Jervis  v.  Wolferstan,  IS  Law  R.  Eq.  18. 
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T  Middleton  v.  Dodswell,  13  Ves.  268;  Att^y-G*  n.  v. 
Owen,  10  Ves.  555;  Naylor  v.  Arnitt,  1  Russ.  &  M.  501. 

8  Lcrow  V.  Wilmarth,  9  Allen,  382;  83  Am.  Dec.  701. 
But  see  Fry  v.  Fry,  27  Leav.  146;  Duncombe  v.  Nelson, 
9Beav.  211. 

**  Veazie  v.  Forsaitli,  76  Me.  172;  Young  v.  Young,  97 
N.  C.  132;  Christian  v.  Worsham,  78  Va.  100;  Baon  v. 
Bacon,  55  Vt.  243;  Cromie  v.  Lu  !,8l  Ky.  646;  Cluathani 
V.  Rowland,  92  N.  C  340;  Amea  v.  Scudder,  11  Mo.  App. 
168;  Dickinson  v.  Connilf,  65  Ala.  581;  Dunliam  v.  Mil- 
hous,  70  Ala.  596. 

$  212.  Compromise  by  trusteoB. — A  compro- 
mise of  a  cl.iim  due  to  a  trust,  if  in  good  faith  and 
for  sufficient  cause  shown,  will  be  sustained ;*  but 
if  it  be  witliout  reason,  or  for  an  extremely  small 
sum,  the  trustee  will  become  lisibie."  J  he  compro- 
mise must  be  such  as  a  court  would  sanction.'  A 
trustee  may  submit  to  arbitration;^  but  a  lien  cannot 
be  discharged  by  the  trustee  to  the  injury  of  the 
cestui  que  trusts  In  many  jurisdictions  special 
statutes  make  provision  for  compromises,  and  if  so 
they  are  legal,  binding,  and  readily  confirmed  by 
the  courts.* 

1  Pool  V.  Dial,  10  S.  C.  440;  Ratcliffe  v.  Winch,  17 
Beav.  217;  Clarke  v.  Cordis,  4  Allen,  466;  Mayer  v.  Foulk- 
rod,  4  Wash.  349. 

«  Wiles  V.  Gresham,  5  De  Gex,  M.  &  G.  770;  Jevon  v. 
Bush,  1  Vera.  342. 

3  Bacotv.  Heyward,  6  S.  C.  441. 

*  Clarke  v.  Cordis,  4  Allen,  446. 

^  Perkins  v.  Dyer,  6  Ga.  401. 

'Z&mbaco  v.  Casmvetti,  Law  R.  11  Ej.  439;  Clarke 
V.  Cordis.  4  Allen,  466. 

$  213.  Strict  and  directory  powers. —  ^ti'ict 
powers  can  be  exercised  only  in  exact  accordance 
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with  the  letter  of  the  power.*  Directory  powers 
are  intended  generally  to  simply  indicate  to  somo 
extent  the  wishes  and  ])lans  of  the  settlor,  leaving 
the  trustee  to  adopt  the  best  means  to  secure  tbo 
renult  described  by  the  settlor.*  Vacancies  can.  bo 
filled  among  the  trustees  when  occurring,  though 
not  in  exact  accordance  with  the  directions  of  the 
trust.'  Dii'octions  as  to  time  within  wliich  certain 
things  are  to  be  done,  may  be  taken  rather  in  iiie 
spirit  than  in  the  letter.**  An  execution  in  a  gen- 
eral way  will  be  sufficient  whi^ro  a  power  is  found 
coupled  with  an  interest.^  The  interpretation  to 
be  put  upon  the  language  of  a  power  is  very  dif- 
ferent from  that  to  be  put  upon  similar  Linguage  in 
a  gift."  Where  a  trustee  was  to  get  the  consent  of 
certain  persons  to  a  sale,  and  the  parties  were  all 
dead,  the  trustee  could  pass  a  good  title  by  him- 
self;^ but  where  a  portion  only  had  deceased,  a  sale 
with  the  consent  of  the  survivors  was  involved  in 
doubf 

*  Beatty  t.  Clark,  23  Cal.  11;  Booraem  v.  Wells,  19 
N.  J.  Eq.  87;  Hall  v.  Culv.r,  34  Conn.  403;  Loring  v. 
Blake,  9S  Mass.  253. 

>  Shalter  &  Ebling's  App.  43  Pa.  St.  83;  82  Am.  Dec. 
552;  Attorney-General  V.  8oott,  1  Ves.  413. 

'  Attomev-Gcneral  v.  Bishop,  52  Ves.  Jr.  387  ( in 
Attorney -General  v.  Boulbee);  Doe  v.  Roe,  Anstr.  86; 
Atto  ney-General  v.  Floyer,  2  Vem.  748. 

*  Pearce  v.  Gardn  r,  10  Hare,  287;  Shalter  &  Elling's 
App.  43  Pa.  St.  83;  82  Am.  Dec.  552;  -Smith  v.  Kinney, 
33  Texas,  283. 

*  Rowe  V.  Lewis,  30  Iiid.  163;  Rowe  v.  Becket,  30  Ind. 
154;  95  Am.  Dec.  676. 

*  Manaell  v.  Mansell,  Wilmot,  36;  Cole  v.  Wade,  16^ 
Ves.  46;  Jones  v.  Price,  11  Sim.  557. 
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'  Williams  v.  Williams,  1  Daval,  221;  Leeds  v,  Wake- 
field, 10  Gray,  614. 

•  Alley  V.  Lawrence,  12  Gray,  374. 

i  214.  Discretionary  powers. -—Where  a  discre- 
tion is  absolute  in  the  donee,  even  equity  will  not 
maintain  that  a  trust  has  been  created,^  but  it  al- 
wajrs  will  wherever  any  use  has  been  coupled  with 
the  gift.'  A  trust  will  be  ra'sed  under  a  power 
where  the  discretion  does  not  extend  to  the  trust 
itself.'  A  court  will  not  exei-cise  a  mere  discre- 
ti©nary  power,*  except  in  the  case  of  public  chari- 
ties.* Equity  will  not  interfere  with  a  discretionary 
power  while  the  trustees  are  acthig  with  ordinary 
prudence  and  in  good  faith,'  but  it  will  make  sure 
that  such  discr  tion  as  is  given  the  trustees  is  being 
properly  exercised.'  Discretionary  powers  are  lim- 
ited to  those  particular  Tjer^ons  to  whom  they  are 
given,  unless  they  are  expressly  passed  along  to  the 
heirs,  assigns,  or  others  specincally  named.®  If  a 
power  is  intended  to  bo  att  icbed  to  the  office  rathrr 
than  to  any  i)articular  individual,  then  whoever 
holds  the  truste'^ship  miy  exercise  the  power  which 
is  oupled  with  it.'  Whether  a  power  survives  the 
death  of  a  part  of  the  trustees  depends  upon  the 
language  by  which  it  is  created.  *•  C  m-ts  will  not 
so  readily  interfere  with  matters  of  opinion  and 
judgment  as  with  the  business  details  of  leasing, 
selling,  or  repairing  the  trust  property." 

1  Le^gett  v.  Hunter,  19  N.  Y.  445;  Mason  v.  Jones,  3 
Edw.  Ch.  497. 

2  Erickson  v.  Willard,  1  N.  H.  217;  Collins  v.  Carlisle, 
7  Mon.  B.  14;  Bull  v.  Bull,  8  Conn.  47;  20  Am.  Dec.  86, 

>  Steele  v.  Levisay,  11  Gratt.  454;  Withers  v.  Yejuion, 
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1  Rich.  Eq.  324;  M'Neilled<5e  v.  Galbraith,  8  Serg.  &  R. 
43;  11  Am.  Dec  572. 

*  Keates  v.  Burton,  14  Ves.  437;  Beekman  v.  Bonsor, 
23  N.  Y,  303;  80  Am.  Dec.  269. 

*  Gower  v.  Mainwaring,  2  Vea.  89;  Moggridge  v.  Thack- 
well,  7  Vea,  SO;  Bartlefct  v.  King,  12  Masa.  537;  7  Am. 
Dec.  99;  Bartletfc  v.  Nye,  4  Met.  378;  Burbank  v.  Whit- 
ney, 24  Pick.  I4G;  35  Am.  Dec.  312.  Bat  aee  Beekmao  v. 
Bonaor,  23  K  Y.  303;  80  Am.  Dec.  269;  Conklin  v.  Eger- 
lou,  21  Wend.  430. 

*  Clark  V.  Parker,  19  Vea.  11;  Littlefield  v.  Co'e,  33 
Me.  552;  Leavitt  v.  Beimo,  21  Conn.  2;  Hawley  v.  Jamea, 
5  Pai^e,  485;  Mason  v.  Mason,  4  Sand.  Ch.  623. 

^  Daahwood  v,  Bulkley,  10  Vea.  245;  Melvin  v.  Melvin, 
<>  Md.  541;  Jackson  V.  VceJer,  11  Johna.  169;  Lippincott 
TT.  iiidgway,  2  Stockt.  Ch.  164. 

3  Peter  V.  Bsverly,  10  Petera,  533;  Cole  v.  Wade,  16 
Ves.  27;  M  iKim  v.  Handy,  4  Md.  Ch.  230;  Osgood  v. 
Franklin,  2  Johns.  Ch.  10;  7  Am.  Dec.  513;  Eaton  v. 
Smith,  2  Beav.  236;  Cooke  v.  Crawford,  13  Sim.  91. 

^  Niles  V.  Steve'ia,  4  Denio,  399;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252;  King  v.  Doauelly,  5  Paige,  46;  Hawkins 
V.  Kemp,  3  East,  410. 

^®  Byam  v.  Byam,  19  Beav.  68;  Garbrand  v.  Mayot,  2 
Vem.  103;  Bradford  v.  Boiaeld,  2  Sim.  264. 

*^  Keatea  v.  Burton,  14  Ves.  434;  Mortimer  v.  Watta, 
14  Beav.  'il6;  Leavitt  v.  Beime,  21  Conn.  2;  Cochran  v. 
Paria,  11  Gratt.  356. 

$  215.  Discretionary  powers,  continued.— A  dis- 
cretionary power  to  a  certain  number  of  trustees 
and  their  survivors  cannot  be  exercised  by  the  i-e- 
maining  survivor;^  but  if  to  trustees  and  the  sur- 
vivor of  them,  it  may.*  Where  a  power  is  created 
because  of  the  settlor's  personal  confidence  in  the 
trustee,  it  is  more  strictly  limited  in  its  exercise  to 
the  partieular  person.'     If  a  power  is  given  to  one 
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and  his  assigns,  any  one  claiming  under  Mm  may 
exercise  it;*  if  assigns  are  not  included  they  cannot- 
exercise  the  povrer/  neither  can  a  devisee.*  A 
jx)wer  in  a  mortgage  in  the  usual  foim  can  be  exer- 
cised by  executors,  administrators  and  assigns.^  A 
power  continuing  over  a  part  of  trust  property  can, 
be  exercised  over  the  whole,  unless  it  is  expressly 
disallowed.*  A  power  continues  to  the  end  of  ih& 
trust  unless  otherwise  stated;*  but  it  canno*  be 
exercised  after  the  express  time  during  which  it  is 
to  continue  has  elapsed. *° 

1  Eaton  V.  Smith,  2  Beav.  230. 
'  Crewe  v.  Dicken,  4  Ves.  flf7. 
»  Cole  V.  Wade,  16  Ves.  44. 

*  Moatagne  v.  Dawes,  14  Allen,  339?  How  v.  Whit- 
field, 1  Vent.  339;  Lane  v.  Debenham,  II  Hare,  188. 

*  Bradford  v.  Belfield,  2  Sim.  266. 

*  Wilson  V.  Bennett,  20  Law  J.  Ch.  279;  Ma'^donaW  v. 
Walker,  14  Beav.  656;  Cooke  v.  Crawford,  13  Sim.  M. 

^  SiJoway  V.  Strawbridge,  7  DeGex,  M,  &  G.  594. 

*  Taite  v.  Swinstead,  26  Beav.  525;  Re  Brown,  Law 
R.  10  Eq.  349;  Wood  v.  White,  4  Mylne  and  0.  460. 

*  Cresson  v.  Ferree,  70  Pa.  St.  446;  Bolton  v.  Jacks,.  (5 
Rob.  (N.  Y.)  166. 

*•  S'alisbury  v.  Bigelow,  20  Pick.  174;  Hetzel  v.  Barber, 
69  N.  Y.  1;  Wheate  v.  HaU,  17  Ves.  86;  Huckabee  v. 
Billingsly,  16  Ala.  417;  50  Am.  Dec.  183. 

$  216.  Power  to  sell.  — If  lands  are  devised  to* 
executors  to  sell,  the  title  passes  to  them  coupled 
with  a  power;  ^  but  if  the  language  is  simply  that 
they  shall  sell,  it  is  a  naked  power.^  If  a  power 
of  sale  is  expressly  given  to  a  particular  individn^l^ 
it  can  be  exercised  by  him  only,'  but  if  giveaoi  ta 
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t>*e  ]it>lder  of  the  office  or  to  trustees  as  a  class,  it 
can  be  exercised  by  otber  persons.*  If  the  power 
is  coupled  with  an  interest,  the  survivors  or  sur- 
vivor may  exercise  it.*  The  execution  of  powers 
is  r<^guiated  by  statute  in  many  States,  but  it  is  an 
open  question  whether  these  statutes  apply  to 
d.bcretionary  ])owers;®  this  would  depend  largely 
uix)n  the  intention  of  the  settlor.^  In  many  cases 
the  power  to  sell  may  be  exercised  by  the  holder 
of  vhe  office,  and  then  all  doubt  is  removed.*  There 
c  m  be  no  conversion  under  a  power  unless  a  sale 
is  absolutely  ordered  by  the  instrument  creating 
the  [X)wer.^  No  particular  language  is  necessary 
to  create  a  power  of  sale,  and  power  sufficient  to 
attain  the  desired  end  muy  be  inferred.*®  Thus,  a 
power  of  sale  may  arise  by  implication,"  and  such  a 
power  may  be  exercised  by  such  of  the  joint  execu- 
tors of  a  will  as  have  accepted  their  appointment.*' 
Trustees  cannot  d  legate  a  power  given  to  them, 
but  they  can  employ  agents  or  attorneys  to  attend 
to  the  details;"  authority  so  to  act  must  be  given 
in  writing,  or  such  action  must  be  subsequently 
ratified  by  a  written  instrument.** 

^  Richardson  v.  Woodbury,  43  Me.  206;  Tainter  v. 
€lark,  13  Met.  220;  Peck  v.  Henderson,  7  Yerg.  18; 
Peter  v.  Beverly,  10  Peters,  632. 

«  Tavlor  v.  B  nham,  5  How.  233;  Patton  v.  Crow,  26 
Ala.  426;  Schwartz  Estate,  14  Pa.  St.  47;  Thompson  v. 
Ciaillard.  3  Rich.  418;  45  Am.  Dec.  778. 

»  B  wton  Franklinite  Co.  v.  Condit,  19  N.  J.  Eq.  396. 

*  lb.;  In  re  Bull,  45  Barb.  334;  Osgood  v.  Franklin,  2 
Johns.  Ch.  19;  7  Am.  Dec.  513;  Robertson  v.  Gaines,  2 
Humph.  367. 

*  Parker  v.  Sears,  117  Mass.  513;  Gould  v.  Mather,  104 
Mass.  2S3;  Wardwell  v.  McDowell,  31  111.  364;  Putnam 
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Free  School  v.  Fiaher,  30  Me.  526;  Treadwell  v.  Cordis,  6 
Gray,  341;  Hnnt  v.  Boosmaniere,  2  Mason,  312;  Davoue 
V.  Fanninff,  2  Johns.  Ch.  256;  Sharp  v.  Pratt,  15  Wend. 
610;  Hutchingu  v.  Baldwin,  7  Bosw.  236;  Coykendall  v. 
Rutherford,  1  Green  Ch.  360;  Warden  v.  Richards,  II 
Gray,  277;  CoUier  v.  Grimesey,  36  Ohio  St.  17. 

*  Mallett  V.  Smith,  6  Rich.  Eq.  22;  60  Am.  Dec.  107; 
Clay  V.  Hart,  7  Dana,  1;  Brown  v.  Hohson,  3  Marsh  A, 
K.  381;  13  Am.  Dec.  187;  Wood  v.  Sparks,  1  Dev.  &  B, 
389;  Taylor  v.  Morris,  1  Tomst.  341. 

^  Lorin^  v.  Marsh,  6  Wall.  337;  Shelton  v.  Homer,  5 
Met.  462;  Pratt  v.  Rice,  7  Cash.  209;  Affleck  v.  James, 
17  Sim.  121. 

*  Alley  V.  Lawrence,  12  Gray,  373;  Going  v.  Emery, 
16  Pick.  Ill;  26  Am.  Dec.  645;  Gray  v.  Henderson,  71 
Pa.  St.  368;  Terre  v.  Am.  Board,  53  Vt,  171;  Ptatnam 
Free  School  v.  Fisher,  30  Me.  523. 

*  Dominick  v.  Michael,  4  Sand.  374;  Bletght  y.  Bank, 
lOBarr,  131;  Henry  y.  M'Closkey,  9  Watts,  145;  Cook 
y.  Cook,  5  Green  C.  E.  375;  Peterson^s  Appeal,  88  Pa.  St. 
397;  Christler  v.  Meddis,  6  Mon.  B.  35. 

1*  Winston  y.  Jones,  6  Ala.  550;  Going  v.  Emery,  16 
Pick.  Ill;  26  Am.  Dec.  645.  Bat  see  Clark  v.  Riddle,  11 
Serg.  &  R.  311;  Crai;?  y.  Craig,  3  Barb.  Ch.  76. 

^^  Ball  y.  Harris,  8  Sim.  485;  Goodrich  v.  Proctor,  1 
Gray,  5G7;  Winston  v.  Jones,  6  Ala.  550;  Williams  v. 
Otey,  8  Humph.  563;  47  Am.  Dec.  632. 

12  McDowell  V.  Gray,  29  Pa.  St.  211;  Roseboom  v. 
Mosher,  2  Denio,  61;  Geddy  y.  Butler,  3  Munf.  345;  Tay- 
lor V.  Morris,  1  Comst.  341. 

*'  Berger  v.  Duflf,  4  Johns.  Ch.  368;  Pearson  v.  Jami- 
son, 1  McLean,  199;  Newton  v.  Bronson,  3  Kern.  587;  67 
Am.  Dec.  89. 

"  lb.;  Mortlock  y.  Buller,  10  Ves.  311;  Sinclair  y  Jack- 
son, 8  Cowen,  582;  Hawley  y.  James,  6  Paige,  487;  32 
Am.  Dec.  623. 

$  217.  By  wliom  ezerciaed  — TLis  ^'s  determined 
by  statute  in  many  of  the  States,  though  the  statutes 
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do  not  always  give  discretionary  powers.^  Adminis- 
trators with  the  will  annexed  may  exercise  such 
jx)wers  as  were  given  to  the  executors.*  The  pow- 
er of  convei-sion  of  estate  property  is  only  an  in- 
cident of  the  administration,  and  so  can  be  exercised 
by  those  whose  duty  it  is  to  settle  an  estate.*  If 
a  will  creates  a  power  of  sale  without  setting  forth 
the  |iarty  to  exercise  it,  it  can  be  executed  by  those 
whose  duty  it  is  to  take  general  charge  of  the 
estate/  Administrators  do  not  always  have  the 
right  to  execute  powers  as  executors  can.*  A  pow- 
er of  sale  in  a  mortgage  may  be  exercised  by  any 
one  having  authority  to  settle  an  estate."  Some- 
times a  power  may  be  exercised  by  one  who  takes 
it  by  im]>lication,^  sometimes  nof  Acting  or  con- 
tinuing trustees  may  exercise  a  power.*  New 
trustees  do  not  receive  discretionary  powers, ^•unless 
such  powers  are  attached  to  the  ofBce."  If  a  pow- 
er is  coupled  with  a  trust  to  two  jointly,  one  may 
renounce,  the  other  execute." 

1  Hester  v.  Hester,  2  Ired.  Eq.  330;  Tainter  v.  Clark, 
13  Met.  220;  Owens  v.  Cowan^s  Heirs,  7  Mon.  B.  156. 

2  Conklin  v.  Egerton,  25  Wend.  224;  Bailey  v.  Brown, 
9  R.  I.  79;  Dominick  v.  Michael,  4  Sand.  374;  Elstner  v. 
Rfe,  32  Ohio  St.  371;  Roome  v.  Philips,  27  N.  Y.  363; 
Jackman  v.  Delafield,  85  Pa.  St  381. 

B  Goald  V.  Mather,  104  Mass.  286;  Blake  v.  Dexter,  12 
Gush.  559;  Bogert  v.  Hertell,  4  Hill,  492. 

*  Forbes  v.  Peacock,  11  Sim.  152;  Jones's  App.  3  Grant, 
169;  Doe  v.  Hughes,  6  £xch.  223;  Lippincott  v.  Lippincott, 
19  N.  J.  Eq.  121. 

*  Drary  v,  Natiok,  10 Allen,  169;  Eidwell  v.  Bmmmagim, 
32  Cal.  436;  Evans  v.  Chew,  71  Pa.  St.  47;  Knight  v. 
Loomis,  30  Me.  208;  Vardeman  v.  Ross,  36  Tex.  Ill; 
Danninff  v.  Natl  Bank,  6  Lans.  296;  Armstrong  v.  Park, 
9  HompL  195. 
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•  Doolittle  V.  Lewis,  7  Johns.  Ch.  48;  11  Am.  Dec.  389. 
But  see  May's  Heirs  v.  Fr?izee,  4  Litb.  3J1. 

^  Peter  v.  Beverly,  10  Peters,  632;  Gray  v.  Henderson, 
71  Fa.  8t.  3(18;  Foster  v.  Craige,  2  Dev.  &  B.  Eq.  200; 
Dj.voue  V.  Fannin t;,  2  Johns.  Ch.  2.14. 

®  Drayton  v.  Drayton,  1  Desaus.  324;  Bumgarner  v. 
ro<T4^3wcll,  49  Mo.  2")9;  Waller  v.  Logan,  5  Mon.  B.  61 G; 
Geroe  v.  Winder,  1  Halst.  Ch.  G55. 

*  Clarke  V.  Parker,  19  Ves.  1;  Cooke  v.  Crawford,  13  Rim. 
96;  Hawkins  v.  Kemp,  3  East,  410;  Wells  v.  Lewin,  4 
Met.  (Ky.)269. 

*'  Cole  V.  Wade,  16  Ves.  44;  Fordyce  v.  Bridges,  2 
PhiU.  497. 

"  Burdick  v.  Goddard,  11  R.  L  616;  Eyam  v.  Byam,  19 
B'^av.  66;  Bailey  v.  Brown,  9  R.  I.  79;  Murray  v.  Dehon^ 
102  Mass.  11. 

»2  Bailey  Jr.  Pet'r,  15  R.  I.  6a 

$  218.  Bights  of  survivors  to  exercise  powers. 
Such  powers  as  are  made  a  part  and  parcel  of  ths 
trust  survive  to  the  estate.^  Where  there  is  an 
interest  with  the  power,  the  survivors  or  survivor 
can  exercise  the  power. ^  The  power,  if  discretion- 
aiy,  may  be  exercised  by  any  of  the  parties  who 
may  exercise  it  at  all,'  unless  it  is  clear  th:it  the 
discretion  is  intended  only  for  a  certain  person  or 
persons.*  It  may  be,  that  both  an  assignor  and  an 
assignee  are  barred  from  exercisiDg  the  power.* 
Remoteness  of  power  will  not  affect  the  right  of 
survivorship,*  neither  will  the  time  of  its  duration.^ 

'  Jones  V.  Price,  11  Sim.  657;  Cooke  v.  Crawford,  13 
Sim.  91;  Clarke  v.  Park«:,  19  Ves.  1;  Hawkins  v.  Kemp^ 
3  East.  410. 

^  Byam  v.  Byam,  19  Beav.  68;  Flanders  v.  Clarke,  1 
Ves.  9. 

'  Jacob  v.  Lucas,  1  Beav.  436;  Townsend  v.  Wilson,  1 
Bam.  &  Aid.  608;  Warburton  v.  Sandys,  14  Sun.  622. 
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*  Haael  v.  Wood^  47  Mo.   288;  Haiel  v.  Hicaii,  47 

Mo.  277. 

"^  Cole  V.  Wade,  16  Ves.  27;  Wilson  v.  Bennett,  5  Do 
Oex  &  S.  475. 

*  Wallis  V.  Freestone,  10  Sim.  223;  Powia  v.  Capron,  4 
Sim.  13S,  n. 

^  Creasoa  v.  Ferree,  70  Pa.  St.  446;  Nelson  v.  CaJlnw, 
15  Sim.  353. 

$  219.  Kinds  of  diasretionary  powers.  It  is 
a  judicial  question  whether  trustees  have  acted 
within  the  power/  but  the  ind'viduHl  judgment  cf 
trustees  mu>t  not  be  interfered  with;-*  yet  eve  u 
that  can  l>e  exer<'ised  only  within  reasonable  llmirs.' 
Where  it  is  a  question  simply  of  data  I  mthor  tliun 
one  of  judgment  or  opinion,  the  courts  will  exer- 
cise a  greater  control.*  Sometimes  the  power  is 
one  of  a|)pointm6nt,  selection  or  dist  ibution.* 
Sometimes  a  power  is  a  condition  precedent  upon 
which  everything  else  depend-.'  Some  ]x>wers  are 
discretionary  in  the  fullest  sense.^  or  it  may  be  con- 
fined within  strict  limits  as  t  >  time,  place,  circum- 
stances, persons,  etc.*  Many  such  powers  miy  ba, 
and  many  must,  from  the  circumstances  of  various 
cases,  be  implied.' 

^  Trustees  v.  Northampton,  10  Allen,  498. 

«  Cochran  v.  Paris,  11  Gratt.  35G;  Clarke  v.  Parker,  19 
Ves.  11;  Eaton  v.  Smith,  2  Beav.  236. 

»  Mason  v.  Jones,  2  Barb,  (S.  C.)  248;  Gott  v.  Cook,  7 
Paige,  538;  Mason  v.  Mason,  4  Sand.  Ch.  631;  Webster 
v.  Boddin^n,  16  Sim,  177;  Talbot  v.  Marshfield,  Law  R. 
4  Eq.  661. 

*  Druid  Park  Heights  Co.  v.  Oettinger,  53  Md.  63; 
Webb  v.  Shaftesbury,  7  Ves.  480;  Mortimer  v.  Watts,  14 
Beav.  616;  Brice  v.  Stokes,  11  Ves.  324. 

^  Loring  v.  Blake,  98  Mass.  253. 
Flist  oh  Teubto— M 
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'  Lyman  ▼.  Parsons,  26  Conn.  493;  Brown  r.  Higgs,  8 
Ves.  568;  Walker  v.  Walker,  5  Madd.  424. 

^  Na^lee's  Estate,  52  Pa.  St.  154;  Keates  v.  Burton,  14 
Ves.  434;  Longmore  v.  Broom,  7  Ves.  124. 

^  Loring  v.  Blake,  98  Mass.  253;  Downer  y.  Downer, 
9  Vt.  231;  Brown  v.  Higgs,  4  Ves.  708. 

•  Oower  V.  Mainwaring,  2  Ves.  87;  Mortlock  v.  Bul- 
ler,  10  Ves.  314;  Eaton  v.  Smith,  2  Beav.  236;  French  v. 
Davidson,  3  Madd.  396. 

i  220.  Powers,  how  exercised. —Where  a  power 
is  imperative  it  must  be  strictly  exercised,  or  the 
proper  court  wiil  compel  it  to  be  done;^  yet  there 
are  circumstances  under  which  there  will  be  no 
compulsion.*  A  power  to  change  Becurities  may  be 
exercised  in  the  usual  way.'  The  nature  or  char- 
acter of  the  power  will  chiefly  determine  whether 
the  .courts  will  interfere  in  its  exercise,  and  if  so,  to 
what  extant.* 

^  Beanclerk  v.  Ashbnmham,  8  Bear.  322. 

»Ib. 

'  8  impayo  v.  Gonld,  12  Sim.  426;  Walter  r.  Mannde. 
19  Ves.  424. 

*  Cochran  v.  Paris,  11  Gratt.  356;  Gottv.  Cook,  7  Paige, 
638;  Mason  V.  Mason.  4  Sand.  Ch.  631;  Att'y-Gen,  v.  Brere- 
ton,  2  Ves.  87;  Trustees  v.  Northampton,  10  Allen,  498. 

$  22L  Powers,  how  controlled.— If  discretion- 
ary powers  are  honestly  exercised,  no  court  will  at- 
tempt any  control  of  them,^  any  more  than  in  the 
case  of  refusal  or  neglect  to  exercise  a  merely'  dis- 
cretionary power.*  A  power  cannot  be  exercised  for 
personal  or  improper  purposes,  nor  in  a  fraudulent 
way; '  neither  must  it  fail  to  be  exercised  for  such 
or  similar  reasons/    The  courts  will  favor  the  theorj 
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that  a  power  is  not  intended  to  be  absolute  and  un- 
controlled, but  the  authority  being  exercised  for  the 
benefit  of  another,  must  or  may  ba  properly  di- 
rected.* An  injunction  will  check  the  improper 
exercise  of  a  discretionary  power,*  and  the  law  will 
govern  the  exercise  in  very  many  cases.  ^  A  power 
cannot  be  exercised  for  one's  own  benefit,  either  di- 
rectly or  indirectly.®  If  a  power  of  appointment 
fails,  an  appointment  may  be  made  anew,'  but  if  set 
aside  for  good  and  sufficient  reasons,  it  cannot  be 
exercised  again.  ^*  Even  if  the  person  who  is  to  ex- 
ercise the  discretionary  power  has  pledged  himself 
to  do  or  not  to  do  certain  things,  the  execution  of 
the  power  may  nevertheless  be  binding." 

1  Eldredge  V.  Head,  106  Mass.  582;  Smith  v.  Wildman, 
37  Conn.  384;  Littlefield  v.  Cole,  33  Me.  652;  Arnold  v. 
Gilbert,  3  Sand.  Oh.  556;  Hawley  v.  James,  5  Paige,  485; 
32  Am.  Dec.  623;  Green  v.  McBeth,  12  Rich.  Eq.  254. 

«  Re  VanderbUt,  20  Hun,  520. 

*  Carson  v.  Carson,  1  Wins.  (N.  C.)  Eq.  24. 

*  Topham  v.  Portland,  Law  R.  6  Ch.  40;  Clarke  v. 
Parker,  19  Ves.  12;  Dashwood  v.  Bulkeley,  10  Ves.  245; 
"Norcum  v.  D'Oench,  2  Benn.  (Mo.)  98. 

*  Haydel  v.  Hurck,  5  Mo.  App.  267:  Topham  v.  Duke 
of  Portland,  1  De  Gex,  J.  &  S.  568. 

*  Pulpress  V.  African  Church,  48  Pa.  St.  210. 

'  Erisnan  v.  Directors  of  Poor,  47  Pa.  St.  609. 

8  Beere  v.  Hoffmister,  23  Beav.  101;  Butcher  v.  Jack- 
«on,  14  Sim.  444;  Huguenin  v.  Baseley,  14  Ves.  273;  Lo- 
max  V.  Ripley,  3  Smale  &  G.  48;  Marsden's  Trusts,  4 
Drew.  594. 

*  Topham  v.  Portland,  Law  R.  5  Ch.  40. 

w  Carver  v.  Richards,  1  De  Gex,  F.  &  J.  548;  Birley  v. 
Birley,  25  Beav.  299. 

"  Williams'  Appeal,  73  Pa.  St.  249. 
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$  222.  .  Manner  of  execution. — Powers  should 
be  exercised  under  their  terms,  at  the  time  and  in 
the  way  intended  by  their  donors.^  The  execution 
may  be  in  any  way  if  not  specified;^  but  if  expressly 
stated,  as  by  will,  then  it  must  be  by  will.*  If  any 
forms  or  ceremonies  «re  raquired  in  the  execution 
cf  a  power,  they  must  be  rigidly  adhered  to."*  So, 
if  the  execution  is  to  be  by  deed,  that  must  be  done,* 
and  the  deed  sealed,  if  so  lequired,*  and  the  speci- 
fied numbsr  of  witnesses  had  to  the  same.^  A 
power  may  be  properly  granted,  although  the  in- 
strument which  contains  it  is  otherwise  worthless.^ 

*  Laskey  v.  Perry sbu^g  Board,  35  Ohio  St.  519. 

2  Archibald  v.  Wright,  9  Sim.  161;  Doe  v.  Thorley,  10 
Bast,  438. 

^  Paul  V.  Hewetson,  2  Mylne  &  K.  434;  Anderson  v. 
Dawson,  15  Vea.  732;  Keid  v.  Shergokl,  10  Ves.  370. 

*  Ferry  v.  Laible,  31  N.  J.  Eq.  56o;  Holmes  v.  Coghill, 
7  Ves.  606;  Hawkins  v.  Kecnp,  3  East,  410. 

*  Alley  V.  Lawrence,  12  Gray,  373;  Moore  v.  Dimond^. 
5  R.  I.  130. 

«  Dormer  v.  Thurland,  2  P.  Wms.  506. 

^  Ladd  V.  L  idd,  8  How.  30;  Burdett  v.  Spilsbury,  6 
Man.  &  G.  386;  Wright  v.  Wakeford,  17  Vea.  459;  Dun- 
das  V.  Biddle,  2  Barr,  160. 

^  Wilkes  V.  Holmes,  9  Mod.  485;  Habergham  v.  Vin- 
cent, 2  Ves.  Jr.  2J4. 

$  223.    Identification  of  power.— A  conveyance 

or  disposition  of  property  will  be  held  an  execution 
of  a  power  if  it  could  apply  to  no  other  property, 
even  though  there  be  no  specific  reference  to  any 
particular  property.^  Action  under  a  deed  will 
not  be  considered  as  an  execution  of  a  power,  if 
U  can  be  construed  in  any  other  way.^     If  an  in- 
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strnmeiit  refer  to  tlie  property  to  wliich  the  deed 
applies^  even  in  a  general  way,  yet  sufficient  to 
identify  it,  it  will  be  enough  for  a  valid  execution  of 
the  powei\*  If  there  are  several  powers,  and  no  spe- 
cific reference  to  each,  those  not  referred  to  will  not 
be  considered  as  having  been  exercised.*  Formerly 
a  le33  libaial  iDterpretation  was  placed  upon  any  ac- 
tion taken  under  a  power,  unless  the  property  wag 
particularly  described  and  easily  identified.*^ 
1 1  Sugden  on  Power  ,  356,  383  (3rd  Am.  ed.) 

2  Johnson  v.  Stanton,  30  Conn.  297;  Towle  v.  Swings 
23  Wis.  336;  99  Am.  Dec.  179;  Bingham's  App.  64  Pa.  St. 
350;  Mory  v.  Michael,  18  Md.  227. 

3  Dnisadow  v.  Wilde,  63  Pa.  St.  172;  Clark  v.  Horn- 
thai,  47  Miss.  434;  Parcher  v.  Daniel,  12  Eich.  Eq.  349; 
Hamilton  v.  Crosby,  32  Conn.  342;  Amory  v.  Meredith, 

7  Alien.  397. 

"•Manndrellv.Maandrell,  lOVes.  246;Itoachy.HayneB» 

8  Ves.  684;  Houghan  v,  Sandys,  2  Sim.  96. 

*  Hughes  V.  Turner,  ^  Mvlne  &  K.  688;  Doe  v.  Roake, 
2  Bing.  497.  But  see  Wisden  v.  Wisden,  2  Smale  &  O. 
396;  Collard  v.  Sampson,  16  Beav.  543;  Amory  v.  Mere* 
dith,  7  Allen,  397;  Orange  v.  Pickford,  4  Drew.  363. 

§  224.  Powers  relating  to  marriagre.  —  The 
courts  will  exercise  a  control  over  a  power  to  con- 
sent to  a  marriage.^  A  consent  is  sometimes  pre- 
sumed from  lapse  of  time.*  A  consent  may  be  a 
conditional  one,*  with  effect,  if  there  is  any  failure 
in  the  performance  of  the  conditions.*  The  unani- 
mous consent  of  the  trustees  is  generally  neces- 
sary,' though  it  can  be  exercised  by  attorney  or 
agent.*  Death  of  one  or  more  trustees  may  mskke 
a  valid  consent  impossible.^  Powers  to  restrain  mar-' 
riage  are  considered  unfavorably;®  such  powers, 
-witli  no  gift  over,  may  be  void,'  and  such  powers 
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or  conditions  do  net  generally  apply  to  second 
marriages  .^°  If  they  are  conditions  precedent, 
they  must  be  executed  before  there  is  any  gift 
over."  There  is  doubt  in  case  of  a  ^rst  mar- 
riage without  consent  and  a  second  one  with  con- 
sent." A  power  may  take  away  property  upon 
mai  riage.^^  Even  if  a  written  consent  is  necessary, 
it  may  be  very  brief  and  informal  "  The  consent 
must  be  before  marriage,  a  subsequent  ratification 
being  insufficient,'*  although  the  details,  the  con- 
sent having  besn  previously  obtained,  may  be  exe- 
cuted after  mairi  <g3.  ^*  Consent  cannot  be  retracted 
after  it  is  once  given/^  unless  new  information 
should  emphatically  justify  it.^' 

*  Clarke  v.  Parker,   19  Ves.   19;  Mesgrett  v.  Mesgrett, 
10  Ves.  243;  Goldsmid  v.  Goldsmid,  19  Vea.  368. 

2  Re  Birch,  17  Beav.  ^58;  Clarke  v.  Parker,  19  Ves.  12. 

3  Dashwood  v.  Bulkley,  10  Ves.  230;  O'Callaghan  v. 
Cooper,  5  Ves.  117. 

*Ib. 

5  Clarke  v.  PArker,  19  Ves.  12;  Peyton  v.  Bnry,  2  P. 
Wms.  626. 

■    •  Wortbington  v.  Evans,  1  Sim.  &  St.  165;  Moody  v. 
Pulmer,  3  Grant,  17. 

^  Grant  v.  Dyer,  2  Dow,  73;  Aislabie  v.  Rice,  8 
Taunt.  459. 

^  Long  v.  Dennis,  4  Burr.  2052;  Stackpole  v.  Beau^ 
mont,  3  Ves.  Jr.  89. 

»Maddox  v.  Maddox,  11  Gratt.  804;  MTlvaine  v. 
Gethen,  3  Whart.  575;  Pool  v.  Bott,  11  Hare,  33;  Hoopes 
V.  Dundee,  10  Barr,  75. 

*•  Smith  V.  Cowdery,  2  Sauss©  &  S.  358;  Crommelin  v. 
Crommelin,  3  Ves.  Jr.  227. 

"  Phillips  V.  Medbury,  7  Conn.  568;  Hawkins  v.  Ske^srs, 
10  Humph.  31;  Commonwealth  v.  Stauffer,  10  Borr,  350; 
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Taylor  v.  Mason,  9  Wheat,  350;  Hotz's  Est.  33  Pa.  St. 
422;  80  Am.  Bee.  490;  Knight  ▼.  Cameron,.  14  Ves,  389. 

»  Malcolm  v,  O'Callaghan,  2  Madd.  349. 

"  Webb  y,  Grace,  2  PhilL  701;  Heath  ▼.  Lewi»,  3  De 
Gex,  M.  A  G.  954.  See  Panons  ▼.  Winslow,  6  Masi;  169; 
4  Am.  Dec.  107. 

^*  Le  Jenne  v.  Badd,  6  Sim.  441;  Worthingtonv.  Evans, 
1  Sim.  &  St.  165. 

^  Long  V.  Ricketts,  2  Sim.  &  St.  179;  Clarke  v.  Park- 
er,  19  Ves.  21;  Malcom  y.  O'Callaghan,  2  Madd.  349. 

"  lb.;  Worthington  v,  Evans,  1  Sim.  &  St.  172. 

^^  Dashwood  r,  Bulkeley,  10  Ves.  242;  Le  Jeune  v. 
Budd,  6  Sim.  441. 

^  D'Agnilar  v.  Drinkwater,  2  Yes.  &  B.  234. 

$  225.    Power  to  mortgage  and  special  powers. 

The  court  cannot  direct  trustee  to  mortgage  trust 
property.*  A  mortgage  to  pay  debts  is  aUowed,*  but 
it  should  not  be  executed  in  an  individual  capacity.' 
The  trustee  can  mortgage,  unless  expressly  forbidden 
by  the  instrument,*  especially  for  the  support  of  the 
cestui  que  trusts  A  trustee  cannot  mortgage  trust 
property  to  secure  his  own  debt*  Power  to  "sell 
and  dispose  "  is  broad  enough  to  cover  a  mortgage; ' 
likewise  of  power  to  pay  debts.*  Special  pow- 
ers must  be  strictly  executed  according  to  their 
terms."  Local  statutes  may  or  may  not  apply  to 
directory  powers,***  this  depending  upon  whether 
the  settlor  intended  to  give  such  powers  either  to 
certain  individuals  or  the  trustees  of  any  estate." 
Special  as  well  as  general  powers  may  be  discre- 
tionary." Courts  may  exercise  these  powers,  or 
control  their  exercise,"  but  this  is  not  true  of  purely 
discretionary  powers." 

^  U.  S.  Trust  Go.  v.  Roche,  41  Hun.  549. 
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2  Pike  V,  Baldwin,  68  Iowa,  263. 
«  Gilbert  v.  Gilbert,  39  Iowa,  667. 

*  Miller  v.  Redwine,  75  Ga.  130;  Dibrell  v.  Carlide,  4S 
Miss.  691. 

*  Hamilton  v.  Insurance  Co.  3  Tenn.  Ch.  124. 
«  Merriman  v.  Eussell,  39  Tex.  278. 

'  Waterman  v.  Baldwin,  68  Iowa,  256. 

8  Pike  V,  Baldwin,  68  Iowa,  263;  Miller  v.  Redwine,  75 
Oa.  130. 

*  Ladd  V.  Ladd,  8  How.  30;  Alley  v.  Lawrence,  12 
(Gray,  373. 

i<>  Clay  V.  Hart,  7  Dana,  1;  Mallet  v.  Smith,  6  Rich* 
j:q.  22. 

"  Gould  V.  Mather,  104  Mass.  286;  Ferre  v.  Americam 
Board,  53  Vt.  171;  Peterson's  App.  88  Pa.  St.  397;  Gray 
V.  Henderson,  71  Pa.  St.  368. 

^^  Loring  v.  Blake,  98  Mass.  253;  Lyman  v.  Panums,  2d 
Conn.  493. 

^^  Trustees  v.  Northampton,  10  ^llen,  498;  Druid  Park. 
Heights  Co.  v.  Oettinger,  53  Md.  63. 

^*  Eldredge  v.  Heard,  106  Mass.  682;  Littlefield  v.  Cole. 
33  Me.  552;  Smith  v.  Widman,  37  Conn.  384. 
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CHAPTER    XXIV. 

A8SIONMENTS   FOR  CREDITORS. 

i  226.  Trusts  for  creditors. 

$  227.  Assignor's  bankruptcy. 

$  228.  Prfcferences. 

$  229.  Form  of  assignment. 

$  230.  Ratable  hona-Jide  assignment. 

^  231.  Assignments,  when  fraudulent. 

{  232.  Avoiding  assignments. 

$  233.  Assignments,  revocable. 

$  234  Assignments,  how  enforced. 

$  235.  Assignments,  how  executed. 

$  236.  Assignments,'  by  partners. 

$  237.  Who  may  be  assignees. 

$  238.  The  assigned  property. 

$  239.  What  passes  under  a  general  assignment. 

$  240.  What  does  not  pass. 

$  241 .  Assignments  for  whose  benefit. 

f  242.  Nature  and  form  of  assignment. 

$  243.  Preferences,  how  given. 

$  244.  Special  provisions  in  assignments. 

}  226.  Trusts  for  creditors.  — A  conveyance 
may  be  made  to  trustees,  by  a  debtor,  of  his  prop- 
erty  for  the  piyn^ent  of  his  debts.  ^  Such  convey- 
ances may  be  general  assignments  of  all  the  debt- 
or's property,^  or  partial  assignments,  embracing 
only  a  portion  of  it.®     Such  conveyances  are  called 
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voluntary  assignments  to  distinguish  thsm  frcm. 
those  growiDg  out  of  compulsion  of  laws.*  The  debt- 
or's view  as  to  his  solvency  has  no  eSect  upon  the 
validity  of  his  as^^ignment.*  Such  assignments  are 
especi- illy  the  outgrowth  of  insolvency  practice  in. 
A  mf  rica.*  Such  trusts  may  be  for  the  benefit  of  alt 
the  creditors,  or  only  for  those  who  assent  to  the  as- 
s  gnment.^  In  some  States  preferences  are  allowed^ 
as  at  common  law,  while  in  others  they  are  not,  statu- 
tory provisions  largely  controlling  in  this  respect,* 
but  only  over  ganeral  assignments.'  A  corpora- 
tion, like  an  individual,  may  assign  for  the  benefit 
of  crsiitors.^®  A  voluntary  assignment  for  the 
benefit  of  creditors  requires  a  trustee  and  implies  a 
trust.  ^^  It  is  necessary  that  a  trustee  should  be 
named  in  the  instiniment."  If  a  creditor  agree  to- 
settle  a  debtor's  estate  he  may  at  once  become  a. 
trustee  for  the  other  creditors.^'  Equity  favoa 
such  trusts,  and  they  will  be  held  valid  if  possible.^* 
General  assi^inments  are  "  encouraged  by  common 
law."  **  Every  debtor  has  a  right  to  assign  for  the 
benefit  of  his  creditors,*'  especially  if  it  be  equally 
and  ratably  for  all  creditors." 

1  Claflin  v.  Maglaughlin,  65  Pa.  St.  492;  De  Wolf  v. 
Chapin,  4  Pick.  59;  Cooper  v.  Whitney,  3  Hill,  95;  Wien- 
er v.  Davis,  18  Pa.  St.  331. 

2  Dana  v.  Lull,  17  Vt.  390;  Lonc^'re  v.  Goode,  3S 
Ala.  577;  Sarcjent  v.  Webster,  13  Met.  497;  46  Am.  Dec. 
743;  Peck  v.  Merrill,  26  Vt.  686. 

»  United  States  v.  M'LellaD,  3  Sum.  345;  Smith  v» 
Woolrnff,  1  H  It.  462;  T.eitch  v.  Ilollister,  4  N.  Y.  211. 

*  M-inivv.  LoQraji,.27  Mo.  528;  C'ayton y.  Brown,  17 
Oa.  217;  Perrv  Ing.  &  Trust  C  .  v.  Foster,  58  Ala,  602; 
29  Am.  Rep.  779;  Wells  v.  Treadwell,  28  Miss.  717. 

*  Livermore  v.  North  rup,  44  N.  Y.  107;  Ogdenv.  Peten^ 
21  N.  Y.  23;  78  Am*  Dec.  122. 
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•  Ludington's  Petition,  6  Abb.  N.  C.  307;  Grover  v. 
WAkeman,  11  Wend.  187;  25  Am.  Dec  624. 

'  Hatch  V.  Smith,  5  Mass.  42;  Ex  parte  Bichardson, 
14  Ves.  184;  Graham  v.  Anderson,  42 '111.  514;  92  Am. 
Dec.  89;  Beck  v.  Parker,  65  Pa.  ,St.  262;  3  Am. 
Bcp.  625.  * 

»  Tompkins  v.  Wh  eler,  16  Peters,  106;  Williams  v. 
Brown,  4  Johns  Ch.  682;  Stevens  v.  Bell,  0  Mass.  339; 
Pearson  v.  Rockhill,  4  Mon.  B.  296;  McColgm  v.  Hop- 
kins, 17  Md.  395;  Holbrook  v.  Allen,  4  Fla.  87. 

^  Henshaw  v.  Snmner,  23  Pick.  446;  Barker  v.  Hall, 
13  N.  H.  298;  Bates  v.  Ooe.  10  Conn.  281;  Bank  of  XT.  S. 
T.  Hnth,  4  Mon.  B.  423;  Dana  v.  Bank  of  U.  S.  3  Watts 
A  S.  224;  1  brasher  v.  Bentley,  69  X.  Y.  649;  Geery's 
App.  43  Conn.  489;  21  Am.  Rep.  653. 

"McCallie  v.  Walton,  37  Ga.  611;  95  Am.  Dec.  369; 
Tlint  V,  Clinton  Co.  12  N.  H.  431;  Catlin  v.  Eaffle  Bank, 
«  Conn.  233.  See  Beans  v.  Bullitt,  57  Pa.  St.  221;  Rin- 
^o  V.  R.  E.  Baik,  13  Ark.  575.  But  see  Loring  v.  U.  S. 
<Jo.  30  Barb.  644. 

^^  Dickson  v.  Rawson,  5  Ohio  St.  218;  Lucas  v.  Sun- 
l)ury  &  Erie  R.  R.  Co.  32  Pa.  St.  458. 

^^  lb. ;  Burrows  v.  Lehndorff,  8  Iowa,  96. 

"  Murphy  V.  Caldwell,  50  Ala.  461;  Page  v.  Smith,  24 
Wis.  368;  Truitt  v.  Caldwell,  3  Minn.  364;  74  Am. 
Dec  764. 

^*  Tamer  v.  Jayeox,  40  Barb.  164;  Spottiswoode  v. 
£tockda!e.  Coop.  102. 

^  Halsey  v.  Whitney,  4  Mason,  208. 

^*  Brown  v.  Mintum,  2  Gall.  557;  Nicoll  ▼.  Mnmford, 
4  Johns.  Ch.  522. 

"  Robins  v.  Embry,  1  Smedes  So  M.  Ch.  207;  Vernon  v. 
Morton,  8  Dana,  247;  Hall  v.  Denison,  17  Vt.  310; 
Porbes  v.  Scannell,  13  CaL  242;  Kalkman  v.  McElderry, 
36  Md.  Oa 

$  227.  AMignor's  bankruptcy. — A  bankrapt 
law  does  tk&t  suspend  or  interfere  with  the  right 
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to  assign  for  the  benefit  of  all  creditors.*  It  is 
still  a  question  whether  a  general  voluntary  assign- 
ment for  creditors  is  an  act  of  bankruptcy  or  not,* 
but  the  authorities  incline  strongly  to  the  opinion 
that  it  is;'  and  the  same  is  true  even  though  certain, 
property  has  been  excepted  from  the  assignm^it.^ 
The  reason  apparently  is  that  insolvency  necessi^ 
tates  such  an  assignment,  and  the  latter  is  an  ad- 
mission or  confession  of  the  debtor's  condition.*  A 
bankrupt  law  supersedes  and  suspends  a  local  in- 
solvency law.*  An  assignment  is  in  contravention 
of  a  bankrupt  law,  if  it  attempts  to  create  a  pref- 
erence,' or  is  fraudulent  at  common  law,^  or  un- 
der an  existing  statute.' 

1  Thrasher  V.  Bentley,  59  N.  Y.  649;  Maltbie  v.  Hotch- 
kiss,  38  Conn.  80;  9  Am.  Rep.  364;  Cook  v.  Rogers,  31 
Mich.  391;  Boese  v.  King,  78  N.  Y.  471;  Shyrock  v. 
Basehore,  82  Pa.  St.  150;  Barber  v.  Rodgers,  71  Pa.  St.  362. 

2  Re  Langley,  1  N.  B.  R.  559;  Globe  Ins.  Co.  v.  Cleve- 
land Ins.  Co.  14  N.  B.  R.  314;  Re  Marter,  12  N.  B.  R. 
185;  Re  Mendelsohn,  12  N.  B.  R.  533;  Re  Union  Pacific 
R.  R.  Co.  10  N.  B.  R.  178;  M  yer  v.  Hellman,  13 
N.  B.  R.  440;  Piatt  v.  Preston,  19  N.  B.  R.  241;  Linder 
V.  Lewis,  19  N.  B.  R.  455;  Re  Temple,  17  N.  B.  R.  345; 
Haas  V.  O'Brien,  66  N.  Y.  597;  WUson  v.  City  Bank,  17 
Wall,  473. 

3  Hutton  V.  Cruttwell,  1  El.  &  B.  15;  Linden  v. 
Sharpe,  6  Man.  &  G.  895;  Lomax  v.  Buxton,  Law  K.  6 
Com.  P.  107. 

*  Butcher  v.  Easto,  1  Doug.  294;  Worseley  v.  De  Mat- 
tos,  1  Burr.  479.  But  see  Brittlestone  v.  Cooke,  6  EL  & 
B.  296;  Fraser  v.  Thompson,  4  De  Gex  &  J.  659. 

*  lb.;  Hooper  v.  Smith,  1  Black.  W.  441;  Hassells  v. 
Simpson,  2  Doug.  361;  Law  v.  Skinner,  2  Black.  W.  996. 

•Ogden  V.  Saunders,  12  Wheat.  213;  Boedefeld  v. 
Beed,.55  Cal.  299;  Seattle  Coal  Go.  v.   Thomas,  57  CaL 
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197;  Lothrop  v.  Highland  Foundry  Co.  128  Mass.  120; 
Lyman  v.  Bond,  130  Mass.  291. 

'  Bostwick  V.  Burnett,  74  N.  Y.  317;  Jackson  v.  Mc- 
Culloch,  13  N.  B.  R.  283;  Mathews  v.  Stewart,  44 
Mich.  209;  Harris  t.  Exchange  Bank,  4  Dill,  133. 

»  Farrin  v.  Crawford,  2  N.  B.  R.  d02. 

*Bean  v.  Amsink,  8  N.  B.  R.  235;  Hyde  v.  Sontac,  8 
N.  B.  R.  225. 

$  228.  Preferences.— Preferences  have  been  con- 
siderad  a  fraud  upon  other  creditors.*  To  be  such 
they  must  be  the  free  and  voluntary  act  of  the  debt- 
or,^ and  one  with  full  knowledge  that  bankruptcy 
would  result. '  Preferences  are  good  at  common  law.* 
In  many  States  statutes  have  done  away  with  all  but 
a  few  special  preferences.*  In  some  States,  even 
where  preferences  are  forbidden,  the  existence  of  a 
preference  only  renders  the  assignment  void  pro 
tanto.^  Preferences  are  not  generally  looked  upon 
with  any  degree  of  favor.  ^  But  the  statutory  pro- 
hibitions against  preferences  apply  as  a  rule  only  to 
general  assignments.^  An  assignment  for  an  equal 
distribution  may  be  hostile  to  the  policy  of  the  law.* 

*  Alderson  v.  Temple,  4  Burr.  2240;  Wilson  v.  Day,  2 
Burr.  827. 

«  Bills  V.  Smith,  34  Law  J.  Q.  B.  68;  Brown  v.  Kemp- 
ton,  19  Law  J.  Com.  P.  169. 

'  Aldred  v.  Constable,  4  Q.  R  674;  Strachan  v.  Bar- 
ton, 11  Exch.  647;  Morgan  v.  Brundrett,  5  Bam.  & 
Adol.  296. 

*  Beck  V.  Parker,  65  Pa.  St.  262;  3  Am.  Dec.  625;  Gra- 
ham V.  Anderson,  42  111.  514;  92  Am.  Dec.  89;  Tatlock  v. 
Smith,  6  Bing.  339;  Spottiswoode  v.  Stockdale,  Coop.  102; 
Dunch  V.  Kent,  1  Vem.  260. 

^  Thomas  v.  Jenkes,  1  Am.  Lead.  Cas.  74. 
'  Mitchell  V.  Qazzam,  12  Ohio,  316;  Wilcox  v.  Kellogg^ 
Fliht  OS  Tkubts— 97 
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11  OhicH  394;  Wiener  r.  Davis,  18  Pa.  St.  331;  Law  v. 

Mills,  18  Pa.  St.  185. 

^  Nicholson  ▼.  Leavitt,  4  Sand.  279;  Webb  v.  Daggett, 
2  Barb.  9;  Boardman  v.  Halliday,  10  Paige,  224. 

"  Henshaw  v.  Samner,  23  Pick.  446;  Bates  v.  Coe,  10 
C^nn.  281;  Barker  ▼.  Hall,  13  K.  H.  298;  McWhorter  v. 
Wright,  5  aa.  555. 

^  Tappenden  t.  Bnigess,  4  East,  230;  Kettle  v.  Ham- 
mond, 1  Cooke's  B.  L.  108;  Eckhardt  v.  Wilson,  8  Term 
ISep.  140;  Bamford  v.  Barod,  2  Term  Rep.  594;  £x  parte 
Bourne,  16  Ves.  148. 

i  229.  Form  of  aMdgnment.— The  most  im- 
portant reqtdsite  is  that  the  intention  of  the  parties 
may  be  easily  determined  from  it,  no  particular 
language  or  formalities  being  required.^  A  letter 
sent  to  a  creditor  for  the  purpose  of  assignment  for 
his  benefit  and  that  of  other  creditors  is  good.*  A 
power  of  attorney  to  collect  and  pay  over  money 
may  act  as  an  assignment.'  A  lease,  whereby 
rent  is  held  in  trust  for  creditors,  may  be  an 
assignment.^  But  a  judgment  confessed  to  a  creditor 
is  not  an  assignment.^  A  mortgage  in  trust  to  pay 
debts  is  not  an  assignment; '  nor  is  a  conveyance 
directly  to  creditors  to  pay  debts.*  Such  assign- 
ments should  have  the  assent  of  all  or  a  part  of 
the  creditors.* 

1  Harvey  v.  Mix,  24  Conn.  400. 

«  Shubar  v.  Winding,  1  Cheves,  218. 

3  Watson  V.  Bagaley,  12  Pa.  St.  164;  51  Am.  Deo.  595. 

^  Bittenbender  v.  R.  R.  Co.  40  Pa.  St.  269;  Lnoas  v.  Sun- 
bury  and  Erie  R.  R.  Co.  32  Pa.  St.  458. 

^  Lord  V.  Fisher,  19  Ind.  7;  Guy  v.  McDreei  26  Pa. 

St.  92. 

^Harkraderv.  Leiby,  40hio  St.  602;  Barker  v.  HalL 
X3  N.  H.  298. 
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7  Vallance  v.  MiDen'  life  Ins.  Co.  42  Pa.  St.  441; 
Henderson's  Appeal,  31  Pa.  St.  502. 

^  Tennant  t.  Stoney,  1  Ricli.  Eq.  222;  44  Am.  Dec. 
213;  Miller  v.  Davidson,  3  Gilm.  518;  44  Am.  Dec.  715; 
Lockhart  v.  Wyatt,  10  Ala.  231;  44  Am.  Dec.  481. 

$  230.  Ratable  bona-flde  aosignments.— Such 
assignments  have  been  held  to  be  acts  of  bank- 
ruptcy/ but  in  many  cases  the  decisions  are  the 
other  way.* 

^  In  re  Langley,  1  N.  R  B.  559;  McLean  v.  Meline,  3 
McLean,  199;  McLean  v.  Johnson,  3  McLean,  202;  Shaw- 
han  V.  Wherritt,  7  How.  627  •  Langley  v.  Perrv,  2  N.  B. 
K.  596;  616be  Ins.  Co.  v.  Cleveland  Ins.  Co.  14  N.  B.  B. 
314;  Varrin  v.  Crawford,  2  N.  B.  R.  602. 

•  Re  Union  Pacific  R.  R.  Co.  10  N.  B.  R.  178;  Re 
Mendelsohn,  12  N.  B.  R.  533;  Re  Burt,  1  Dill.  439;  Ret* 
tew  V.  Barnes,  8  Phi  la.  133;  Mayer  v.  Hellman,  13  N. 
B.  R.  440;  Piatt  v.  Preston.  19  N.  B.  R.  241;  Haas  v. 
O'Brien,  66  N.  Y.  597;  Wilson  v.  City  Bank,  17  WalL 
473;  Roflrers  v.  Pahner,  102  U.  S.  5163;  Stewart  v.  Piatt, 
101  U.  S.  731. 

i  231.  Assignnieiits,  when  fraudulent.  —  If 
there  is  any  intention  to  defraud,  delay,  and  hin- 
der creditors,  the  assignment  made  for  that  purpose 
is  fraudulent.^  The  same  is  true  where  there  is 
any  actual  fraud;*  or  where  an  unjust  debt  has 
been  preferred;  *  or  where  a  manifestly  unsuitable 
person  has  been  made  the  assignee;^  or  such  as- 
signee has  been  given  too  much  power  and  freedom;* 
or  if  the  debtor  is  still  allowed  to  control  the  prop- 
erty in  any  way;  •  or  unreasonable  delay  exists  on 
the  part  of  the  assignee  in  the  settlement  of  the  es- 
i^te,''  Three  months  is  a  reasonable  time;*  a  year 
has,  and  has  not  been  so  held?  while  three  years  has 
been  considered  an  unreasonable  time;  ^°  neither  may 
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a  trustee  use  his  discretion  in  the  matter."  Any- 
unusual  powers  given  to  the  trustee  may  make  the 
assignment  void,"  a^  a  power  to  mortgage/*  or  to 
sell,  especially  on  credit."  If  the  debtor  is  to  re- 
main  irpossision  of  the  property,  the  assignment 
is  void,^*  though  under  the  later  decisions  such  pos- 
session is  regarded  merely  as  evidence  of  fraud.** 
A  reservation  to  the  debtor  or  a  disinterested  party 
avoids  the  assignment,"  either  of  a  fixed  sum/®  or  a 
regular  comp**ns  iticn  to  the  debtor  for  handling 
the  property;*'  yet  certain  reservations  may  be 
made  under  some  circumstances,^  and  the  assignor 
may  receive  compensation  from  the  trustee  for  serv- 
ices rendered."^*  Nor,  in  case  of  a  partial  assignment, 
can  the  surplus  revert  to  the  debtor. ^^  Fraud  is 
presum  ed  in  al  I  secret  reservations.  ^  But  it  is  proper 
that  the  debtor  should  receive  any  surplus  remain- 
ing after  all  his  creditors  are  paid.^*  If  any  cred- 
itor has  recf^ived  additional  security  or  compensation 
for  assenting  to  an  assignment,  it  is  void.**  Trus- 
tees may  employ  attorneys  or  agents.^*  A  partial 
assignment,  conditioned  on  absolute  release  of  the 
debtor,  is  void.*'  There  must  be  a  certain  and  un- 
modified reservation  of  the  proportionate  amounts 
to  the  various  creditors  before  there  can  be  any 
binding  release  by  them,  and  this  must  be  carefully 
provided  for  in  the  assignment;'®  the  release  may 
be  more  varied  if  not  contained  in  the  assignment 
itself.  ^^  An  additional  instrument  of  assignment 
may  remedy  and  make  valid  one  which  otherwise 
would  be  void,*®  but  it  must  be  in  writing  like  the 
original.'**  There  may  be  many  questionable  pro- 
visions in  a  trust,  and  yet  they  will  not  avoid  it.'* 
1  Bodley  v.  Goodrich,  7  How.  277;  Sheldon  v.  Bodge, 
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4  Denio,  218;  Hart  v.  McFarland,  1  Harris,  fPa.)   182; 
Knight  V.  Packer,  1  Beasl.  Ch.  214;  72  Am.  Dec.  388. 

'  Dntton  V.  Morrison,  17  Ves.  197;  Jcssnp  v.  Hulse,  29 
Barb.  539;  Gazzam  v.  Poyntz,  4  Ala.  374;  37  Am.  Dec.  745. 

'  Hardcastlo  v.  Fisher,  24  Mo.  70;  Irwin  v.  Keen,  3 
Whart.  347;  Webb  v.  Daggett,  2  Barb.  10. 

*  Reed  v.  Emery,  8  Paige,  417;  35  Am.  Dec.  720; 
Hays  V.  Doane,  3  Stockt.  Ch.  84;  Carrie  v.  Hart,  2 
Sand.  Ch.  353. 

*  Hutchinson  v.  Lord,  1  Wis.  286;  60  Am.  Dec.  381; 
Litclifield  v.  White,  3  Sand.  547. 

*  Groverv.  Wakeman,  11  Wend.  187;  Rigjsv.  Murray, 

15  Johns.  571. 

T  Rimdlett  v.  Dole,  10  N.  H.  458;  Bennett  v.  Union 
R^Tik,  5  Humph.  612;  Henderson  v.  Downing,  24  Miss. 
106;  Hardy  v.  Skinner,  9  Ired.  191. 

*  Christopher  v.  Covington,  2  Mon.  B.  357. 

*  Abercrombie  v.  Bradford,  16  Ala.  560;  Sheerer  v. 
Lautzerheizer,  6  Watts.  543;  Johnson  v.  Thuratt,  18  Ala. 
745;  Ward  v.  Trotter,  3  Mon.  1. 

10  Adlum  V.  Yard,  1  Rawle,  163;  18  Am.  Dec.  608. 

"  D'Invemois  v.  Leavitt,  23  Barb.  83. 

12  Meaoh%m  v.  Stemes,  9  Paige,  398;  Averill  v.  Loucks, 
6  Barb.  471;  Wakeman  v.  Groirer,  11  Wend.  187;  Board- 
mnn  V.  Halliday,  10  Paige,  224.     But  see  Dow  v.  Platner, 

16  N.  Y.  582;  White  v.  Monsarrat,  18  Mon.  B.  809. 

1^  Bamnra  v.  Hampstead,  7  Paige,  568;  Planck  v.  Scher- 
merhorn,  3  Barb.  Ch.  644. 

1*  Page  V.  Olcott,  28  Vt.  465;  Billings  v.  Billings,  2  Cal. 
107;  56  Am.  Dec.  319;  Pierce  v.  Brewster,  32  111.  268; 
Sutton  V.  Hanford,  11  Mich.  513. 

"  Rogers  V.  Vail,  16  Vt.  327;  Dewey  v.  Adams,  4  Edw. 
(N.Y.)21. 

"  Foster  V.  Saco  Manuf.  Co.  12  Pick.  451;  Wilson  v.  For- 
syth, 24  Barb.  105;  Osborne  v.  Tuller,  14  Conn.  5C0; 
Shackelford  \ .  Bank  of  Mobile,  22  Ala.  238;  Brooks  v. 
Marbury,  11  Wheat.  82. 

"  Austin  V.  Johnson,  7  Humph.  191;  Shaffer  v.  Wat- 


t  381  ASSIOKMENTS  FOR  CREDITOBS.  318 

kins,  7  Watts  &  S.  219;  Byrd  v.  Bradley,  2  Mon.  B.  239; 
Jackson  v.  Parker,  9  Cowen,  73. 

^"^  Goodrich  v.  Downs,  6  Hill,  440;  Sagg  v.  TillooAn,  2 
Swan,  210.  Bat  see  Harris  v.  Snmner,  2  Pick.  129;  Aus- 
tin Y.  Bell,  20  Johns.  442;  11  Am.  Deo.  297. 

^'  Henderson  v.  Downing,  24  Miss.  106;  McClog  v. 
Lecky,  3  Pen.  &  W.  83. 

^  Kevan  v.  Branch,  1  Gratt.  275;  Canal  Bank  y.  Cox, 
6  Me.  395. 

s^  Malford  v.  F^hnrk,  28  Pa.  St.  473;  Fitler  ▼.  Maitland, 
5  Watts  &  S.  307;  Bank  of  Mobile  ▼.  Clarke,  7  Ala.  765; 
Shattuck  V.  Freeman,  1  Met.  10. 

«  Dana  v.  Lull,  17  Vt.  390;  Doremns  v.  Lewis,  8  Barb. 
124;  Griffin  v.  Barney,  2  Comst.  365;  Mackason's  App.  42 
Pa.  St.  330;  82  Am.  Dec.  617. 

«  Smith  y.  Smith,  11  N.  H.  459;  M'CuUoch  y.  Hutch- 
inson,  7  Watts,  434;  32  Am.  Dec.  776. 

^  Beatty  v.  Davis,  9  Gill,  213;  Austin  y.  Johnson,  7 
Humph.  191;  Hall  y.  Denison,  17  Vt.  311. 

^  Bamsdell  y.  Edgarton,  8  Met.  227;  41  Am.  Dec.  503; 
Case  y.  Gerrish,  15  Pick.  50;  Partridge  y.  Messer,  14 
Gray,  180. 

'•  Maennel  y.  Murdock,  13  Md.  164;  Peck  y.  Whiting, 
21  Conn.  206;  Kelly  y.  Lank,  7  Mon.  B.  220;  Gillespie  y. 
Smith,  29  111.  473;  81  Am.  Dec.  328. 

2^  Le  Prince  y.  Guillemot,  1  Rich.  Eq.  187;  Seaying  y. 
Brinkerhoff,  5  Johns.  Ch.  329.  But  see  Sangston  y.Gaii£er, 
3  Md.  41;  Nostrand  v.  At  wood,  19  Picjt.  284. 

'^  Brown  y.  Lyon,  17  Ala.  659;  Pearson  y.  Crosby,  23 
Me.  261;  15^ y.  Scribner,  41  Me.  277;  Goddard  y.  Hap- 
good,  25  Vt.  361;  60  Am.  Dec.  272;  Ashurst  y.  Martin,  9 
Port.  667;  Brashear  y.  West,  7  Peters,  609;  Nostrand 
y.  Atwood,  19  Pick.  281;  Halsey  y.  Whitney,  4  Ma- 
son, 207. 

^  Nightingale  y.  Harris,  6  R.  L  324;  Liyermore  y. 
Jenckes,  21  How.  126;  Renard  y.  Graydon,  39  Barb.  549. 

«>  Merrill  y.  Englesby,  28  Vt.  150. 

*^  Groschen  y.  Page,  6  CaL  138;  Hempstead  y,  Johns* 
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ton,  18  Ark.  123;  Inloss  v.  Am.  Ex.  Bank,  11  Md.  173; 
69  Am.  Dec.  190. 

'3  Hofiman  v.  Mackall,  5  Ohio  St.  124;  64  Am.  Deo. 
637;  Grimsley  v.  Hooker,  3  Jones  Eq.  4;  67  Am.  Deo. 
227;  Green  y.  Eomegay,  4  Jones  (N.  0.)  66;  67  Am. 
Dec  261. 

$  282.  Avoiding:  assignments.  —  An  assign- 
ment is  not  void  but  voidable  at  the  instance  of  an 
assignee  in  bankruptcy;^  the  latter  can  avoid  any 
transfers  not  properly  made  in  accordance  with 
statutes  in  such  cases  made  and  provided.'  The  as- 
sigaee  in  bankruptcy  has  all  and  perhaps  even 
more  rights  than  any  attaching  creditor  would 
liave,^  and  can  attack  a  voluntary  assignment  in 
any  way  that  any  one  could  assail  it,^  and  also  on 
other  grounds.*  The  time  within  which  an  assign- 
ment can  be  avoided  is  limited,'  and  the  assignee 
in  bankruptcy  has ex-lusive  right  to  avoid  an  as- 
signment in  certain  particulars.^ 

1  Wehl  V.  Wald,  18  Blatchf.  163;  Shryock  v.  Baaehore, 
82  Pa.  St.  159;  Mayer  v.  Hellman,  13  N.  B.  R.  440;  Os- 
traader  v.  Meunch,  2  McCrary,  267;  McGready  v.  Harris, 

9  N.  B.  R.  135. 

^  Knowlton  v.  Mosely,  105  Mass.  136;  Massey  v. 
Allen,  17  Wall  351;  Mann  v.  Flower,  25  Minn.  500; 
Ohiey  V.  Tanner,  19  N.  B.  R.  178. 

*  linden  v.  Lewis,  19  N.  B.  R.  455;  AUen  v.  Massey, 
17  Wall.  351;  Re  St.  Helens  Mills  Co.  10  N.  R  R.  418; 
Oragin  v.  Carmichael,  11  N,  B.  R.  511. 

*  Knowlton  v.  Moseley,  105  Mass.  136;  Ashley  v. 
Robinson,  29  Ala.  112;  65  Am.  Dec.  387;  Boone  v.  Hall, 
7  Bash,  66;  3  Am.  Rep.  288;  Massey  v.  Allen,  17 
Wall.  351. 

*  Van  Kleeck  v.  Miller,  19  N.  B.  R.  484;  Smith  v.  Ely, 

10  N.  B.  R.  554;  Waring  v.  Buchanan,  19  X.  B.  R.  502. 

*  Tappan  v.  Whittemore,  15  Blatch.  440;  Mann  v. 
Flower,  25  Minn.  500. 
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T  Allen  V.  Montgomery,  10  N.  R  R.  503 j  Goodwin  v. 
Sharkey,  3  N.  R  R.  486;  Freeman  y.  Deming,  3  Sand. 
Ch.  327. 

$  338.  Alignments  revocable.— If  in  England 
an  assignment  is  made  without  the  knowledge  of 
creditors  for  their  benefit,  it  may  be  revoked,  even 
in  the  face  of  their  objections,^  though  this  is  not 
true  after  the  creditors  have  been  informed  of  the 
assignment  bj  the  trustee.'  An  assignment  after 
it  has  been  accepted  by  the  creditors  is  irrevocable, 
though  they  have  not  signed  it.'  Creditors,  after 
good  cause  for  delay  is  shown,  may  come  in  and 
assent  to  an  assignment  after  the  time  prescribed 
has  expired,*  and  if  the  time  is  very  short  it  would 
be  a  cause  for  the  revocation  or  avoidance  of  the 
assignment.^  In  Ameriv  a  such  an  assignment  is 
presumed  to  be  for  the  benefit  of  creditors,  and 
their  assent  is  presumed,*  and  the  instrument 
cannot  be  revoked  after  the  property  has  come  to 
the  possession  of  the  trustee,  or  any  of  its  terms 
have  been  complied  with.'  The  assent  of  the 
trustee  will  be  presumed  if  the  assignment  is  made 
in  his  absence.'  If  an  assignment  has  been  exe- 
cuted, delivered,  and  assented  to  if  assent  is  neces- 
sary, it  cannot  then  be  revoked.' 

1  Siggers  v.  Evans,  3  Eng.  Com.  Law  R.  1209;  Griffiths  v. 
Ricketts,  7  Hare,  307;  La  Touch  v.  Lucan,  7  Clark  &  F. 
772;  Kirwan  v.  Daniel,  5  Hare,  499. 

'  Acton  v.  Woodgate,  2  Mylne  &  K.  496. 

«  Forbes  &  Limond,  4  De  Gex,  M.  &  G.  298;  Whit- 
more  V.  Turquand,  3  De  Gex,  F.  &  J.  110;  Phoenix  Bank 
V.  Sullivan.  9  Pick.  410;  Halsey  v.  Whitney,  4  Mason, 
206;  De  Caters  v.  De  Chaumont,  3  Paige,  178. 

*  lb.;  Dedham  Bank  v.  Richards,  2  Met.  106;  Tennant 
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V.  Stoney,  1  Pich.  Eq.  222;  Wat*on  v.  Knight,  19  Beav. 
369;  Hdsack  v.  Rogers,  6  Paige,  415. 

*  Lancaster  v.  El'^e,  31  Beav.  325;  Skipwith  v.  Can- 
uingliam,  «  Leigh,  272;  Brashear  v.  West  7  Peters,  609. 

*  Rankin  v.  Lodor.  21  Ala.  380;  Brooks  v.  Marbury, 
11  Wheat.  78;  New  Encland  Bank  v.  Lewis,  8  Pick.  113; 
>i'>o:iv.  Muniford,  4  Johns.  Ch.  623;  Bank  of  United 
States  V.  Hukb,  4  Mon.  B.  423;  Cumiiugham  v.  Freeborn, 
11  Wend.  241. 

^  Lawrence  v.  Davis,  3  McLean,  177;  Robertson  v. 
Sublett,  6  Humph.  313. 

"  W^ard  V.  Lewis,  4  Pick.  518;  McKinney  v.  Rhoades, 
5  Watts,  343;  Meriills  v.  Swift,  18  Conn.  257;  46  Am. 
Dec.  315.     See  Crosby  v.  Hillyer,  24  Wend.  280. 

^  Scull  V.  Reeves,  2  Green  Ch.  84;  29  Am.  Dec.  694;  . 
Robertson  v.  Sublett,  6  Humph.  313;  Petrikin  v.  Davis, 
1  Morris,  296;  Ingram  v.  Kirkpatrick,  6  Ired.  Eq.  463; 
51  Am.  Dec.  428;  NicoU  v.  Mumford,  4  Johns.  Ch.  522; 
Marbury  v.  Brooks,  7  Wheat.  556;  Hogan  v.  Strayhom, 
65  N.  C.  285. 

$  234.  Assigxunents,  how  enforced.— Creditors 
can,  in  equity,  compel  the  execution  of  the  trust. \ 
A  single  creditor  can  seek  an  avoidance  of  an  as- 
signment,^ but  the  creditors  generally  must  join  in  an 
effort  to  enforce  it.*  If  an  assignment  is  annulled, 
all  its  terms  and  conditions  fall  with  it,  yet  there 
are  some  cases  in  which  preferences  mentioned 
therein  will  be  preserved.*  A  suit  may  be  main- 
tained against  the  trustee  for  the  purpose  of  carry- 
ing out  the  trust.*  If  the  suit  is  to  enforce  the  trust, 
t:ie  trastee  must  be  within  the  jurisdiction  of  the 
court."  If  the  trast  originated  under  a  will,  the 
heir 5  of  the  testator  must  be  parties  to  the  suit.'' 
Whether  the  assignor  shall  be  a  party  depends  up- 
on the  torms  of  the  assignment.**  If  a  creditor  is  a 
trustee  he  must  take  his  share  whh.  the  others,  un- 
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less  a  legal  pi'eference  is  given  him  in  the  assign- 
ment.*  An  attachment  prior  to  the  trustee's  ac- 
ceptance is  binding.^"  If  creditors  have  received 
any  benefits  or  preferences  under  an  assignment,  it 
will  then  be  enforced  and  cannot  be  set  aside/^ 

^  Pingree  v.  Comstock,  18  Pick.  46;  Kelly  v.  Babcock, 
49  N.  Y.  320;  Shepherd  v.  McEvers,  4  Johns.  Ch.  136;  8 
Am.  Dec.  561;  Weir  v.  Tannehill,  2  Yerg.  57;  Moses  v. 
Murgatroyd,  1  Johns.  Ch.  119;  7  Am.  Dec.  478. 

'  Stont  V.  Higbee,'  4  Marsh.  J.  J.  632;  Burrall  v.  Les- 
lie, 6  Paige,  445;  Wakeman  v.  Grover,  4  Paige,  24;  Atkin- 
son V.  Jordian,  Wright,  247. 

»  Bryant  V.  Russell,  23  Pick.  523;  McDougald  v.  Dough- 
erty, 11  Ga.  570;  Reynolds  v.  Bank  of  Va.  6  Gratt  174. 
But  see  Mumford  y.  Murray,  6  Johns.  Ch.  1. 

^  Austin  v.  Bell,  20  Johns.  442;  McMeekin  v.  Edmunds, 
1  Hill  Eq.  288;  26  Am.  Dec.  203;  Gracey  v.  Davis,  SStrob. 
£q.  55;  51  Am.  Dec.  663;  McDermutt  v.  Strong,  4  Johns. 
Ch.  687. 

»  Kerr  v.  Blodgett,  48  N.  Y.  62. 

'  Routh  V.  Kinder,  3  Swanst.  144;  Hamilton  v.  Hough- 
ton, 2  Bligh,  169. 

T  Harris  v.  Ingledew,  3  P.  Wms.  93. 

•    ^  Hobartv.  Andrews,  21  Pick.  532;  Haughton  v.  Davis, 
23  Me.  28. 

^  Harrison  v.  Mock,  10  Ala.  185;  Miles  v.  Bacon,  4 
Marsh.  J.  J.  468;  Boazman  v.  Johnston,  3  Sim.  382. 

10  Hogan  V.  Strayhorn,  65  N.  C.  279;  Hays  v.  Heidel- 
berg, 9  Barr,  203;  Codwiser.  Gel&ton,  10  Johns.  517. 

"Jewett  V.  Woodward,  1  Edw.  Ch.  195;  Pratt  v. 
Adams,  7  Paige,  615;  Lanahan  v.  Latrobe,  7  iVid.  26S. 

$  335.  Assignments,  how  executed. — ^Tbe  terms 
of  the  assignment  will  largely  determine  the  man- 
ner of  its  execution,'  as  the  evident  intention  of 
the  assignor  will  control.^  If  the  payment  of  certain 
debts  in  a  certain  way  is  required,  the  trustee  must 
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see  that  it  is  done.'  If  the  provision  for  tbe  pay- 
ment of  debts  is  general,  the  creditors  must  all  be 
paid,  and  they  are  to  look  to  the  trustee  directly 
for  their  share  of  the  assets.*  If  only  some  parti- 
cular debts  are  provided  for,  then  the  trustee  must 
settle  them  in  the  manner  laid  down,  unless  it  is 
illegal.^  In  the  execution  of  an  assignment  the 
trustee  has  power  to  sell,'  and  if  the  trustee  has  no 
right,  yet  if  all  interested  are  aware  of  the  sale  and 
tacitly  acquiesce  in  it,  the  ratification  will  make  the 
sale  valid.'  "Whether  the  trustee  must  see  to  the 
application  of  the  purchase-money  depends  upon 
whether  the  power  to  pay  debts  is  general'  or 
special.*  A  sale  is  void  if  there  is  any  conspiracy 
between  the  purchaser  and  trustee.' ' 

^  Carr  v.  Barlington,  1  P.  Wms.  229;  Boazman  v. 
Johnston,  3  Sim.  381. 

'  Ball  V.  Harris,  8  Sim.  485;  Shrewsbary  v.  Shewsbnry, 
1  Ves.  Jr.  234;  Stronghill  v.  Anstey,  1  De  Gex,  M.  ft 
G.  C35. 

»  Balfour  y.  Welland,  16  Ves.  151;  Doran  v.  Wiltshire, 
3  Swanst.  701. 

'*  Pasre  v.  Adam^  4  Beav.  269;  Bobinson  v.  Lowater,  17 
Beat-.  601;  Jon-'s  v.  Price,  11  Sim.  558;  Johnson  v.  Kennett, 
3Mylne&K.  631. 

^  Brainerd  v.  Dnnning,  30  N.  Y.  211;  Pratt  v.  Adams, 

7  Paige,  815;  Stodrlart  v.  Allen,  1  Bawle,  258. 

•Gould  V.  Lamb,  11  Met.  84;  Purdie  v.  Whitney,  20 
Pick.  25;  Goodrich  v.  Proctor,  1  Gray,  567. 

V  Spencer  v.  Hawkins,  4  Ired.  Eq.  288. 

■  Andrews  V.  Sparhawk,  13  Pick.  393;  Williams  v.  Otey, 

8  Humph.  563;  47  Am.  Dec.  632;  Sims  v.  Lively,  14  Mon. 
B.  433;  Grant  v.  Hook,  13  Serg.  ft  B.  259;  Haoser  v. 
Shore,  5  Ired.  £q.  357;  Lining  v.  Peyton,  2  Desaus.  378. 

•  Wormley  v.  Wormley,  8  Wheat,  422;  Gardner  v. 
Gardner,  3  Mason,  178;  Gadbory  v.  Dnval,  10  Bair.  267. 
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^^  Eedheimer  v.  Pyron,  Spear  Eq.  134;  Potter  v.  Gard- 
ner, 12  Wheat.  498. 

i  286.  Assignments  by  partners. — As  in  the 
case  of  insolvency,  firm  assets  pay  firm  debts,  and 
individual  assets  individual  debts  in  the  first  in> 
stance.^  Where  preferences  are  permitted,  the 
assignment  may  preter  either  firm  or  individual 
creditors.*  A  partnership  must  convey  all  the 
assets,  both  joint  and  several.*  A  general  assign- 
ment by  a  single  partner  will  not  assign  the  firm 
assets,**  but  in  some  States  it  is  held  that  a  single 
partner  can  convey  all  the  assets,  even  those  of  the 
firm.*  One  partner  may  assiun  a  portion  of  firm  as- 
sets to  pay  firm  debts;*  but  one  partner  cannot  make 
a  general  assignment  against  the  wishes  or  without 
the  consent  of  all  partners.^  If  a  partner  absconds, 
those  remaining  may  make  anassignment  for  the  ben- 
efit of  creditora:®  but  the  simple  absence  of  a  part- 
ner will  not  clothe  those  remaining  with  full  powers.' 
If  it  appears  that  any  authority  has  been  given 
others  by  the  absent  partner,  or  if  the  emergency 
necessitates  it,  and  more  especially  if  there  has  been 
any  ratification,  then  an  assignment  may  be  made 
by  the  partners  present.*"  One  partner  cannot 
convey  or  transfer  any  real  estate  belonging  to  the 
firm; "  but  any  partner  may  undoubtedly  convey  his 
individual  interest  in  the  firm."  In  some  States 
an  assignment  by  a  surviving  partner  is  valid,"  in 
others  it  is  not."  In  a  limited  partnership  the 
general  partners  may  make  an  assignment,*^  but  it 
is  questioned  whether  the  special  partner's  consent 
must  not  be  first  obtained.** 

^  Merrill  v.  Neill,  8  How.  414;  Pearce  v.  Slocombe,  3 
Younge  &  C.  84. 
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2  Kirby  V.  Schoonmaker,  3  Barb.  Ch.  46;  49  Am.  Dec.  160. 

■Henneesy  v.  Bank,  6  Watts  &  S.  300;  40  Am. 
Dec.  560. 

*  lb. ;  Merrill  v.  WilsoD,  29  Me.  58;  Moddewell  v. 
Keever,  8  Watts  &  S.  63;  Dickiuson  v.  Lesare,  1  DesfiUB. 
537;  EgWrts  V.  Wood,  3  Paige,  517;  24  Am^Dec.  236;  Kim- 
ball v.  Hami  ton  Fire  Ins.  Co.  SBosw.  495;  Mills  y.  Barber, 
4  Day,  428;  Pea  pont  v.  Graham,  4  Wash.  C.  C.  232; 
Robinson  v.  Crowder,  4  McCord,  519;  17  Am.  Dec.  762. 
See  chap.  5,  Burrell  o  i  Assignment'. 

*  Ely  V.  Hair,  16  Mon.  B.  230;  Welles  v.  March.  30  N. 
Y.  344;  Hodges  v.  Har>is,  6  Pick.  360;  Havens  v.  Hussey, 

6  Paige,  30;  Lamb  v.  Durant,   12  Mass.  54;   7  Am.  Dec. 
31;  Morrison  v.  Mendenhall,  18  Minu.  232. 

•Graser  v.  Stellwagen,  25  N.  Y.  315;  Mabbett  v. 
White,  12  N.  Y.  442;  Deckurd  v.  Ca^e,  5  Watts,  22;  30 
Am.  Dec.  287. 

^  Lowenst^nn  v.  F'auraud,  82  N.  Y.  494;  Koberts  v. 
Shepard,  2  Ddy,  110;  Kly  v.  Hair,  16  Mon.  B.  230; 
Welled  V.  March,  30  ^ .  Y.  344. 

8  Palmer  v.  Myers,  43  Barb.  609;  Kelly  v.  Baker,  2 
Hilt.  531;  Bank  Y.  Sackett,  2  Daly,  395;  Kemp  v.  Oamley, 
3  Duer,  I. 

.    «  <  oope  V.  Biwle^,  42  Barb.  87;  Stein  v.  La  Dow,  13 
Minn.  412;  Welles  v.  March,  30  N.  Y.  344. 

10  Dana  v.  Lull,  17  Vt.  390;  Pearpoiut  v.  Graham,  4 
Wash.  C.  C.  232;  McNutt  v.  S-rayhom,  39  Pa.  St.  269; 
Forbes  v.  Scannell,  13  Cil.  242;  Har'ison  v.  Sterry,  5 
Cranch,  289;  McCulloa^h  v.  Sommervill**,  8  Leigh,  415. 

"Thompson  v.  Bowman,  6  Wall,  316;  Tiemann  v. 
Molliter,  71  Mo.  512;  Re  Wilson,  4  Barr.  430;  Tapley 
V.  Butterfield,  1  Met.  515;  35  Am,  Dec.  374. 

"  Fellows  V.  Greenleaf,  43  N.  H.  421;  Horton's  App. 
13  Pa.  St.  67;  Schiele  v.  Healy,  61  How.  Pr.  73;  Arm- 
strong  V.  Fahnestock,  19  Md.  59. 

^^Loeschigk  v.  Hatfield,  51  N.  Y.  660;  Vosper  v. 
Kramer,  31  N.  J.  Eq.  420;  White  v.  Union  Ins.  Co.  1 
Nott  &  McC.  656;  9  Am.  Dec.  726. 

1*  Egberts  V.  Wood,  3  Paige,  517;  Hutchinson  v.  Smith, 

7  Paige,  26;  Marsh  v.  Bennett,  5  McLean,  117. 

FUXT  OH  Trusts-  S8 
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"  Darrow  v.  Bruff,  36  How.  479;  Van  AlRtynev.  CJook, 
25  N.  Y.  489;  Rohinsou  v.  Mcintosh,  3  Smith  E.  D.  221; 
Mills  V.  Argall,  6  Paige,  582. 

"  lb.;  McArthurv.  Chase,  13  Gratt.  683;  Innes  v.  Lan- 
sing, 7  Paige,  583. 

$  237.    Who  may  be  assignees.— Either  a  cred- 
itor or  a  diduterested  party/  ono  j)erson  or  any  nuxa- 
bar  of  pei-sons,  may  ba  ussijnees.^  Tho  assignee  muct 
b3  named  in  the  assignment,^  but  tho  individual  or 
firm  name3  may  be  used  where  the  assignment  is  to 
partners.*     If  no  trustee  is  named,  a  trustee  w.ll  be 
named  by  the  court,  or  otherwise.*     The  debtor 
may  choose  any  suitable  person  as  his  assignee,*  re- 
ganiless  of  his  creditors,^  except  that  he  must  lock 
somewhat  to  their  interest  in  the  matter.**     An 
officer  of  a  corporation  may  be  its  assignee.^     An 
assignee  must  be  hone-t,  and  competent  to  pei'foi-m 
the  duties  of  the  office,'*  and  an  assignment  may  be 
declared  void  because  of  a!i  improper  sele-  tion  of 
assignees."     If  an  insolvent  or  irresjionsible  penscsn 
is  chosen  assignee,  with  the  knowledge  and  consent 
of  the  creditors,  the  instrument  is  valid;  '*  if  with- 
out, it  is  not."     Again,  the  fact  cf  insolvency  of 
"an   assignee  .is  not  cause  for  his  removal,  or  for 
the  avoidance   cf  the  assignment.^*    The  require- 
ment c  f  a  bond  from  the  assignee  does  not  diminiih 
the  care  to  be^cxerc'sed  in  his  selection.'*    The  fit- 
ness of  an  assignee  is  a  test  of  fraud ulent  conduct 
on  tho  part  (/f  the  debtor.'*    A  debtor  having  once 
named  an  assignee  cannot  name  his  successor,  if  he 
designs,  or  is  removed."     The  relationship  existing 
between  the  debtor  and  the  assignee  should  be  taken 
into  consideration,^  but  that  alone  is  insufficient  to 
prove  any  f raud,^*  and  is  merely  a  fact  leading  to  9^ 
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careful  examination  of  all  the  circumstances  of  the 
case.*^  Such  a  trust  will  not  fail  for  want  of  an 
assignee  or  trustee.*^  A  corporation  may  be  a 
trustee  in  an  assignment  for  creditors." 

^  Frink  v.  Buss,  45  N.  H.  325;  Johnston  v.  Zane'ti 
Tmstees,  U  Gratt.  552;  Woostery.  Stanfield,  11  Iowa,  128. 

2  Brennan  v.  Wilson,  71  N.  Y.  502;  Moir  v.  Brown,  14 
Barb.  39. 

^  Park  v.  Glover,  23  Tex.  469;  Beamer  v.  Lamberton, 
59  Pa.  St.  462. 

•  Forbes  v.  Scannell,  13  Oal.  242. 

^  Burrows  v.  Lehndorff,  8  Iowa,  96;  and  the  statutes 
of  various  States. 

•  J;  ckson  v.  Cornell,  1  Sand.  Ch.  354;  Wilt  v.  Frank- 
lin, 1  Bian.  502;  2  Am.  Dec.  474.  But  see  Burd  v.  Smith, 
4  Ball.  76. 

T  Webb  V.  Daggett,  2  Barb.  9. 

8  Cram  v.  Mitchell,  1  Sand.  Ch.  254.  . 

•  Covert  V.  Rogers,  38  Mich.  363;  31  Am.  Rep.  319| 
Pope  V.  Brandon,  2  Stewt.  (Ala. )  401;  20  Am.  Dec.  49. 

10  Jennings  v.  Prentice,  39  Mich.  421;  Wilt  v.  Franklin, 
1  Binn.  502;  2  Am.  Dec.  474;  Guerin  v.  Hunt,  6  Minn.  375. 

"  Currie  v.  Hart,  2  Sand.  Ch.  353;  Cram  v.  MitcheU,  1 
Sand.  Ch.  251. 

1^  Tompkins  v.  Wheeler,  16  Peters,  106;  Reed  v.  Emery, 
8  Paige,  417;  35  Am.  Dec.  720. 

"IK;  Browning  v.  Hart,  6  Barb.  91.     See  Angell  v. 
Rosenbury,  12  Mich.  241. 

»*  Re  Paddock,  6  How.  Pr.  215;  Pearce  v.  Beach,  12 
How.  Pr.  404. 

1*  Holmberg  v.  Dean,  21  Kan.  73. 

"  Klauber  v.  Charlton,  47  Wis.  564. 

*^  Planck  V.  Schermerhom,  3  Barb.  Ch.  644. 

1®  Dunlap  V.  Bournonville,  26  Pa.  St.  72;  Montgomery's 
Ex'rs  V.  Kirksey,  26  Ala.  172. 

»  Schultz  V.  Hoagland,  85  N.  Y.  464;  Nesbit  v.  Digby, 
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13  111.  387;  Bumpaa  v.  Dotson,  7  Humph.  310;  46  Am. 
Dec.  81. 

•^  Cram  v.  Mitchell,  1  Sand.  Ch.  251;  Caldwell  v.  Wil- 
liams, 1  Ind.  4C5;  Caldwe  i  v.  Rose,  .*^mith  (Ind.)  190. 

"  Scull  V.  Reeves,  2  Green  Ch.  131;  29  Am.  Dec.  703; 
Cbrk  V.  I  lint,  £2  1  itk.  231;  S3  Am.  Tec.  733. 

22  Pope  V.  Brandon,  2  Stewt.  (Ala  )  4G1;  20  Am.  Dec.  49. 

$  288.  The  assigned  property. — A  general  as- 
signment includes  all  the  j  icpci  ty  <  f  the  debtor,*  but 
the  accidental  omission  of  property  of  small  value 
will  not  make  the  assignment  void  or  fraudulent.' 
Where  any  exemptions  aie  allowed  they  may  be 
reserved  from  the  assets  conveyed  under  a  genei-al 
assignment."  An  exemption  may  ba  waived  un- 
less expressly  mentioned,*  but  this  is  not  genei-ally 
true.*  Reserving  prop  rty  not  exempt  may  or 
may  not  rendrr  an  assignment  void.*  In  a  pre- 
ferential assignment  all  the  p-operty  need  net 
necessarily  be  conveyed.^  It  is  ako  a  suspicious 
circumstance,  requiring  cai'ef ^1  scrutiny,  if  an 
amount  of  piop^ity  is  ass'gned  lagsly  in  excess  of 
the  amount  of  debts,  or  the  amount  of  the  partic* 
ular  debts  especially  provided  for  by  the  assign- 
ment.* All  assets  of  every  kind,  name  ard  nature 
may  be  embraced  in  the  assigned  properly,*  such 
as  various  interests  in  realty,  including  mortgages,** 
leases,"  life  interests,*'  reuts,^^  pe  sonal  property, 
including  debts,"  choses  in  actio:, ^^  goods,**  ac- 
counts,*^ bonds,*®  insurance  pcr<ies,^®  bills  of  ex- 
change,'^^  proujissory  noies,*-*  pending  act  ons,^^' 
judgments  and  executioiis,^^  con tij gent  interests,*^ 
equity  decn^es,-' action j for  damagi'S,'**  subscriptions 
to  stock,'*^  interests  inindi>  idual  contmcts,'^^  vested 
rights,^  and  possibilities  with  an  interest/** 
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'  Brashear  y.  Weat,  7  Peters,  608. 

«  Krug  V.  McGilUard,  76  Tnd.  28. 

»  Brooks  V.  Nichols,  17  Mich.  38;  Baldwin  v.  Peet,  22 
Texas,  708;  75  Am.  Dec.  306;  Heckman  t.  Messinger,  49 
Pa.  St.  465;  Simpson  t.  Robert,  35  Ga.  180. 

•  Baymond's  App.  28  Conn.  47. 

»  O'Neil  V.  Beck,  69  Ind.  239;  Smith  v.  MitcheU,  12 
Mich.  180;  Rosenthal  v.  Scott,  41  Mich.  632;  Peterman's 
App.  76  Pa.  St.  116;  Kelly  v.  Duffy,  31  Ohio  St.  437; 
Van  Waggoner  v.  Moses,  26  N.  J.  Law,  670. 

•  Merrill  v.  Wilson.  29  Me.  58;  Foster  v.  Libby,  24 
Me.  448;  Johns  v.  Bolton,  12  Pa.  St.  339;  Ingraham  v. 
Grigg,  13  Smedes  &  M.  22;  Frink  v.  Buss,  45  N.  H. 
325;  Dodd  v.  Hilln,  21  Kans.  707;  Carpenter  v.  Undc- 
wnod,  19  N.  Y.  520;  RmsroHn's  App.  90  Pa.  St.  178; 
Wiley*8  App.  90  Pa.  St.  173;  Myer's  App.  78  Pa.  St.  452. 

■^  Pierce  v.  Jackson,  2  II.  T.  35;  Wyles  v.  Beals,  1 
Gray,  2.33;  Henry  v.  Root,  38  Mich.  371;  Simmons  v. 
Curtis,  41  Me.  373. 

^  Hastings  v.  Baldwin,  17  Mass.  552;  Foster  v.  Saco 
Manuf.  Co.  12  Pick.  451;  Butler  v.  Stoddard,  7  Fai^e, 
163;  Du  Bose  v.  Carlisle.  51  Ala.  500;  Burgin  v.  Burgin, 
1  Ired.  453;  Watkins  v.  Jenks,  24  Ga.  431. 

•  Price  V.  Haynes,  37  Mich.  487. 

!•  Graves  V.  McFarlane,  2  Cold.  (Tenn.)  167;  Bififelow 
V.  Willson,  1  Pick.  485;  Dyer  v.  Bumham,  25  Me.  9; 
Ensi?n  v.  Kellogg,  4  Pick.  1;  Brown  v.  Chambers,  12 
All.  697- 

11  Willard  v.  Tillman,  2  Hill  (N.  Y.),  274;  Demarest  v. 
Wniard  8,  Cowen,  208. 

i=*  Graham  v.  Newman,  21  Ala.  497;  Outcalt  v.  Van 
Winkle,  1  Green  Ch.  513;  Cody  v.  Quarterman,  12  Ga. 
386;  Emmons  v.  Cairns,  3  Barb.  243. 

i»  Dance  v.  Seaman,  11  Gratt.  778;  Bellamy  v.  Bella- 
my's Adm'r,  6  Fla.  52;  Montgomery's  Ex'rs  v.  Kirksey, 
26  Ala.  172. 

1*  Crocker  v.  Whitnev,  10  Mass.  316;  G'bson  v.  Cooke, 
20  Pick.  15;  32  Am.  Deo.  194;  Brownell  v.  Curtis,  10 
Paige,  210;  Fry  v.  Boyd,  3  Gratt.  73. 
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»*  BankT^,  Clark,  48  Barb.  26;  B3U  v.  London  &  N.  W. 
R,  Pv.  Co.  21  Eng.  L.  &  Eq.  566;  Sprinpr  v.  Ins.  Ca.  8 
Wlieat»  '268;  Brown  v.  Bank,  11  Mass.  153;  Eastman  v. 
Wright,  6  Pick.  316. 

**  Vernon  v.  Morton,  8  Dana,  247;  Ingram  v.  Linde- 
man,  12  Rep.  664. 

"  FoT'^paugh  V.  Appold,  17  Mon.  B.  626;  Woodbridj^e 
V.  Perkins,  3  Day,  364;  Westookt  v.  Potter,  40  Vt.  271; 
Bartlett  v.  Pearsf  n,  29  Me.  9;  Walters  v.  Whitlock,  9 
Fla,  86;  Dixv.  Cobb,  4  Mass.  508. 

*^  Ensign  v.  Kellogg,  4  Pick.  1;  Minor  v.  Edwards,  10 
Mo.  671;  49  Am.  Dec.  121. 

**  Goudon  V.  Ins.  Co.  3  Yeates,  327;  Spring  v.  Ins.  Co. 
8  Wheit.  268;  Emerick  v.  Coakley,  35  Md.  188;  Carroll 
T.  Ins.  Co.  8  Mass.  515;  De  Ronge  v.  ElKott,  23  N.  J. 
Eq.  486. 

^  Henry  v.  Hughes,  1  Mirsh  J.  J.  453;  Bothick  v, 
Purdy,  3  Mo.  82. 

»i  lb. 

^  Leitch  V.  Hollister,  4  N.  Y.  211;  Vernon  v.  Morton, 
8  Dana,  247. 

^  Becton  v.  Ferguson,  22  Ala.  599;  Pearson  v.  Talbot, 
4  Litt.  435;  Dunn  v.  Snell,  15  Mass.  481. 

**  Cooper  V.  Douglass,  44  Barb.  409;  Mitchell  v.  Wins- 
low,«2  Story.  630;  Gardner  v.  Hoeg,  18  Pick.  168;  See 
V.  Zibriskie,  28  N.  J.  Eq.  422;  Graham  v.  Henry,  17 
Texas,  164. 

2'»  Shofcwell  V.  Webb,  23  Miss.  375;  Ooates'  ExV  v. 
Muse's  Adm'rs,  1  Brock.  552. 

2®  Paulver  v.  Harris,  52  N.  Y.  73;  Jackson  v.  Losee,  4 
Sand.  Ch.  381;  Wliitaker  v.  Gavit,  18  Conn.  522;  Jordan 
V.  Gllen,  44  N.  H.  424;  Toy  v.  Troy  &  Boston  !{.  R.  Co. 
24  Birb.  382;  Shultz  v.  Christman,  6  Mo.  App.  338;  Pa'- 
ten  V.  Wilson,  34  Pa.  St.  299.  See  Lawrence  v.  Martin, 
22  Cal.  174. 

'•'Shultz  V.  Sutter,  3  Mo.  App.  137;  Lionberger  v. 
Bank,  10  Mo.  App.  499. 

»  Sears  v.  Conover,  34  Barb.  330;  Sirlott  v.  Tandy,  3 
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PaQa,  142;  St.  Louis  v.  Clemens,  42  Mo.  69;  White  v. 
Back,  7  Mon.  B.  546;  Taylor  v.  Palmer,  31  Gal.  240. 

«^  Russell  V.  Fillmore,  15  Vt.  130;  Baldwin  v.  Ely,  9 
How.  580;  Comegys  v.  Vasse,  1  Peters,  193. 

^  Lawrence  v.  Bayard,  7  Pai^e,  70;  Nimmo  v.  Davis,  7 
Texas,  26;  Bigelow  v.  WiUson,  1  Pick.  485. 

$  239.  What  passes  under  a  general  assign- 
ment.— The  following  interests  will  pass  to  the  as- 
signee: a  deposit  of  the  debtor  in  a  bank;  *  rents 
and  interests  under  leases;  *  likewise  the  inti^rests 
of  various  heirs;*  legacies  and  interests  of  devi- 
sees,* also  leasehold  interests;^  any  rights  the 
d(^btor  has  in  the  property  of  his  wife,  but  no 
rights  of  hers.'  Some  claims  for  damages  in  tort 
are  assignable,^  and  some  are  not.''  Claims  against 
other  governments  for  indemnity  will  pass,"  as  will 
any  and  all  incorporeal  rights  wherever  found.*® 
Sometimes  propertv  which  has  l>een  previously  con- 
veved  to  hinder,  dtlay  and  defraud  creditors,  will 
pass." 

1  Coots  V.  McConnell,  39  Mich.  742;  Buckner  v.  Sayre, 
18  Mon.  B.  745;  Simouton  v.  Bank,  24  Minn.  216;  Beck- 
withv.  Bank,  9  N.  Y.  211. 

2  See  V.  Zabriski",  28  N.  J.  Eq.  422;  Wilhamson  v. 
Bichardson.  6  Mon.  6<)4;  Bittenbender  v.  S anbury  &  Brie 
R.  R.  Co.  40  Pa.  St.  J69. 

»  Coverdale  V.  Aldrlch.  19  Pick.  391.. 

*  Ex'rs  of  Luse  v.  Parke,  17  N.  J.  "Ei^,  415;  Swoyer's 
App.  5  Barr,  377;  Miller's  App.  35  Pa.  St.  481. 

*  Astor  V.  Lent,  6  Bosw.  612;  West  v.  Steward,  14 
Mees.  &  W.  47;  Ringer  v.  Cann,  3  Mees.  &  W.  343. 

*  Helfrich  v.  Obermyer,  15  Pa.  St.  113;  Ontcalt  v. 
Van  Wipkle,  1  Green  Ch.  513;  Dwyer  v.  Garlongh,  31 
Ohio  St.  158. 

T  Jordan  v.  Gillen,  44  N.  H.  424;  Coffin  v.  McLean, 


^  940  ASSIONM1EMTS  FOB  CBXDIT0S8.  $32 

80  N.  Y.  560;  McKee  v.  Judd,  12  N.  Y.  622;  64  Am. 
Dec.  515;  Patten  v.  Wilson,  34  Pa.  St  299;  Rogres  v. 
Spence,  13  Mees.  &  W.  571. 

3  Lawrence  v.  Martin,  22  CaL  174;  Sibbald's  Est.  18 
Pa.  St.  249;  Whibaker  v.  Gavit,  18  Conn.  522;  Jordan  v. 
Gillen,  44  N.  H.  424. 

*  United  States  v.  Hunter,.  6  Mason,  62;  Holmes  v. 
Kemsen,  4  Johns.  Ch.  460,  8  Am.  Dec.  581;  Griffin's  Est. 
V.  Macaulay's  Adm'r,  7  Gratt.  476;  Maitland  v.  Newton, 
3  Leigh,  714. 

w  Guillardet  v.  Howell,  35  N.  Y  657;  Caskie  v.  Web- 
ster,  2  Wall  Jr.  131;  Harrison  v.  Bank,  9  W.  Va.  424. 

"  Ball  V.  Slafter,  26  Hun,  353;  McMahon  v.  Allen,  35 
N.  Y.  403;  Southard  v.  Benner,  72  N.  Y.  424;  Robert- 
son  Y.  Todd,  31  Conn.  555. 

$  240.  What  does  not  pass.— Property  trans- 
ferred before  by  tbe  debtor  to  hinder,  delay  and 
defraud  his  creditors,  will  not  pass.*  A  general 
partner  making  an  assignment  without  mentioning 
firm  property  does  not  pass  the  latter.*  A  legacy 
to  a  wife  will  not  pass,*  nor  property  held  in  trust  for 
another.^  So  of  trade-marks,  and  bank  stocks  prior 
to  transfer  on  the  books,*  and  after-acquired  prop- 
erty;® and  there  are  many  other  cases  where  the  title 
will  not  pass.' 

1  Hawks  V.  Pritzlaff,  51  Wis.  160;  Brownell  v.  Curtis, 
10  Paige,  210;  Heinrichs  v.  Woods,  7  Mo.  App.  236; 
Flower  v.  Cornish,  25  Minn.  473. 

*  Merrill  v.  Wilson,  29  Me.  58;  Tiemann  v.  Molliter,  71 
Mo.  512. 

*  Skinner's  App.  5  Barr.  262. 

*  Ludwig  V.  Highley,  5  Barr.  132. 

*  Milllken  v.  Dart,  26  Hun,  24;  Bradley  v.  Norton,  33 
Conn.  158;  87  Am.  Dec.  200;  Fiske  v.  Carr,  20  Me.  301. 

■ 

*  Shipman  v.  Graves,  41  Mich.  675;  Lacker  v.  Rhoades, 
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61  N.  Y.  641;  Lorenz  v.  Orlady,  87  Pa.  St.  228;  CTark  v. 
Ba^tlet^60Wis..643. 

'  Fellows  V.  Greepleaf,  43  N.  H.  421;  Moddewell  v. 
Ke«ver,  8  Watts  &  S.  63;  Tucker  v.  Clisby,  12  Pick.  22; 
Slieldon  v.  Dodj^,  4  Demo,  217. 

$  241.  Assignments,  for  whose  benefit.— They 
may  be  not  only  for  ci-editora/  but  for  indoraerj,^ 
sureties,'  and  bondsme  i.*  Assignments  for  future 
contingent  liabilities  will  not  stand  ;^  but  if  there 
is  a  present  obligation,  a  provision  may  be  made 
for  meeting  it  in  the  future,*  and  an  assignee 
may  retain  funds  sufficient  to  meet  such  liabilities.^ 
Creditors  may  be  secured,  although  they  already 
have  judgments  or  moiigages  by  way  of  collateral.® 
If  a  creditor  has  security  in  part,  he  will  receive  a 
dividend  on  the  balance  remaining  after  the  security 
has  been  exhausted.®  1  here  can  be  no  assignment  to 
secure  or  provide  for  false  or  unjust  claims. ^°  Even 
though  provision  is  made  for  fraudulent  debts,  the 
whole  assignment  is  not  necessarily  rendered  void;*^ 
nor  if  for  debts  aflected  by  statute  of  frauds."  Debt 
ci'eated  to  secure  outside  parties  is  void  'pro  tanto}^ 
1  he  effect  of  usurious  debts  on  assignments  is  still 
doubtful."  For  other  special  cases  the  rule  is 
variable.^* 

^  Dewey  v.  Littlejohn,  2  Ired.  Eq.  495;  Foote  v.  Cobb, 
18  Ala.  5  5. 

«  "'alsey  v.  Whitney,  4  Mason,  206;  Keteltas  v.  Wil- 
son, 33  Barb.  298;  Stodder  v.  Toulmin,  10  Ala.  824; 
Davall  V.  Raisin,  7  Mo.  449;  Grifi&n  v.  Marquardt,  21  N. 
Y.  121. 

'  Ing'a'n  v.  Kirkpatrick,  6  Ired.  Eq.  463;  21  Am.  Dec. 
428;  Stevens  v.  Bell,  6  Mass.  339;  Wiswall  v.  Potts,  6 
Jones  Kq.  184;  Hendricks  v.  Bobinson,  2  Johns.  Ch.  283; 
United  Sobces  v.  Hoyt,  1  Blatchf.  C.  C.  332. 
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*  Woodward  v.  Braynard,  6  Mart.  (La. )  572;  Dance  v. 
Seaman,  11  Gratt.  778;  Gushing  v.  Gore,  15  Mass.  69. 

*  Whallon  v.  Scott,  10  Watts,  237;  Brainerd  v.  Dun- 
nini?,  30  N.  Y.  211;  Birnum  v.  Hempstead,  7  Paige,  568; 
Shirras  v.  Caig,  7  Cranch,  34;  Carrie  v.  Hart,  2  Sand. 
Ch.  353;  Hopkins  v.  Scott,  20  Ala.  179. 

«  Grant  v.  Chapman,  38  N.  Y.  293;  Brainerd  v.  Dun- 
ning, 30  N.  Y.  211;  Hawkins  v.  May,  12  Ala.  673. 

^  Loeschigk  v.  Jacobson,  26  How.  Pr.  526. 

8  Perry  I"S.  and  Trust  Co.  v.  Poster,  58  Ala.  5C2;  29 
Am.  Dec.  779;  Strong  v.  Skinner,  4  Barb.  546. 

'  Wurtz  V.  Hart,  13  Iowa,  515.  Security  need  not  he 
mt;ntioned  in  the  assignment:  Stem  v.  Fisher,  32 
Barb.  198. 

^^  Peacock  v.  Tompkins,  Meigs,  317;  Jacobs  v.  Kem- 
sen,  36  N.  Y.  668;  Bumpas  v.  Dotson,  7  Humph.  310; 
Terry  v.  Butler,  43  Barb.  395.  But  see  Pinneo  v.  Hart, 
30  Mo.  561. 

"  Tatum  V.  Hunter,  14  Ala.  557;  Hempstead  v.  John- 
ston, 18  Ark.  133;  65  Am.  Dec.  458;  Mackintosh  v.  Cor- 
ner,  33  Md.  607. 

"  Livermore  v.  Northrup,  44  N.  Y.  107. 

1'  Harvey's  Adm'r  v.  Steptoe*8  Adm*r,  17  Gratt.  289. 

"  Livermore  v.  Northrup,  44  N.  Y.  107;  Pratt  v. 
Adairs,  7  Paige,  615;  Brannock  v.  Brannock,  10  Ired. 
428;  51  Am.  Dec.  398;  Shober  v.  Hauser,  4  Dev.  &  B. 
91;  Martin  v.  Hall,  9  Gratt.  8;  McCartney  v.  Welch,  51 
N.  Y.  626. 

'5  Zeieler's  Appeal,  84  Pa.  St.  342;  Tomlinson  v.  Mat- 
thews,  98  111.  178;  I^mon  v.  Delmonico,  35  Barb.  554. 

$  243.  Nature  and  form  of  assignment.— It 
may  be  general  or  special,  to  convey  the  whole,^  or 
a  part  only,  of  the  debtor's  propei-ty.*  Assignment 
for  one  creditor  is  not  considered  a  voluntary  assign- 
ment for  the  benefit  of  creditors.*  A  general  as- 
signment must  be  a  trust  to  one  or  more  for  the 
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benefit  cf  ofhers. *   It  is  not  necessary  to  make  credit- 
ors fmrtiei  to  an  assignment,*  although  their  assent 
to  it  may  bo  important/    Assignments  must  be  exe- 
cuted by  tha  assignor  and  the  assignee/  and  the 
creditors  may  or  may  not  be  parties  thereto,  and 
their  a33eLit  to  the  instrument  m  ly  or  may  not  be 
require  I.®     It  need  not  necessarily  be  in  wHting,* 
unless  real  estate  is  transfeired  by  it,^®  when  local 
statutes  usually  require  an  instiiiment  in  writing." 
An  assignment  is  usually  somewhat  in  the  foim  c£ 
a  deed  containing  a  declaration  of  trust."     No  par- 
ticular form  of  woinis  is  necessary."     An  assign- 
ment mav  be  made  complete  in  one  instrument,  or 
it  may  consist  of  two  or  more."     The  description 
of  tha  property  conveyed  should  be  sufficient  to 
make  i  bntilication  easy.^*     The  amount  of  proper- 
ty convoyed  is  generally  determined  by  schedules, 
whi  h  should  be  substantially  but  not  of  necessity  ab- 
solutely accurate.  '•     They  should  be  annexed,  or  they 
may  be  made  subsequently  to  the  assignment  if 
they  are  referred  to  in  the  body  of  the  instrument.*^ 
A  power  to  sell  and  convey  the  property,  convert- 
ing it  into  money,  is  implied,  but  it  is  usual  to  ex- 
pressly state  it.^^   Provision  is  usually  made  to  pay 
the  expenses  of  the  trust,*'  com|)ensation  to  the  as- 
signee,'^® the  debts  as  set  forth,*''  and  the  sui'plus  to 
the  assignor.^*     If  it  is  intended  to  create  a  prefer- 
ence, it  should  be  expressly  stated,  and  not  implied 
from  its  order  in  the  schedule.^     Some  assignments 
are  tripartite  in  form,  requiring  the  assignor,  the 
assignee,  and  the  creditors  to  become  parties  thereto.^ 
and  all  assignments  are  generally  executed  in  du- 
plicate.^ 

^  Bntshear  t.  West,  7  Peters,  608;  Bias  v.  Boachand^ 
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10  Paige,  445;  Mnssey  v.  Noyes,  26  Yt.  462;  Cnnningbam 
V.  Freeborn,  11  Wend.  241;  Dn  B.fse  v.  Carlisle,  51  Aia. 
590;  Krug  v.  McGiiliard,  76  Ind.  28. 

'  United  States  v.  McLellan,  3  Sum.  345;  Stimpson  v. 
Fries,  2  Jones  Eq.  156;  Leitch  v.  HoUister,  4  N.  Y.  211. 

»  Mussey  v.  Noyes,  26  Vt  462;  Sh  arer  v.  Loftin,  26 
Ala.  710;  Bouchaud  v.  DIas,  1  N.  Y.  201. 

*  Bobbins  v.  Magee,  76  Ind.  381;  Bishop  v.  Trustees, 
28  Vt.  71;  Peck  v.  Merrill,  26  Vt.  (ySG;  Ginther  v.  llich- 
mond,  18  Hnn,  232. 

*  Kinnard  v.  Thompson,  12  Ala.  487;  Brooks  v.  Mar- 
bury,  11  Wheat.  78;  Smith  v.  Turrentine,  8  Ired.  Eq.  185; 
Nicoll  V.  Mumford,  4  Johns.  Ch.  522. 

•  Forbes  v.  Scannell,  13  Cal.  242;  Ward  v.  Lewis,  4 
Pick.  618;  Jones  v.  Dougherty,  10  Ga.  273;  Ingram  v. 
Kirkpatrick,  6  Ired.  Eq.  463;  51  Am.  Dec.  428;  Robertson 
V.  Sublctt,  6  Humph.  313. 

T  Gibson  v.  Rees,  50  111.  383:  Fellows  v.  Greenleaf,  43 
N.  H.  421. 

8  McKinnon  v.  Stewart,  20 Law  J.  (N.  S.)  Ch.  49;  Pierce 
y.  O'Brien,  129  Mass.  314;  37  Am.  Rep.  360;  May  v. 
Wannemacher,  111  Mass.  202;  Widgery  v.  Haskell,  5 
Mass.  144;  4  Am.  Dec.  1;  Whitney  v.  Kelley,  67  Me.  377; 
Hall  V.  Denison,  17  Vt.  310;  Bodley  v.  Goodrich,  7 
How.  276. 

•  Boyden  v.  Moore,  11  Pick.  362;  Gordon  v.  Green,  10 
Ga.  534;  Higgenbottom  t.  Peyton,  3  Rich.  Eq.  398;  Loftin 
V.  Lyon,  22  Ala.  540. 

10  Lill  V.  Brant,  6  IlL  App.  366;  Hertle  v.  McDonald, 
2  Md.  Ch.  128. 

11  See  the  statutes  of  the  several  States. 

"  Johnson  V.  Whitwell,  7  Pick.  71;  Page  v.  Weymouth, 
47  Me.  238;  Brown  v.  Chamberlain,  9  Fla.  464;  Beans  v. 
Bullitt,  57  Pa.  St.  221. 

1'  Gordon  V.  Green,  10  Ga.  534;  Wallace  v.  Wainwright, 
87  Pa.  St.  263;  Forbes  v.  Scanpell,  13  Cal.  242;  Bictenben- 
der  V.  R.  R.  Co.  40  Pa.  St.  269. 

1^  Stimpson  V.  Fries,  2  Jones  Eq.  156;  Peck  v.  Merrill, 
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26  Vt.  686;  Berry  v.  Cattp,  42  Mo.  446;  Norton  v.  Kearney, 
10  Wis.  443;  Vleet  v.  Slauaon,  45  Barb.  317. 

15  Clark  V.  Few,  62  Ala.  243;  State  v.  Keeler,  49  Mo. 
648;  Rhoadsv.  Blatt,  84  Pa.  St.  31;  Ryer-onv.  Eldred, 

18  Mich.  12;  R  'ynor  v.  Ravnor.  21  Hun.  36;  Pirgree  v. 
Comstock,  18  Pick.  46;  Clark  v.  Mix,  15  Conn.  152; 
Walker  V.  Newlin,  22  Kan.  106;  Brown  v.  Lyon,  17  Ala. 
659;  Farwell  v.  Gundry,  52  Wis.  268. 

•  i«  Shnltz  V.  Hoafifland,  85  N.  Y.  464:  Merrill  v.  Wilson, 
29  M»\  58;  H.iys  v.  Doano,  1 1  N.  J.  Eq.  84;  Price  v.  Haynes, 

37  Ilich.  487;  Mimg  v.  A"instronfr,  31  Md.  87;  1  Ara. 
Ro".  22;  DriicoUv.  Fiske,  21  Pick.  503;  Knefler  v.  Shreve, 
78  Kv.  297. 

"  Wool  war  W.  Marshall,  22  Pick.  468;  Moirv.  Brow»i, 
llBarK  39;  Stamp  v.  Caso,  41  Mi^b.  *237;  S2  Am.  R  p. 
156;  Kircheis  v.  Scblose,  49  How.  Pr.  286. 

»^  Fo"bes  V.  S-annel',  13  Cal.  -242;  Williams  v.  Ot  y,  8 
Humph.  5G3;  47  Am.  Dec.  632. 

1^  Andrew .  v.  Ludlow,  5  Pick.  28;  Blow  v.  Gage,  44  111. 
208;  helin  V.  Dalrymplo,  27  How.  Pr.  137. 

20  KeteU as  v.  Wilson,  36  Barb.  298;  Mcacham  v.  Stemes, 
9  Paice,  398;  Vernon  v.  Morton,  8  Dnna,  247;  Bo<lley  v. 
Goodrich,  7  How.  276;  Sherrill  v.  Shnford,  G  Ired.  Eq.  228. 

'^1  Caton  V.  Mosely,  25  Tex.  374;  England  v.  Reynolds, 

38  Ala.  370;  AKmand  v.  RusselJ,  5  Ired.  Eq.  183;  Ded- 
ham  Bank  v.  Ric*»ards,  2  Met.  1C5;  West  v.  Steward,  14 
Mees.  &  W.  48;  Bank  v.  Talcott,  22  Barb.  550. 

'^^  Hastin«i8  v.  Baldwin,  17  Miss.  652;  Hooper  v.  Tuck- 
erman,  3  Sand.  (S.  C.)  311;  Wilkes  v.  Ferris,  5  Johns. 
335;  4  Am.  Dec.  364;  B.'ck  v.  Burdett,  1  Pai-e  Ch.  305; 

19  Am.  Dec.  436;  Do»^musv.  Lewis,  8  Barb.  124. 

^  Colgin  V.  Redman,  20  Ala.  650;  Winslow  v.  Assignees, 
1  McCord's  Ch.  100. 

*^Bowker  v.  Burdekin,  11  Mees.  &  W.  128;  Inglis  v. 
Grjnt,  5  Term  Rep.  530;  West  v.  Steward,  14  Mees.  & 
W.  47. 

^  Marston  v.  Cobnm,  17  Mass.  454. 

$  248.  Preferences,  how  given. — ^These  may  be 
determined  according  to   the  different  classes  of 


$  248  ASStQTSMSSTS  VOB  CKEDITOBS.  33S 

claims  against  the  debtor,  and  may  be  either  abso- 
lute or  conditional.^     It  is  very  easy  so  to  make  sach 
preferences,  even   where   they    are    generally  al- 
lowed, as  to  render  the  assignment  void.*     They 
must  be  included  in  the  assignment,  and  therefore 
simultaneous  with,  and  not  subsequent  to  it,''  even 
then  many  of  them  are  illegal  in  any  jurisdiction.* 
Among  the  preferences  given  are  dower,*  and  secur- 
ing future  liabilities,'  such  as  those  of  indorsers  and 
sureties.^     Debts  already  partially  secured  may  be 
preferred  as  well  as  others.®    A  preference  may  run 
'  to  the  creditor,  or  follow  the  claim  into  whatever 
ha  ds  it  may  come.'     The  right  of  corporations  to 
make   preferences  has  been  regulated  largely  by 
statute,^*  and  where  preferences  are  allowed  either 
corpoi-at'ons   or  individuals  are  restricted  in   the 
same  way."     Some  authorities  have  held  all  pref- 
ert^nces  in  partial  assignments  void;^'  but  it  is  now 
more   generally  held  immaterial  in  this  particular 
respect,   whether    the    assignment  is   general    or 
special.*®      Preferences  are  being  regarded   with 
less  and   less   favor,**   and   many  resti-ictions   are 
placed  upon  them.**     Preferences  may  be  made  for 
the  benefit  of  the  assignees,  and  any  other  credit- 
ors."    Some  preferences  are  made  by  direct  trans- 
fer to  parties  t  *  be  benefited  thereby."     Conditions 
may  be  imposed  by  way  of  creating  a  trubt  to  be 
held  by  a  thud  party ,*^  by  mortgage,  guaranty,  or 
pledge,^'  and  by  consenting  to  a  transfer  by  opera- 
tion of  law.'* 

^  Bellows  V.  Patridge,  19  Barb.  176;  Thomas  v.  Jenks, 
5  Rawle,  221;  Grant  v.  Chapman,  38  N.  Y.  293;  Spauld- 
ing  V.  Strang,  88  N.  Y.  9;  Havdock  t.  Coope,  53 
N.  Y.  68. 
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'  Low  V.  Graydon,  50  Barh.  414;  Grover  v.  Wakeman, 
11  Wend.  201;  Marsh  v.  Bennett,  5  McLean,  117. 

'Boardman  v.  Hallidav,  10  Paige,  223;  Kercbeis  v. 
Schloss,  49  How.  Pr.  288;  Sheldon  v.  Dodge,  4  Denio,  217; 
Barnum  v.  Hempstead,  7  Paige,  568. 

^Jackson  v.  Mitchell,  13  Ves.  Jr.  581;  Leicester  v. 
Rose,  4  Eas*^,  372;  Britten  v.  Hughes,  5  Bing.  465;  O'Sbea 
V.  Collier  White  Lead  Co.  42  Mo.  397;  97  Am.  Dec.  332; 
Case  V.  Gerrish,  15  Pick.  49;  Marbury  v.  Brooks,  7  Wheat. 
556;  Bennett  v.  Ellison,  23  Minn.  242. 

*  Miller  v.  Crawford,  32  Grate.  277. 

'  Canningbam  v.  Freeborn,  11  Wend.  240;  Hendricks 
▼.  Bobinson,  2  Johns.  Ch.  283. 

^  lb. ;  Da  vail  v.  Raisin,  7  Mo.  449;  Lansing  v.  Wood- 
worth,  1  Sand.  Ch.  43. 

^  Besley  v.  Lawrence,  11  Paige,  581;  Krunsev.  Prindle, 
8  Or.  158. 

®  Ward  V.  Lewis,  4  Hck.  518;  Heilner  v.  Imbrie,  6 
Serg.  &  R.  401. 

^*  American  Ice  Mach.  Co.  v.  Paterson  St.  Fire  E.  &  M. 
Co.  22  N.  J.  Eq.  72;  Hill  v.  Reed,  16  Barb.  280;  Gillettv. 
Phillips,  13  N.  Y.  114;  Curtis  v.  Leavitt,  15  N.  Y.  9. 

"  Caryl  v.  Russell,  13  N.  Y.  194;  McCol^ran  v.  Hop- 
kins, 17  Md.  395;  Wood  v.  Bolard,  8  Paige,  556;  McKen- 
zie  V.  Garrison,  10  Rich.  234. 

"  Goodrich  v.  Downs,  6  Hill,  438;  Barney  v.  Griffin,  2 
N.  Y.  365;  Shackelford  v.  Bank,  22  Ala.  238;  Rathbun  v. 
Platner,  18  Barb.  272;  Burdick  v.  Post,  12  Barb.  16S; 
Smith  V.  Mitchell,  12  Mich.  180;  Maughlin  v.  Tyler,  47 
Md.  545. 

1*  Grover  v.  Wakeman,  11  Wend.  187;  Gray  v.  Mc- 
Callister,  50  Iowa,  497;  Hall  v.  Denison,  17  Vt.  310; 
Price  V.  Ford,  18  Md.  489;  Wilson  v.  Forsyth,  24 
Barb.  105. 

^*  Rankin  v.  Lodor,  21  Ala.  380;  Hafner  v.  Irwin,  1 
Ired.  490;  Gait  v.  Dibrell,  10  Yerg.  146;  Hauselt  v. 
Vilmar,  76  N.  Y.  630;  Boardm  n  v.  Haliiday,  10 
Paige,  223. 

"  Maasey  v.   Noyes,   26   Vt.  462;  Beers  v.  Lyon,  21 
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Conn.  604;  Han  scorn  v.  Bnffiim,  66  Me.  246;  Farr  v. 
Brackett,  30  Vt.  344;  Toiulmson  v.  Matthews,  98  IlL 
178;  True  v.  Congdon,  44  N.  H.  48;  Livermore  v.  Mc- 
Kair,  34  N.  J.  Eq.  478;  Peters  v.  Light,  76  Pa.  St.  289; 
Coiijbs  V.  Watson,  32  Ohio  St.  228;  Eeinhard  v.  B;*nk,  6 
Jion.  B.  252;  Alien  v.  Gardiner,  7  K.  T.  22;  Taylor  v. 
Taylor,  78  Ky.  470;  Coakley  v.  Weil,  47  Md.  277;  Gor- 
<'on  V.  Cannon,  18  Gratt.  388;  Frazer  v.  Thatcher,  49 
Tex.  26;  Ball  v.  Bowe,  49  Wis.  495;  Du  Bote  v.  Carlisle, 
51  A  a.  590;  Walters  v.  Whitlock,  9  Fla.  86;  Lay  v.  Se- 
agv>,  47  Ga.  82. 

i«  Maver  v.  kellman,  91  U.  S,  496;  ^^ilson  v.  Berg,  88 
Pa.  St.  167;  Foster  v.  SicoManuf.  Co.  12  Pick.  451;  Tom- 
linson  v.  Matthews.  98  111.  178;  Hauselt  v.  Viimar,  76 
N.  Y.  630;  B^iiley  v.  Mills,  27  Tex.  434;  AUaiand  v. 
Russell;  5  Ircd.  Eq.  183. 

"  Halsey  v.  V/hitnov.  4  Mason,  206;  Johnson  v.  Whit- 
we-1,  7  Pick.  71;  Dailforth  v.  Deuny,  25  N.  H.  156; 
Henshaw  v.  Sumner,  £3  Pick.  446;  State  v.  Benoist.  37 
Mo.  500;  Harkins  v.  LJi^iley,  48  Ala.  377;  Atkinson  v. 
Jordan,  5  (»hio.  293;  Shelley  v.  boothe,  73  Mo.  74;  39 
Am.  Rep.  481;  Reeliiing  v.  Byers,  94  Pa.  St.  316. 

18  Nostrand  v.  Atwood,  19  Pick.  284;  Stevens  v.  Bell,  6 
Masf.  339. 

"lb.;  Giddin2S  V.  Sears,  115  Mass.  505;  Anderson  v. 
Tydings,  3  Md.  Ch.  167;  Fat  sett  v.  Traher,  20  Ohio, 
540;  Livermore  v.  McNuir,  34  N.  J.  Eq.  478. 

20  lb. ;  Guy  v.  Mcllree,  26  Pa.  St.  92;  WiUiams  v. 
Brown,  4  Johns.  Ch.  682;  Holbird  v.  Anderson,  5  Term 
Rep.  235. 

$  244.    Special   provisioxia  in    assigmuents. — 

Peculiar  or  unusual  provisions  will  naturally  give 
rise  to  suipcion,  so  that  if  not  needed  it  should 
be  avoided,  and  if  needed,  drawn  with  extreme 
care.^  A  stipulation  for  the  release  of  the  debtor 
is  not  unusual,  and  is  held  valid  in  some  States, 
but  not  in  others.^  This  is  object 'onable,  as  it  re- 
serves a  benefit  or  advantage  to  the  debtor/  and 
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tends  to  compel  the  creditors  seeking  a  sabstantial 
dividend  to  do  what  they  might  be  unwilling  to  do.* 
Further,  it  seems  that  some  advantage  is  sought  or 
expected  which  would  not  accrue  under  the  insol- 
vency laws/  and  any  such  stipulation  in  case  of  a 
partial  assignment  is  generally  considered  fraudu- 
lent.' Special  reservations  to  the  debtor  generally 
render  the  assignment  void;^  the  same  is  true  in 
case  of  any  trust  for  the  benefit  of  the  assignor.* 
Some  reservations,  or  exceptions,  are  allowed.* 
Sometimes  provision  may  be  made  for  the  debtor  to 
nse  some  of  the  assigae.l  property.^®  Assignments 
provide,  in  some  instances,  for  the  continuation  of 
the  business  of  the  debtor.^*  A  reasonable  time 
must  be  fixed  for  the  execution  of  the  trust,  if  the 
assignment  is  valid. *^  The  time  within  which 
creditors  must  assent  to  the  assignment  is  to  be  ex- 
pressly stated;"  but  the  time  within  which  the  assets 
shall  be  sold  and  converted  into  cash  may  be  stated 
generally  or  specifically."  The  assignee  may  sell 
at  public  or  private  sale;^*  but  whether  a  sale  can  be 
made  on  credit,  is  more  or  less  a  doubtful  question.** 
An  implied  power  to  sell  on  credit  may  have  the 
same  effect  as  an  express  one.*^  Assignees  are  fre- 
quently given  the  privilege  of  employing  assist- 
ance;*^ also,  to  compromise  claims,  but  this  in  some 
instances  invalidates  the  assignment.*'  Occasionally . 
provisions  are  made  for  the  benefit  of  the  assignee.''* 
Costs,  expenses  and  fees  for  services  are  expressly 
allowed  to  assignees.** 

^  Gannon  v.  Peebles,  2  Ired.  449;  Grant  v.  Ghap- 
man,  38  N.  Y.  293;  Whitney  v.  Krows,  11  Barb.  198; 
Whallon  v.  Scott,  10  Watts,  237;  Barney  v.  Griflfin,  2  N. 
Y.  366;  Ogden  v.  Peters,  21  K.  Y.  23;  78  Am.  Dec.  122. 
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^  Kinr:  v.  Wjitaon,  3  Price,  6;  Lippincott  v.  Barker,  2 
Biim.  174;  4  Am.  Dec.  433;  Gordon  v.  Caunon,  )8  Gratt. 
387;  McCall  ▼.  Hinkley,  4  Gil],  128;  Whedbee  v.  Stewart, 
40  Md.  414;  Insurauce  Co.  v.  Wallis,  23  Md.  173;  Rankin 
V.  Lodor,  21  Ala.  380;  Hurd  v,  Silsby,  10  N.  H.  108;  34 
Am.  Dec.  142;  Hall  v.  Denison,  17  Vt.  410;  Nostsand  v. 
Atw  od,  19  Pick.  281;  Nightingale  v.  Harris,  6  R.  I.  321; 
Canal  Bank  v  Cox  6  Greenl.  395;  Smith  v.  Miilett,  12 
R.  I.  69;  Aus'in  V.  Bell,  20  Johns.  442;  Hyslopv.  Clarke, 
14  Johns.  468;  Straui;  v.  Spaulding,  37  N.  Y.  139;  Har- 
din v  Osborne,  60  111.  98;  Carlton  v.  Baldwin,  22  Texas, 
724;  Johnson  v.  F«rnnm,  66  Ga.  144;  Clayton  v.  John- 
son, 36  Ark.  406;  38  Am.  Rep.  40. 

'  Grover  v.  Wakeman,  11  Wend.  187;  Armstrong  v. 
Byrne,  1  Edw.  Ch.  79. 

*  lb. ;  Halsey  v.  Whitney,  4  Mason,  206. 

*  Widgery  v.  Haskell.  5  Mass.  144;  4  Am.  Dec.  1; 
Miller  v.  Conklin,  17  Ga.  430;  Wakeman  v.  Grover,  4 
Paige,  23. 

«  Miners'  National  Bank  Appeal,  67  Pa.  St.  193;  Skip- 
with  V.  Cunningham,  8  Leigh,  271;  Seaving  v.  Brinker- 
hofif,  6  Johns.  Ch.  329;  Weber  v.  Samuel,  7  Barr,  499; 
Loney  v.  Bxvlv,  46  Md.  447;  Pearpoint  v.  Graham,  4 
Wash.  C.  C.  232;  Gordon  v.  Camron,  18  Gratt.  387. 

T  Harris  v.  Sumner,  2  Pick.  129;  Byrd  v.  Bradley,  2 
Mon.  B.  239;  Jackson  v.  Parker,  9  Cowen,  73;  Hender- 
son V.  Downing,  24  Miss.  106;  Clark  v.  Rob'bins,  8  Kan. 
674;  Kissam  v.  Edmonson,  1  Ired.  Kq.  180. 

^  Mackie  v.  Ca^ma.  6  Cowen,  647;  CoUomb  v.  Cald- 
well, 16  N.  Y.  484;  McAllister  v.  Marshall,  6  Binn.  338. 

*  Barney  v.  Griffin,  2  N.  Y.  365;  Dance  v.  Seaman,  11 
GraH.  778;  Bank  of  Mobile  v.  Clarke,  7  Ala.  765;  Fassit 
V.  Phillips.  4  Whart.  399;  Hickman  v.  Messenger,  49 
Pa.  St.  465. 

*®  Russell  V.  Woodward,  10  Pick.  408;  Sipe  v.  Earman, 
26  Gratt.  663;  Hod8;e  v.  Wyatt,  10  Ala.  271;  Gait  v. 
DibreU,  10  Yerg.  146;  Montgomery's  Exr*s  v.  Kirksey, 
26  Ala.  172;  Tlatcher  v.  Winters,  71  Mo.  30;  Knight  v. 
Packer,  12  N.  J.  Fq.  214. 

^^  Janes  v.  Whitbread.  6  £ng.  L.  &;  Eq.  431;  Gmming- 
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ham  V.  Freeborn,  11  Wend.  240;  Foster  v.  Saco  Manuf. 
Co.  12  Dick.  451;  Perry  Insurance  and  Trust  Co.  v.  Foster, 
68  Ala.  502;  Peters  t.  liffht,  76  Pa.  St.  289;  Jones  v. 
Sver,  62  Md.  211;  36  Am.  Rep.  366;  Qardner  v.  Bank,  95 
111.298. 

^  Phelps  V.  Curts,  80  HI.  109;  Hardy  t.  Skinner,  9 
Ired.  191;  Knight  v.  Packer,  12  N.  J.  £q.  214;  Bennett 
▼,  Union  Bank,  6  Humph.  612;  Perry  Insurance  and 
Trust  Co.  V.  Foster,  68  Ala.  602;  29  Am.  Rep.  779; 
Mitchell  V.  Beal,  8  Yerff.  134;  29  Am.  Dec.  108;  Christo- 
pher V.  Covington,  2  Mon.-  B.  357;  Farmers*  Bank  v. 
Douglass,  11  Smedes  &  M.  469;  Kicks  v.  Copeland.  53  Texas, 
581;  37  Am.  Rep.  760;  Bodley  v.  Goodrich,  7  How.  276. 

"  Dedham  Bank  v.  Richards,  2  Met.  105;  Halsey  v. 
Whitney,  4  Mason,  206;  Fox  v.  Adams,  5  Greenl.  245; 
Hardin  v.  Osborne,  60  111.  93;  United  States  Bank  v. 
Huth,  4  Mon.  B.  423;  Brown  v.  Lyon,  17  Ala.  659; 
Phippen  v.  Durham,  8  Gratt.  457. 

"  Phelps  V.  Curts,  80  IlL  109;  Maughlin  v.  Tyler,  47 
Md.  645;  Hardin  v.  Osborne,  60  111.  98;  Ogden  v.  Peters, 
21  N.  Y.  23;  78  Am.  Deo.  122;  Pierson  v.  Marninff,  2 
Mich.  445;  Griffin  v.  Murphy,  12  Ala.  783;  Townsei  d  v. 
Steams,  32  N.  Y.  209;  Sackettv.  Mansfield,  26  111.  21; 
Evans  v.  Lamar,  21  Ala.  333. 

"  Hart  V.  Crane,  7  Paige,  37;  Work  v.  Ellis,  50  Barb. 
612;  Neally  v.  Ambrose,  21  Pick.  185;  Ely  v.  Hair,  16 
Mon.  B.  230;  Raleigh  v.  Griffith,  37  Ark.  150. 

"  Hoffman  v.  Mackall,  6  Ohio  St.  124;  64  Am.  Dec. 
637;  Pierce  v.  Brewster,  32  111.  268;  Rogers  v.  DeForest, 
7  Paige,  272;  Meacham  v.  Stemes,  9  Paige,  398;  Nichol- 
son V.  Leavitt,  6  N.  Y.  610;  17  Am.  Dec.  499;  Page  v. 
Olcott,  28  Vt.  465;  Gardner  v.  Bank,  95  111.  298;  En^and 
V.  Reynolds,  38  Ala.  370;  Billings  v.  Billings,  2  Cal.  107; 
16  Am.  Deo.  319;  Johnson  v.  McAllister's  Assignee,  30 
Mo.  327. 

^^  Woodbum  v.  Mosher,  9  Barb.  255;  Moir  v.  Brown, 
14  Barb.  39;  Schufeldt  v.  Abemethy,  2  Duer,  533;  Clark 
V.  FuUer,  21  Barb.  128;  McCallie  v.  Walton,  37  Ga.  611; 
95  Am.  Dec.  369;  Booth  v.  McNair,  14  Mich.  19;  Finlay 
V.  Dickerson,  29  111.  9;  Brahmstadtv.  McWhirter,  9  Neb. 
6;  31  Am.  Rep.  396. 
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*'  Langdon  v.  Thompson,  25  Minn.  509;  Vernon  v. 
Morton,  8  Dana,  247;  Van  Dine  v.  Willett,  38  Barb.  319. 

"  Keevil  v.  Donaldson,  20  Kan.  165;  McConnell  v. 
Sherwood,  84  N.  Y.  522;  38  Am.  Rep.  537;  White  v. 
Monsarrat,  18  Mon.  B.  809;  Ginther  v.  Richmond,  18 
Hun,  232;  Bayne  v.  Wylie,  10  Watts,  309;  Gates  v. 
Labeaume,  19  Mo.  17. 

«>  Baldwin  v.  Peet,  22  Teifas,  708;  Rankin  v.  Lodor,  21 
Ala.  380;  Jacobs  v.  Allen,  18  Barb.  549;  Thomas  v.  Clark, 
65  Me.  296;  True  v.  Congdon,  44  N.  H.  48. 

'1  Jacobs  V.  Remsen,  36  N.  Y.  668;  Blow  v.  Gage,  44 
m.  208;  Butt  V.  Peck,  1  Daly,  83;  Heacock  v.  Durand, 
42I1L230. 
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$  254.  Invalid  assignments. 

$  255.  Mortgages  in  the  nature  of  assignments. 

$  256.  Power  of  sale. 

J  257.  Sale  of  property  assigned. 

J  253.  Execution  and  revocation  of  trust. 

$  259.  Possession  of  assigned  property. 
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J  265.  Release  by  creditors. 

J  266.  Costs  of  assignment. 

$  245.      OonsiaaTatioa    of    assignments.— Tlie 
debts  due  are  a  sulSoient  consideration,  even  if  no 
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specific  valuable  consideration  is  named,  yet  it  is 
customary  to  name  one.^  To  make  a  consideration 
valuable,  it  has  been  held  that  the  assent  of  credit- 
ors is  al>solutely  necessary,*  and  if  a  part  of  the 
creditors  assented,  the  consideration  was  good  pro 
tanto}  It  has  been  held  that  assent  of  creditors 
were  absolutely  necessary  to  make  an  assignment 
valid/ 

*  Halsey  v.  Whitney,  4  Mason,  206;  Thomas  v.  Clark, 
65  Me.  296;  Exchange  Bank  v.  Knox,  19  Gratt.  739; 
Lawrence  v.  Davis,  3  McLean,  177;  HaU  v.  Denitjony 
17  Vt.  310;  Dey  v.  Dunham,  2  Johns.  Ch.  182;  Block  v. 
Peter,  63  G\.  280;  Jones  v.  Dougherty,  10  Ga.  273. 

Tall  River  Iron  Works  v.  Croade,  15  Pick.  11; 
Swanv.  Crafts,  124  Mass.  453;  Douglas  v.  Simpsost  121 
Ma»s.  281. 

*  FaU  River  Iron  Works  v.  Croade,  15  Pick.  11;  Rus- 
sell V.  Woodward,  10  Pick.  408. 

*  Robertson  Fraud.  Convey.  429-437;  Smith  v.  Keating, 
6  M.  G.  &  S.  136;  Acton  v.  Woodgate,  2  Myhie&K.  492. 

$  246.  Trusts  in  sucli  assignments.  —  Trusts 
may  be  embodied  in  the  instrument  of  assign- 
ment, or  they  may  be  declared  separately,^  or 
they  may  be  orally  declared.'  The  uses  to  which 
the  assigned  property  are  to  be  put,  must  be  ex- 
pressly set  forth,  and  not  left  to  the  discretion  of  the 
a3si'j;nee.^  The  conditions  of  the  trust  stand  or  fall 
with  the  assignment,*  and  the  trustees  are  always 
subject  to  any  conditions  or  restrictions.*  A  result- 
ing trust  may  render  an  assignment  void.'  A  trust 
results  if  any  surplus  remains  after  all  debts  are 
paid,'  or  even  if  the  creditors  are  not  all  paid,®  and 
a  trust  may  result  to  the  debtor  by  mere  operation 
of  law.'    A  trust  may  also  arise  by  implication  of 
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law.  •  It  is  more  desirable  and  more  common  for 
the  assignment  to  contain  express  trusts.  ^^  Passive 
trusts  are  not  favored  and  may  not  exist."  Gener- 
ally sp'^aking,  no  trust  should  be  declared  lor  the 
debtor.*' 

*  Pavfe  V.  Weymouth,  47  Me.  238;  Brown  v.  Chamber- 
lain, 9  Fla.  46i;  Brittoav.  Loreuz,  45  N.  Y.  51;  Hall  v. 
Marston,  17  Mass.  575. 

*  Bo^deii  V.  Moore,  11  Pick.  362;  Britt'>n  v.  Lorenz, 
45  X.  Y.  51;  Cook  v.  FoU'  taio,  3  Swanst.  585. 

*  Caton  V.  Mosely,  25  Tex.  374;  Averill  v.  Loucks,  6 
Barb.  476;  Kercheu  v.  Schloss,  49  How.  Pr.  284. 

*  Jessup  V.  Hulse,  21  N.  Y.  168. 

*  Purdie  v.  Whitney,  20  Pick.  25;  O^oodrich  v.  Pro  tor, 
1  Gray,  567;  Ogden  v.  Petera,  21  N.  Y.  23;  78  An. 
Dec.  122. 

« MVcolm  V.  Hodges,  8  Md.  418;  Dana  v.  Lull,  17 
Vt.  390; 

T  2  Story's  Eq.  $  1196a. 

'  Dubose  V.  Daboae,  7  Ala.  235;  Wilkes  v.  Ferris,  5 
Johns.  335;  4  Am.  Dec.  364. 

3  Re  Estate  Potter  &  Page,  54  Pa.  St.  465;  Halsey  v. 
Whitney,  4  Mason,  206. 

10  Field  ▼.  Flan'lers,  40  111.  470;  United  States  v.  Hoyt, 
1  Blatchf.  C.  C.  3.32.     • 

11  Forbes  V.  Scannell,  13  Oal.  242;  Bayne  v.  Wylie,  10 
Watts,  309;  Darlins:  v.  Rogers,  22  Wend.  483;  B-irnum  v. 
Hempstea  l,  7  Paige,  568. 

13  Darling  v.  Ro/ers,  22  Wend.  483;  Kittell  v.  Osbom, 
4  Thomp.  &  C.  45.' 

"  Russell  v.  Woodward,  10  Pick.  407;  Foster  v.  Saco 
Manuf.  Co.  12  Pi  k.  451;  Wilson  v.  Robertson,  21  N.  Y. 
687;  Wright  v.  Linn,  16  Tex.  42;  Hills  v.  Eliot,  12 
Mass.  26;  7  Am.  Dec.  26;  Passmore  v.  Eldridge,  12  Serg. 
&  R.  198. 

$  247.  Execution  and  acknowledgment. — Ex- 
ecution may  be  by  the  debtor  or  his  properly 
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authorized  attorney;^  the  case  of  partners  stands 
rather  by  itself.'  A  seal  may  or  may  not  be  neces- 
8  iry,  but  can  work  no  injury.'  The  assignee  should 
execute  the  assignment;  at  least,  he  must  give  his 
assent  to  it.*  Tripartite  assignments  must  be  ex- 
ecuted by  the  credito^^,*  and  the  time  is  fre- 
quently fixed  either  by  the  assignment  or  by 
statute,*  and  execution  by  creditors  is  of  no  effect 
unless  it  comes  within  the  time;^  but  an  assignment 
is  not  always  avoided  by  failure  of  execution  by 
creditors  within  the  prescribed  time.'  A  creditor 
Iw  execution  of  an  assignment  may  shut  off  all  his 
rights  and  privileges  except  under  the  assignment.' 
The  execution  should  be  acknowledged, either  by  the 
principals  in  the  case,  or  by  their  attorney  thei-e- 
unto  duly  authorized.*® 

1  Clark  V.  Mix,  15  Com.  152;  Dirrow  v.  Bniff,  36 
How.  Pr.  479;  Lowenstein  v.  Flamaud,  82  N.  Y.  404; 
Re  Wil«on,  4  Barr,  430;  B^wker  v.  Burdekin,  11  Mees. 
&  W.  128. 

«  Derry  Bink  v.  Davi?,  44  N.  H.  548. 

3  Tapley  v.  B'l  terfield,  1  Met.  516;  .35  Am.  Dec.  374; 
Sale  v.  Dishmm's  Ex'r-*,  3  Leub,  548;  Robinson  v. 
Crowder,  4  McCord's  L.  519. 

*  Cunningham  v.  Freeborn,  11  Wend.  240;  Flint  v. 
Clinton  Co.  12  N.  H.  430. 

^  Maraton  v.  Coburn,  17  Mass.  454;  Gale  v.  Mensiug, 
20  Mo.  401;  64  Am.  Dec.  197. 

"Phoenix  Bank  v.  Sullivan,  9  Pick.  410;  Dedham 
Bank  v.  Richards,  2  Met.  105. 

7  lb.;  Battles  V.  Fobes,  21  Pick.  239.  See  Shattack 
V.  Freeman,  1  Met.  10. 

«Gale  V.  Mensing,  20  Mo.  461;  64  Am.  Dec.  197; 
Shearer  v.  Loftin,  26  Ala.  703;  Parsons  v.  Bank,  10 
Pick.  533. 

»  King  V.  Moore,  18  Pick.  376. 
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^^  Randell  v.  Dusenbory,  63  N.  Y.  646;  Tteadwell  v. 
Sackctt,  50  Barb.  44 );  Rycraon  v.  Kldred,  18  Mich.  12; 
Fairchild  y.  Gwyune,  16  Abb.  Pr.  23;  Ueelan  v.  Hoag- 
land,  10  Neb.  5il. 

§  248.  Additions  and  changes. — ^Where  the 
consent  of  creditors  is  mcessary,  any  modifications  in 
the  way  of  additions  or  alterations  may  be  made/ 
though  it  has  been  held  that  no  changes  could  be 
made  after  the  assignment  had  been  delivered  to 
the  assignee.'  Some  cases  have  held  that  mistakes 
in  assignments  could  be  corrected  in  equity,'  some 
that  they  could  not.^  Sometimes  a  new  assignment 
referring  to  the  previous  one  will  cure  any  defects 
in  it,^  sometimes  not.'  Schedules  may  be  annexed 
to  an  assignment  after  its  delivery.^  A  new  as- 
signment to  remedy  the  furst  does  not  affect  the 
d.ite  of  it.'  Additions  may  be  made  with  the  con- 
sent of  all  parties  to  the  instrument.'  A  new  as- 
ftignment  may  increase  the  power  given  under  the 
firsit,  or  make  certain  any  points  which  the  original 
leaves  in  doubt.'' 

^  Insurance  Co.  v.  Wallis,  23  Md.  173;  Qibson  v.  Rees, 
50  111.  383;  Cohen  v.  SummerB,  64  Ga.  601. 

'  Union  Notional  Bank  v.  Bank  of  Commerce,  94  IlL 
27  i;  Civil  Code  of  Cal.  §  3473. 

'  Moale  v.  Buchanan,  11  Gill  &  J.  314;  Trapp  v.  Moore, 
21  Ala.  693. 

*  Whitaker  v.  Williams,  20  Conn.  98;  Whitaker  v. 
Gavit,  18  Conn.  622;  Farrow  v.  Hayes,  61  Md.  498. 

*  Merrill  v.  Englesby,  28  Vt.  160;  Ingraham  v.  Wheeler, 
6  Conn.  277. 

*  Metcalf  V.  Van  Brunt,  37  Barb.  621;  Porter  v.  Will- 
iams, 9N.  Y.  142;  69  Am.  Dec.  619;  Brahe  v.  Eldridge, 
17  Wis.  184;  Gates  v.  Andrews,  37  N.  Y.  667;  97  Am. 
Dec.  764. 
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^  Clap  V.  Smith,  16  Pick.  247;  Dedham  Bank  v.  Rich- 
arda,  2  Mel.  105;  Halsey  v.  Whitney,  4  Mason,  206; 
Moir  V.  Brown,  14  Barb.  39. 

8  Kmg  V.  McGilliard,  76  Ind.  28. 

'  Howe  y.  Newbegin,  34  Me.  15;  Bamsdell  ▼.  Siger* 
son,  2  (}ilm.  78;  Bell  v.  Holford,  1  Duier,  58. 

^®  Metcalf  V.  Van  Bmnt,  37  Barb.  6^21;  Kianagin  v. 
Wetherill,  5  Wbatt.  280;  Conkling  v.  CoonrOdi  6  Ohio 
Sg.  611. 

i  246.    Acctoptaiice  bj^  MJsigttde. — ^Acoeptatiod 
is  ne  3e«saty ,  ai  well  as  d^Uvisry .  *    Accefitance  otslljr 
ttiay  bs  good,  but  it  id  generally  girett  in  writing.' 
Mei'e  delireiy  of  the  assignm^t  to  the  assignee  is 
instiificieht,  unless  he  signi^es  hid  aieiOeptanoe  of 
^he  tknibt.^    I'faere  is  an  implied  SLedeptAnxSe  if  the 
assignee  qualifi^,*  ol^  tftklei^  poflAsessioii  ot  the  v^ 
signed  pfrjpdrty.*    If  dntt  of  sfevei^  assignees  ae^ 
6epts,  it  is  good  ^  to  hiin.*    tn  ilome  States  th^ 
a)3Sent  of  the  assigiite^  mtist  be  A  p^nrt  of  th6  i&Sstra- 
hildnt  AtA  a  (^rt  t>f  the  ri^Cf^A.^    If  a  tlHidtee  ac- 
cepts an  assignment  making  no  pi^tendss,  h^ 
waires  any  lien  6t  spiercial  clftim  he  may  have  had.' 
An  acceptan^  mhj  bd  by  the  agent  of  the  ^sigtiiee.* 
Ah  Afisijl&iiydht,  ublcM  Ihbiidulcint)  es,i6a,¥t  be  avoid- 
ed after  acceptance  by  the  assign^.**     Afbet*  IM 
h'26'6ptAiid^,  equity  if«iH  tMcL^  the  tfteigftee  to  ^e- 
cute  the  trust  for  the  benefit  of  the  creditOT^.^^     tt 
an  assignment  is  made  iii  the  absetice,  Or  '^tnout 
the  knowledge,  of  the  assignee^  his  assent  may  be 
presumed,  until  such  time  as  he  e!itpre8d[y  accepts 
o(f  Kfuses  tfa«  trumt."    If  the  assignee  named  re* 
Hk^  tb  aobe^>  an  «4uity  conlrt  ih  the  jUrisdiotieil 
may  bppi^ht  6ne  oi^  m<)^;^  the  fid6  b^uoj^  in  wAsif 
States  the  same  as  in  case  of  trusts  generaLl^-^vit., 
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that  a  tinst  aball  not  fail  for  want  of  a  trustee.  ^^ 
After  once  accepting,  an  assignee  cannot  refuse  the 
trust  without  the  consent  of  the  parties  thereto.^' 
If  allowed  to  decline,  the  assignor  cannot  substi- 
tute a  new  assignee  for  the  original  one,  but  the 
proper  court  will  fill  the  vacancy." 

*  Bethune  v.  Dougherty,  21  Ga.  257;  Crosby  v.  HiZl- 
er,  24  Wend.  280;  Lawrence  v.  Davis,  3  McLean,  177. 
^ut  see  Farojian  v.  Fisher,  4  Cold.  (Tenn.)  626. 

3  Mead  V.  Phillips,  I  Sand.  Oh.  83. 

*  Scott  V.  aeaver,  62  Wia.  176;  Crosby  v.  flillyer,  24 
l^end.  284. 

*  Taylor  v.  Atwood,  47  Conn.  498;  Shyer  v.  Lockhard, 
2  Coop.  Tenn.  Ch.  365. 

*  Price  V.  Parker,  11  Iowa,  144. 

*  Moir  V.  Brown,  14  Barb.  39;  Gordon  v.  Coolidge,  1 
Sum.  537;  King  v.  Donnelly,  6  Paige,  46. 

^  Jennie  v.  BfdUJi,  24  Hun,  123;  Brennan  v.  Willson,  71 
N.  Y.  502. 

^  King  V.  Moore,  18  Pick.  376;  Harrison  v.  Mock,  10 
Ala.  185. 

»  Stamp  V.  Case,  41  Mich.  267. 

^^  Brooks  V.  Marbury,  11  Wheat.  78;  Bethune  v.  Dough- 
erty, 30  Ga.  770;  Seal  v.  Duflfy,  4  Barr,  274;  46  Am.  Dec. 
^Jl;  Brevard  v.  Neely,  2  Sneed,  164. 

"  New  England  Bank  v.  Lewis,  8  Pick.  113;  Thatcher 
?.  Franklin,  37  Ark.  64;  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  119;  7  Am.  Dec.  478;  Shepherd  v.  McEvers,  4  Johns. 
€h.  136;  8  Am.  Deo.  561;  Pearson  v.  Rockhill,  4  Mon. 
B.296. 

^'NicoU  V.  Mumford,  4  Johns.  Ch.  622;  Weston  v. 
Barker,  12  Johns.  276;  7  Am.  Dec.  319;  Gait  v.  DibreU, 
10  Yerg.  146;  Brevard  v.  Neely,  2  Sneed,  164. 

i»  Seal  V.  Duffy,  4  Barr,  274;  45  Am.  Dec.  691;  Webb 
V.  Dean,  21  Pa.  St.  29;  King  v.  Donnelly,  5  Paige,  46. 

^*  Harris  v.  Rucker.  13  Mom.  B.  564;  Furman  v.  Fisher, 
4  Cold.  (Tenn.)  626;   Reynolds  v.  Bank  of  Virginia,  6 
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Gratt.  174;  Field  v.  Arrowsmith,  3  Humph.  442;  39  Am. 
Dec.  185. 

^*  Webster  v.  Vandeventer,  6  Gray,  429;  Jones  v. 
Stockett,  2  Bland,  409;  Dick  v.  Pitchford,  1  Dev.  k  B. 
Eq.  480;  Strong  v.  WiJis,  3  Fla.  124;  62  Am.  Dec.  364. 

^'  Planck  V.  Schermerhom,  3  Barb.  Ch.  644;  Dawson  v. 
Dawson,  Rice's  Ch.  243;  Seal  v.  Duflfy,  4  Barr,  274;  45 
Am.  Dec.  691. 

$  250.    Delivery  of  property  to  aJMlgnee.— Real 

estate  pas:)e3  by  delivery  of  the  assignment,   but 
personal  property  should  be  actually  turned  over  to 
the  assignee.'     It  has  even  been  held  that  a  neglect 
to  deliver  all  the   personal  property  included    in 
an  assignment,  to  the  assignee,  was  conclusive  evi- 
dence of  fr.iud,*  but  recently  the  retention  of  posses- 
sion, by  the  assignee,  for  a  time  at  least,  ha!s  been 
more  favorably  constnied.^     In  many  States  non- 
delivery in  regarded  as  evidence  of  fraud,  but  not 
conclusive.*    The  dtcisions  of  the  federal  courts  on 
this  point  are  not  uniform.*    Possession  should  gen- 
erally pass  when  the  assignment  is  executed  and 
delivered,  but  there  are  some  exceptions.'    A  rea- 
sonable time  is  always  allowed  for  delivery.''     De- 
livery may  be  actual  or  constructive,  and  delivery 
of  evidence  of  property  and  the  ownership  of  it  may 
be  sufficient,®  but  not  the  constructive  delivery  of 
a  part  of  the  personalty. •    Change  of  possession 
must  be  continued  and  exclusive.^®    There  is   no. 
necessity  for  the  removal  of  the  property  in  making 
a  change  of  possession.^'     The  failure  to  make  a 
complete  delivery  of  all  personal  property  will  not 
avoid  the  assignment,*'  but  all  property  passes  to 
the  assignee  even  thougk  not  mentioned  in  the 
schedules.*' 
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*  Tompkins  v.  Wheeler,  16  Petera,  106?  Brasbear  v. 
West,  7  Fetera,  608;  Wooten  v.  Clark,  23  Miss.  76; 
Hempstead  v.  Johnston,  18  Ark.  123;  65  Am.  Dec.  458; 
Noble  V.  Coleman,  16  Ala.  77. 

*  Hower  v.  Oeesaman,  17  Serjf.  &  R.  251;  Dawes  v. 
Cope,  4  Binn.  258;  Young  v.  McClore,  2  Watts  &  S.  147; 
Carpenter  V.  Maver,  5  Watts,  483;  Hall  v.  Parsons,  17  Vt. 
271;  Rice  v.  Courtis,  32  Vt.  460;  78  Am.  Dec.  597;  De 
Bardeleben  v.  Boekman,  1  DoEaus.  346;  Smith  v  Henry,  2 
Bailey,  118;  Pricey.  Pitzer,  44  Md.  521;  Mills  v.  Warner, 
19  Vt.  609. 

'  Mackintosh  v.  Comer,  33  Md.  598;  Milne  v.  Henry, 
40  Pa.  St.  352;  Green  y.  Van  Buskirk,  38  How.  Pr.  52; 
CoF'ran  v.  Frew,  39  111.  31;  89  Am.  Dec.  286. 

^  Allen  V.  Wheeler,  4  Gray,  123;  Macomber  y.  Parker, 
14  Pick.  497;  Perry  Ins.  &  Trust  Co.  y.  Foster,  58  AH. 
602;  29  Am.  Rep.  779:  Strong  y.  Carrier,  17  Conn.  319; 
Mitchell  y.  Beal,  8  Yerg.  134;  29  Am.  Dec.  108;  Kane  y. 
Drake,  27  Ind.  29;  Vernon  y.  Morton,  8  Dana,  247;  Georore 
y.  Norris,  23  Ark.  121;  Claflin  y.  Rosenberg.  42  Mo.  439; 
97  Am.  Dec.  336;  Googins  y.  Gihnore,  47  Me.  9;  74  Am. 
Dec.  472;  Liyermorey.  McNair,  34  N.J.  Eq.  478;  Cobum 
y.  Pickerinf^,  3  N.  H.  415;  14  Am.  Dec.  375;  Morgan  y. 
Boffue,  7  Neb.  429;  Van  Hook  y.  Walton,  28  Tex.  69; 
Bullis  y.  Borden,  21  Wis.  136;  Guice  y.  Sanders,  21  La. 
An.  463;  Summer?  y.  Roos,  42  Miss.  749;  2  Am.  Rep.  653; 
Mead  y.  Phillips,  1  Sand.  Ch.  83;  Van  Buskirk  y.  Warren, 
13  Abb.  145. 

^  Hamilton  y.  RusaeU,  1  Cranch,  97;  Brooks  y.  Mar- 
bury,  11  Wheat.  78;  Conrad  y.  Atlantic  Ins.  Co.  1  Peters, 
386;  United  States  y.  Hooe,  1  Cranch,  116. 

*  Phettiplace  y.  Sayle?,  4  Mason,  312;  Strong  y.  Carrier, 
17  Conn.  319;  Thomwkins  y.  Wheeler,  16  Peters,  112; 
Bartletty.  Williams,  1  Pick.  295;  Brooks  y.  Marbury,  11 
Wheat.  78. 

7  Gardner  y.  Howland,  2  Pick.  699;  Inc^raham  y. 
Wheeler,  6  Conn.  277;  Wheeler  y.  Summer,  4  Mason,  183; 
Bholen  y.  Cleyeland,  5  Mason,  174. 

8  United  States  y.  Bank  of  U.  S.  8  Rob.  (La.)  262; 
Gardner  y.  Howland,  2  Pick.  599;  D'Wolf  y.  Harris,  4 


$  251  AssiGNMEirrs  for  creditoiis.  354 

Mason,  615;  Mann  v.  Huston,  1  Gray,  250;  Legg  v.  Wil- 
lard,  17  Pick.  140;  28  Am.  Dec.  282;  Leverenzv.  Haines, 
32  111.  357;  Bullis  v.  Montgomery,  50  N.  Y.  362. 

'  Cunningham  V.  Neville,  10  Serg.  &  B.  201;  Hitchcock 
V.  St.  John,  1  Hotf.  Ch.  511. 

*^  lb. ;  Dewey  v.  Adams,  4  Edw.  Ch.  21;  Hall  v.  Parsons, 
17  Vt.  271;  Caldwell  v.  Williams,  1  Ind.  405. 

11  Hall  V.  Wheeler,  13  Ind.  371;  Hitchcock  v.  St  John, 
1  Hoff.  Ch.  511;  Collins  v.  Brush,  9  Wend.  198. 

i^Eicks  Y.  Copeland,  53  Tex.  581;  37  Am.  Rep.  760; 
Wilson  V.  Forsyth,  24  Barb.  127;  Pike  v.  Baoon,  21  Me. 
280;  38  Am.  Dec.  259. 

"  Faxon  v.  Durant,  9  Met.  339. 

$  251.  Assent  of  creditors. — It  is  not  necessai-y 
that  the  assent  of  creditors  be  obtained  before  the 
rssignment  is  executed.^  The  more  general  rule  is 
that  the  assent  of  creditors  is  not  necessary  to  the 
validity  of  an  assignment.'  In  Alabama  some 
assignments  are  valid  without  the  assent  of  credit- 
ors,' some  are  not."*  In  Massachusetts  an  assign- 
ment is  not  valid  until  one  or  more  creditors  have 
assented  to  it,  and  such  assent  will  not  be  presumed.* 
In  Pennsylvania  such  assent  is  not  required;  *  nor 
in  Indiana;  ^  nor  Kentucky;  ®  nor  Michigan;  •  nor 
Tennessee;**  nor  Georgia;"  nor  Louisiana;"  nor 
Missouri;  *'  likewise  in  Rhode  Island,"  New  Mex- 
ico/* Maryland,**  Texas,"  Ohio,*^  Arkansas,"  and 
New  Hamr^shire.^  Assent  is  generally  required 
under  the  English  decisions.'*  Where  there  are 
restrictions  or  conditions  in  the  assignment  which  a 
creditor  might  not  wish  to  submit  to,  his  assent 
will  not  be  presumed.''  If  an  assignment  is  mad^ 
directly  to  creditors,  their  assent  to  it  is  always 
necessary.**  If  a  specified  time  is  fixed  witbin 
which  creditors  may  assent,  they  must  do  it  within 
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that  time  if  at  all,-*  but  noed  not  assent  at  tlie  time 
of  the  execution  of  the  instrument.*  Assent  may  b© 
in  writing,^  or  by  parol,"  or  implied  by  claiming^ 
or  receiving  any  benefits  under  the  assignment.* 
A  conditional  or  partial  assent  may  be  given.**  A 
tacit  assent  is  not  always  sufficient.  ^^  It  is  not  nec- 
essary that  the  assent  of  all  the  creditors  should  be 
had  unless  the  assignment  expressly  requires  it,** 
but  the  claims  of  those  assenting  should  equal  the 
assets  in  amount.**  A  ci'editor  may  assent  by 
attorney,  if  the  latter  has  been  properly  authorized,''^ 
or  one  partner  may  assent  for  the  firm.®*  Some- 
times an  otherwise  void  assignment  may  be  made 
valid  by  assent  of  creditors.^'  Assent  may  be  pre- 
sumed from  lapse  of  time,'^  but  the  presumption  is 
from  the  circumstances  ot*  the  case,  and  not  from  the 
assignment  itself.®®  A  creditor  does  not  assent  to 
«n  assignment  though  he  is  present  at  a  meeting 
of  creditors,  if  he  takes  no  part.*' 

^  Dance  v.  Seaman,  11  Gratt.  778;  Reinhard  v.  Bank 
of  Kentucky,  6  Mon.  B.  252;  Brashear  v.  West.  7  Petetts, 
608;  Skipwith*8  Ex'r  v.  Cunningham,  8  Leigh,  271;  31  Am. 
Dec.  642. 

2  Halsey  V.  Whitney,  4  Mason,  207;  Robbins  v.  Magee, 
76  Ind.  381;  Forbes  v.  Scannell,  13  Cal.  242;  Nicoll  v. 
Mumford,  4  Johns.  Ch.  622;  Ilankin  v.  Lodor,  21  Ala. 
330;  Valentine  v.  Decker,  43  Mo.  583;  Cunningham  v. 
Freeborn,  11  Wend.  240;  Brooks  v.  Marbury,  11  Wheat.  78. 

*  Rankin  v.  Lodor,  21  Ala.  380;  Lanier  v.  Driver,  24 
Al\  149;  Evans  V.  Lamar,  21  Ala.  333;  Townsend  v.  Har- 
we  1,  18  Ala.  301;  Hodge  v.  Wyatt,  10  Ala.  271. 

*  Brown  v.  Lyon,  17  Ala.  659;  Abercrombie  v.  Brad- 
ford, 16  Ala.  660;  Lockwood  v.  Nelson,  16  Ala.  294; 
Elmes  V.  Sutherland,  7  Ala.  262;  England  v.  Reynolds, 
38  Ala.  370;  Ashley  v.  Robinson,  29  Ala.  112. 

♦fierce  v.  O'Brien,  129  Mass.  314;  37  Am.  Rep.  360; 
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Swaa  V.  Crafts,  124  Mass.  453;  May  v.  WaBnemachery 
111  Mass.  202;  National  Mechanics'  and  Traders'  Bank 
V.  Eagle  Sugar  Refinery,  109  Mas*^.  38;  Marston  v.  Cobum, 
17  Mass.  454;  Russell  v.  Woodward,  10  Pick.  408;  Fall 
River  Iron  Works  v.  Croade,  15  Pick.  11. 

>  Klapp's  Assignees  v.  Shirk,  13  Pa.  St.  589. 

^  Eden  v.  Everson,  65  Ind.  113;  Robbins  v.  Magee,  76 
Ind.  381. 

"  Reinhard  v.  Bank  of  Kentucky,  6  Mon.  B.  252. 
•  Suydam  v.  Dequindre,  Harr.  Ch.  (Mich.)  347. 

10  Furman  v.  Fisher,  4  Cold.  626;  94  Am.  Dec.  210; 
Washington  v.  R^an,  5  Baxt.  (Tenn.)  622;  Brown  v.  Van- 
lier,  7  Humph.  239;  Brevard  v.  Neely,  2  Sneed,  164. 

1*  McBride  v.  Bohanan,  60  Ga.  527;  Jones  v.  Dougherty, 
10  Ga.  273. 

"  Fellows  V.  Vicksburg  R.  R.  &  B.  Co.  6  Rob.  246. 

"  Hmlse  V.  Marshall.  9  Mo.  App.  149;  Gale  v.  Mensing, 
20  Mo.  461;  64  Am.  Dec.  197. 

w  Smith  V.  MiUett,  11  R.  I.  528;  SadUer  v.  Fallon,  4 
R.  I.  490. 

1*  Leitensdorfer  v.  Webb,  1  N.  M.  34. 

w  Kalkman  v.  McElderry,  16  Md.  66. 

1^  Green  v.  Banks,  24  Tex.  508. 

w  Hyde  v.  Olds,  12  Ohio  St.  691. 

1^  Hempstead  v.  Johnston.  18  Ark.  123.  Bat  see  McCain 
V.  Pickens,  32  Ark.  399. 

»  Gen.  Stats.  N.  H.  (1878)  ch.  140,  §  3.  See  Derry  Bank 
V.  Davis,  44  N.  H.  548. 

^*  Garrard  v.  Lauderdale,  3  Sim.  1;  Smith  v.  Keating, 
Com.  B.  136;  Wallwyn  v.  Coutts,  3  Mer.  707;  Ingliss 
V.  Grant,  5  Term  Rep.  530;  Siggers  v.  Evans,  32  £ng. 
L.  &  Eq.  139. 

»Todd  V.  Bucknam,  11  Me.  41;  Wakeman  v.  Grover, 
4  Paige,  23;  Spinney  v.  Portsmouth  Co.  25  N.  H.  9;  North 
V.  Turner,  9  Serg.  &R.  244;  Shearer  v.  Loftin,  26  Ala.  703. 

**  Lawrence  v.  Davis,  3  McLe  n,  177;  Jones  v.  Dough- 
erty, 10  Ga.  273;  Nicollv.  Mumford,  4  Johas.  Ch.  522. 
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'*  Phoenix  Bank  v.  Sullivan,  9  Pick.  410;  De  Caters  v. 
Le  Ray  De  Chaimont,  2  Pais;e,  490;  Smith  v.  MiUett,  11 
R.  I.  628.     See  Banks  v.  Pdrtec,  99  U.  S.  325. 

^^^  Ward  V.  Laxnson,  6  Pick.  358;  Wheeler  v.  Sumner,  4 
Mason.  183;  Halsey  v.  Whitney,  4  Mat  on,  20G. 

2«  Bank  of  Bellows  Falls  v.  Deming,  17  Vt.  366. 

27  Brooks  Y.  Marbury,  11  Wheat.  78;  Wiley  v.  Collins, 
11  Me.  193. 

''May  V.  Wiinnemacher.  Ill  Mass.  2' 2;  Pierce  v. 
O'Brien,  129  Mas^".  314;  37  Am.  Rep.  360;  Zaring  v.  Cox, 
78  Ky.  527;  United  States  v.  Hoyt,  1  Blatchf.  C.  C.  332. 

2'  Scott  V.  Edes,  3  Minn.  387;  Chaffee  v.  Fourth  Na- 
tional Bank,  71  Me.  514;  36  Am.  Rep.  345;  Frierson  v. 
Branch,  30  Ark.  453;  Brooks  v.  Marbury,  11  Wheat.  78. 

**  Brown  v.  Lyon,  17  Ala.  669;  Deering  v.  Cox,  6 
Me.  404. 

'^  Fall  River  Iron  Works  v.  Croade,  15  Pick.  11;  Rap- 
ley  V.  Cummins,  11  Ark.  689. 

'2  Hastings  v.  Baldwi*',  17  Mass.  556;  Halsey  v.  Whit- 
ney, 4  Mason,  206;  Townev.  Rub^ee,  51  Vt.  62;  Mauldin 
V.  Armistead,  14  Ala.  702;  Rai.kin  v.  Lodor,  21  Ala.  380. 

^  Russell  V.  Woodward,  10  Pick.  408;  May  v.  Wanne-^ 
macher,  111  Mass.  202;  Everett  v.  Walcott,  16  Pick.  94; 
Sadler  v.  Immel,  15  Nev.  265. 

*•  Hatch  V.  Smith,  5  Mass.  53;  Vomon  v.  Morton,  8 
Dana,  247. 

^  Mackay  v.  Bloodgood,  9  Johns.  286;  Bruen  v.  Mar- 
quand,  17  Johns.  58;  Emerson  v.  Knower,  8  P.ck.  63. 

3«  Merrill  v.  Englesby  28  Vt.  150;  Eden  v.  Everson,  65 
Ind.  113;  White  v.  Banks,  21  Ala.  705;  56  Am.  Dec.  283; 
Stewart  V.  Spencer.  1  Curt.  167;  Chaffee  v.  Fourth  National 
Bmk,  71  Me.  514;  36  Am.  Rep.  345. 

^"f  Bas^ear  v.  West,  7  Peters,  608.  See  Gibson  v.  Rees, 
50  l\\  383;  Major  v.  Hill,  13  Mo.  247. 

^  Reiff  v.  Eshleman,  52  Md.  582;  Mackintosh  v.  Comer, 
33  Md.  598. 

'^  Waterman  v.  Spraguo  Manuf.  Co.  55  Conn.  554. 
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$  252.    How  and  wben  asalgxixaent  takes  effect. 

The  assignment  is  in  force  immediately  upon  its 
complete  execution  and  delivery.^  It  will  not  renew 
a  debt  so  as  to  take  it  out  of  the  statute  of  limita- 
tions,* and  it  is  to  have  just  the  effect  its  terms  and 
language  would  indicate  to  be  the  debtor's  inten- 
tion.' An  assignment  by  a  corporation  does  not 
work  a  dissolution  of  it,*  nor  transfer  any  especial 
powers  to  the  assignee  or  creditors;*  yet  a  corpora- 
tion may  be  practically  wound  up  by  an  assign- 
ment in  consequence  of  special  statutory  pro- 
visions.' A  copartnership  is  dissolved  by  an 
assignment.' 

^  Ingnun  v.  Kirkpatrick,  6  Irod.  Eq.  462;  51  Am.  Dec. 
428;  Weide  v.  Porter,  22  Minn.  429;  D  wight  v.  Overton, 
35  Tex.  390;  Hatcher  v.  Winters,  71  Mo.  30;  Delaware 
Co.  V.  Scranton,  34  N.  J.  Eq.  429;  Hall  v.  Denison,  17 
Vt.  310;  Missuner  v.  Ebersole,  87  Pa.  St.  109;  Wilson  v. 
Pearson,  20  111.  81;  Fiske  v.  Carr,  20  Me.  301;  Claytop 
V.  Johnson,  36  Ark.  406;  38  Am.  Rep.  40. 

«Niblackv.  Goodman,  67  Ind.  174. 

'Myers*  App.  78  Pa.  St.  452;  Hollina  v.  Mayer,  3Md. 
Ch.  343. 

*■  Germantown  R.  R.  Co.  v.  Fitler,  60  Pa.  St.  125;  100 
Am.  Dec.  546;  Parsons  v.  Powder,  48  N.  H.  66.  But  see 
Beaston  v.  Farmers'  Bank,  12  Peters,  138. 

'^Ib.;  Ohio  Life  Ins.  Co.  v.  Merchants  Ins.  Co.  II 
Humph.  7;  53  Am.  Dec.  742;  Bowen  v.  Lease.  5  Hill, 
221;  Purlbut  v.  Carter,  21  Barb.  221. 

•  Craig's  App.  92  Pa.  St.  396;  Ahl  v.  Rhoads,  84  Pa. 
St.  319;  flurlbut  v.  Carter,  21  Barb.  224. 

^  Gordon  v.  Freeman,  11  111.  14;  Horton's  App.  13  Pa. 
St  67;  Brown  v.  Agnew,  6  Watts  &  S.  238. 

$  258.  How  assignments  are  constraed. — As- 
signments are  to  be  so  interpreted  as  to  carry  the 
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intention  of  the  parties  into  effect,^  and  if  thet^  is 
any  uncertainty  in  the  langua^  it  should  be  held 
valid  and  binding,  if  possible.'  The  ordinary  pro- 
vision conveying  all  real  and  personal  property 
trcinsfers  both  firm  and  individual  [iroperty  of  both 
kinds.^  Heal  ^dtate  is  not  a«wigned  unless  so 
stated/  If  a  debtor  swears  that  he  hoM  included  all 
hi 3  property,  and  refers  for  description  to  schedules, 
his  realty  will  pass,^  and  some  authorities  even  go 
a. step  beyond  that.'  The  debts  are  to  be  paid  with 
or  without  preferences,  ^U^eording  to  the  tertns  of 
the  assignment  if  legal,  and  such  construction  is  to 
be  placed  upon  the  provisions  relating  to  them  as 
will  mo^t  nearly  do  justi6e  and  equity  to  all  inter- 
ested parties.'  The  word  "  goods"  includes  all  th6 
personal  propferty  of  every  kind.®  "  Clfeim"  will 
include  any  lis  pendens;^  and  "  terms"  has  a  more 
limited  meaning. ^^  An  indorser  is  not  released  by 
a  I  assent  to  the  assignment,  if  he,  as  a  creditor,  has 
also  assented  to  it.^^  If  a  limited  time  for  release 
is  fixed,  it  must  be  strictly  adhered  to."  Divi- 
dends may  be  received  before  granting  a  release  in 
full.'*  Authofily  giv^n  the  assijo^nee  must  not  in- 
jure or  jteopatdiz^  the  interests  of  the  creditbrs.** 

*  Coverdale  v.  Wilder,  17  Pick.  181;  Goodrich  v. 
DowAs,  6  Hill,  43Jft;  Darling  V.  Robert,  2i2  Wend.  483. 

2  BrighAta  v.  Tillinghait,  15  Barb.  618;  Ot^dver  v. 
Wnkemtn,  11  Weiid.  187;  Bdiaotty  v.  Beliamy's  A^bn'i^ 
6  FJa.  62. 

^  Von  Wettberg  v.  Carson,  44  Goun.  287;  WiUiams  v. 
Hatiley,  21  Kahs.  350;  30  Am.  Ren.  430;  B6ugh1»h  v. 
VtcMhy,  47  CoML  677;  Whai^tott  v.  "It^^r,  S  ftferg.  &R. 
176',  Mayo  v.  Shclfid,  1S  Ky.  634;  BliitoWi  v.  Kett)^,  37 
Mi^.  44^. 

«  Price  V.  Hayiieft,  37  MioU  487|  Bboadfl  ▼»  BUit,  84 
Pa.  3t.  31. 
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»  Pike  V.  Bacon,  21  Me.  280;  38  Am.  Dec.  259;  Couch 
y.  Delapaine.  2  N.  Y.  397:  Beiding  v.  Frankiand,  8  Lea. 
(Tenn.)  67:  41  Am.  Eep.  630. 

>  Union  Natl  Bank  v.  Bank  of  Commerce,  94  IH,  271; 
Kuefler  v.  Shreve,  78  Ey.  297;  Ivison  v.  Gaiasiot,  27  £ug. 
L.  &  £q.  483. 

7  Wilson  v.  Hanson,  12  Me.  58;  G-reenfield's  Est.  24 
Pa.  St.  232;  Dickinson  v.  Metacomet  Natl  Bank,  130 
Mats.  132;  Murrill  v.  Neill,  8  How.  414;  Collin  v.  Hed- 
man,  20  Ala.  661;  Coverdale  v.  Wilder,  17  Pick.  178; 
Pratt  V.  Adams,  7  Paige,  615;  Ward  v.  Lewis,  4  Pijk. 
518;  Bank  v.  Talcott,  22  Barb.  550. 

«  Dawdel  v.  Hamm,  2  Watts,  63. 

'  Jackson  v.  Losee,  4  Sand.  Ch.  381. 

i»  Hutchinson  v.  Lord,  1  Wis.  286;  60  Am.  Dec.  381. 

^^  Dickinson  v.  Metacomet  Natl  Bank,  130  Mas.>.  132; 
Glouce  ter  Bank  v.  Worcester,  10  Pick.  528;  Bmen  v. 
Marquand,  17  Johns.  58;  Lad  xrig  v.  Iglehart,  43  Md.  39. 

"  Pearpoint  v.  Graham,  4  Wash.  C.  C.  232;  Codding- 
ton  V.  Davis,  1  N.  Y.  186. 

"  Jewett  V.  Woodward,  1  Edw.  Ch.  195. 
w  Neally  v.  Ambrose,  21  Pick.  185;  Hitchcock  v.  Cad- 
mus. 2  Barb.  381. 

$  254.  Xn^alid  assigrnmeiits. — An  assignment 
void  if  opposed  by  creditors,  may  become  valid  if 
assented  to  by  them.^  Many  assignments  spoken 
of  as  void  are  only  voidable.'  Fraud  in  an  as- 
signment is  fatal  to  its  validity,'  for  such  an  in- 
strument must  be  executed  and  delivered  in  good 
faith.*  To  hinder,  delay  or  deprive  creditora  of 
what  they  might  and  should  receive  from  an  insol- 
vent estate  is  fraudulent,^  but  an  assignment  to 
realize  as  much  as  possible  from  the  assets  and 
make  an  equal  distribution  is  valid."  In  some 
states  a  fraudulent  intent  of  the  debtor  makes  an 


361  ASSIGNMENTS  FOR  CRBDITORS.  ^  254 

asngnnient  voii.'  in  others  not.^  The  presence  of 
fraud  is  usually  u  question  not  of  law,  but  of  fact;* 
sometimes  it  is  a  mixed  question  of  law  and  fact.** 
Fraud  must  be  proven  by  the  party  alleg  ng  it;" 
it  is  never  prfsuuied,'^  as  th^'re  is  a  presumption  of 
good  faith  tlirou'rhout/'  Fraud  is  to  be  proven 
largely  by  ciicumstances,"  but  the  evidence  must 
be  very  strong  ^*  Assippaments  are  sometimes 
fraudulent  upon  I  eir  face,^'  as  when  they  contain 
conditions,  reservations  or  stipulations  which  are 
manifestly  improper  or  illegal.*^  If  an  assignment 
can  be  earned  out  accord  ng  to  the  debtor's  intent 
without  creating  fraud,  it  will  be  valid^*^  If  origin- 
ally valid  no  subsequent  circumstances  will  invali- 
date an  assignment.*^  Any  misconduct  or  dis- 
honest management  of  the  trust  on  the  p.irt  of  the 
assignee  will  not  avoid  the  assignment.'*  Any 
previous  fraud  will  not  affect  an  assignment.^*  The 
instrument,  though  void  as  to  creditors,  is  valid  as 
between  the  immediate  parties,^  as  they  are  es- 
topped from  questioning  it.^  The  invalidity  of  an 
assignment  objected  to  by  creditors  does  not  inter- 
fere with  tlie  making  of  a  new  assignment  satis- 
factory to  all  interested.**  How  far  assignments 
may  be  avoided,  whether  considered  in  part  or  in 
fotOj  is  a  question  that  is  differently  regarded  in 
the  various  Statt'S.** 

1  Bodley  v.  Goodrich,  7  How.  277;  White  v.  Banks, 
21  Ala.  705;  Hone  v.  Henriquez,  13  Wend.  240;  27  Am. 
Dec.  204;  Merrill  v.  Englesby,  28  Vt.  150. 

'  Bigelow  V.  Baldwin,  1  Gray,  245;  Edwards  v.  Mit- 
chell, 1  Gray,  239. 

8  Mclntyre  v.  Benson,  20  III.  500. 

*  Johnson  v.  Whitwell,  7  Pick.  71;  Wright  v.  Linn, 
16  Texas,  34;  United  States  v.  Hooe,  1  Cranch,  116. 
FuHT  ON  Trusts— 31 
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*  Sexton  V.  Whea*on,  8  Wlieat.  229;  Gardner  v.  Oom- 
rrercial  Bank,  95  111.  298;  Dance  v.  Seaman,  11  Gratt. 
778;  IngrahaTn  v.  Gricf ',  13  Smecles  &  M.  22;  Potter  v. 
McDowell,  31  Mo.  62;  True  v.  Con -don,  44  N.  II.  48; 
B»ilf'y  V.  Mil's,  27  T  xis,  434;  Vernon  v.  Moiton,  8 
Dam,  247;  Kctelta<  v.  Wilson,  36  Barb.  298;  PuUiam  v. 
Newberry,  41  Ala.  168;  Arthur  v.  Bank  of  Vick«»- 
burg,  9  Smede««  &  M.  394;  Hubbard  v.  McNnuyh- 
ton,  43  Mich.  220;  38  Am.  Rep.  176;  Schuman  v.  Pedd\- 
cor.l,  50  Md.  560. 

«  Reed  v.  McTntyre,  98  U.  S.  507;  Baldwin  v.  Poet, 
22  Texas,  708;  75  Am.  Dec.  806;  Dickinso  •  v.  Tknham, 
12  Abb.  158;  Pike  v.  Bacon,  21  Me.  281;  38  Am.  Dec.  258. 

■f  Ruhl  V.  Phillips,  48  N.  Y.  125;  8  Am.  R' p.  552; 
St^ckney  v.  Crane,  35  Vt.  8S;  Work  v.  Eilis,  5 J  Ba  b. 
512;  Miin  v.  Lynch,  54  Md.  658;  Lampaon  v.  Arnold,  19 
Iowa,  479;  Kayser  v.  Heavenrich,  5  K^^ns.  324. 

8  Ma-bury  v.  Brooks,  7  Wheat.  550;  State  v.  Kecler, 
49  Mo.  ■648;  Thomas  v.  Talmadgc,  16  Obio  St.  433;  Sipe 
V.  Earman,  26  Gratt.  563. 

»  Hausclt  V.  Vilma^  76  N.  Y.  630;  K  vana-h  v.  Beck- 
with,  44Bjrb.  192;  Cunningham  v.  Fretbom,  11  Wend. 
240;  ^immo  v.  KMykendall,"85  111.  476.  See  Groodric  i  v. 
Downs,  6  Hd!,  438. 

'*  Gerov.  Murray,  6  Minn.  3C5;  Wakeman  v.  Da  ley, 
44  Bai'b.  503;  10  Am.  Rep.  551;  Nicholson  v.  Jjoavict,  4 
Sand.  .252;  Henry  v.  Root,  38  Mich.  371;  Billings  v. 
Billings,  2  Cal.  107;  56  Am.  Dec.  319. 

"  Blow  V.  Gage,  44  111.  208;  Nye  v.  Van  Husan,  6 
Mich.  328;  74  A-n.  Dec.  690;  Do'ld  v.  Hills,  21  Kans. 
707;  Bartlett  v.  Blake,  37  Me.  124;  58  Am.  Dec.  775; 
Belk  V.  Massey,  11  Rich.  614. 

1-  ThoTi'on  V.  Hook,  36  Cal.  223;  Hempstead  v.  John- 
son,  18  Ark.  123;  Fostc  v.  Brovin,  65  Ind.  234;  Reed  v. 
Noxon,  48  111.  323;  Kaine  v.  Weigloy,  22  Pa.  St.  179; 
I  'arkhurst  v.  McGraw,  24  Miss.  134;  Bogert  y.  Haight,  9 
Paige,  297. 

^^  Palmer  v.  Mason,  42  Mich.  146;  Brown  v.  Bartee,  10 
Smedes  &  M.  268;  United  States  v.  Bank  of  U.  S.  8  Rob. 
(La.)  403;  Shultz  v*  Hoagland,  85  N.  Y.  464;  Coyne  t. 
We..ver,  84  W.  T.  386. 
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1*  McDaniel  v.  Baca,  2  Ca!.  32S;  56  Am.  Dec.  339; 
Henckley  v.  HendricksoD,  5  McLcaD,  170;  Brinks  v. 
Heise,  84  Pa.  ^  t.  246;  Parkburstv.  McGmw,  24  Miss.  134. 

1*  Watkins  v.  WaUace,  19  Mich.  57;  Shultz  v.  Hoag- 
land,  85  N.  Y.  464. 

^*  Scewart  v.  Spenser,  1  Cart.  157. 

"  Bigelow  V.  Stringer,  40  Mo.  195;  Gard-  er  v.  Com- 
mercial Nat'l  Bulk,  95  III.  298;  Jc^seph  v.  Levi,  58  Miss. 
843;  Price  v.  Pitzer,  44  Md.  521;  llarris  v.  Sumner,  2 
Pick.  120;  Ziegler  v.  Maddox,  26  Mo.  575;  Kavanagh  v. 
Beckwith,  44  Baib.  192;  Schiele  v.  Healy,  61  How.  Pr.  73; 
Hubbard  v.  McNaughton,  43  Mich.  220;  Farrington  v. 
»extoD,  43  Mich.  454. 

1^  Forbes  v.  Scannell,  13  Cal.  242;  Ward  v.  Tingley,  4 
Sand.  Ch.  476;  Brigham  v.  TiUinghast,  15  Barb.  618. 

*^  Hardmann  v.  Bowen,  39  N.  Y.  200;  Shattuck  v. 
Freeman,  1  Met.  10;  Pierce  v.  Jackson,  2  R.  I.  35;  Wil- 
son V.  Berg,  88  Pa.  St.  167.  But  see  Shultz  v.  Hoag- 
land,  85  N.  Y.  464. 

*>  Beck  V.  Parker,  65  Pa.  St.  262;  Cuyler  v.  McCart- 
ney, 40  N.  Y.  221;  Eieks  v.  Copeland,  53  Texas,  581;  37 
Am.  Rep.  760;  Mathews  v.  Poultney,  33  Barb.  127. 

"  Wi  son  V.  Berg,  88  Pa.  St.  167;  Cooke  v.  Smith,  3 
Sand.  Ch.  333;  Reinhurd  v.  Bank  of  Kentucky,  6  Mon. 
B.  252. 

**  Bigelow  V.  Baldwin,  1  Gray,  245;  Rumery  v.  Mc- 
CuUoch,  54  Wis.  565;  Whitney  v.  Freeland,  26  Miss. 
481;  Smith  v.  Howard,  20  How.  Pr.  121;  George  v.  Wil- 
liamson, 26  Mo.  190;  72  Am.  Dec.  203;  Bradford  v.  Tap- 
pan,  11  Pick.  76. 

23  Schuman  v.  Peddicord,  50  Md.  560;  Richardson  v. 
Rogers,  45  Mich.  591;  Mills  v.  Argall,  6  Paige,  577. 

2*  Rumery  v.  McCulloch,  64  Wis.  565;  Firtt  Natl 
B  ink  V.  Hughes,  10  Mo.  App.  7. 

'^^  Bodley  v.  Goodrich,  7  How.  277;  Blake  v.  Hubbard, 
45  Mich.  1;  Prince  v.  Shepard,  9  Pick.  176;  Henderson 
V.  Iladilon,  12  Rich.  Eq.  407;  Rogers  v.  De  Forest,  7 
Paige,  272;  Campbell  v.  Woodworth,  24  N.  Y.  304; 
Fiedler  v.  Day,  2  Sand.   594;  Mussey  v.  Noyes,  26  Vt. 


$  255  ASSIGNMENTS  POU  CREDIT0F8.  364 

472;  Burke  v.  Mui-phy,  27  Miss.  1G7;  Irwin  v.  Keen, 
3  Wiiart.  347. 

$  255.  Hort^a^GB  in  tho  nature  of  assignments. 

Mortg.^.ges  containing  a  power  of  Eale  are  very 
similar  to  assignments.^  1  hat  wljicL  appears  to  be 
an  absolute  dead,  may  be  a  mortgage  or  merely  a 
security  for  debts,®  the  question  being  Ty;hether  the 
conveyance  is  given  as  a  security,  with  a  right  to 
redeem  upon  payment  of  the  debt.^  if  so,  there  is 
a  resulting  tru::t,  the  creditor  l>eing  the  cestui  que 
iinist.*  Special  ot.itutes  may  deteimine  the  bearing 
of  an  instrument  and  create  a  ti-ust  where  other- 
wise none  would  arise.^  Mortgages  and  trust  deeds 
are  in  many  respects  alike,  but  differ  in  many 
other.3,'  and  either  may  be  g  ven  for  a  variety  of 
purposes.'  The  naturo  of  the  power  of  sale  de- 
pends entirely  upon  the  language  cf  the  instru- 
ment or  the  local  statute.®  The  power  may  be 
c^anged  by  the  consent  of  all  the  interested 
parties,  if  properly  done."  The  language  of  the 
power  is  not  imj^ortant,  and  its  extent  may  be  en- 
larged by  implicn,tion;  a  ])Ower  of  sale  being  im- 
plied where  necessary  to  carry  out  the  intention  cf 
the  debtor,^ ^  and  a  i  ight  to  sell  includes  a  right  to 
convey. ^^  Various  condit  ons  are  attached  to  the 
power.  ^^  Powers  are  generally  revocable  J'  but 
powers  coupled  with  an  interest  are  irrevocable.** 
As  in  other  trust  instruments,  the  lei^'cl  title  is  iu 
the  tnistee.^*  If  a  sale  under  a  p  -wer,  after  the 
latter  has  been  extinguished,  is  made,  it  will  be 
void.*°  The  interest  of  a  moitgagor,  like  thj;t  of  a 
settlor,  is  a  species  of  estate,*'  and  the  power  of 
sale  is  collateral  to  it.*^  A  power  of  sale  may 
be  revived  after  it  has  been  once  extinguished.  ** 
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The  interests  of  mortgagees,  as  well  as  of  ceaiuia  que 
trusty  are  protected  by  proceedings  in  equity. '• 
The  same  duties,  rights,  and  privileges,  pertain  to 
a  trustee  under  such  an  instrument  as  to  trustees 
generally.'^  In  many  cases  the  proper  person  not 
only  may  but  must  execute  a  power  of  sale,'"  yot 
the  execution  of  the  power  may  be  opposed.'^  All 
these  powers  must  be  carried  out  strictly,  and  ex- 
actly in  accordance  with  their  terms. ^* 

*  Corder  v.  Morgan,  18  Ves.  344;  Curling  v.  Shuttle- 
worth,  6  Bing.  121;  Hyde  v.  Warren,  46  Miss.  13;  Fo- 
jjrarty  V.  ^awyer,  17  Cal.  580;  Sleo  v.  Manhattan  Co.  1 
Paige,  67;  Bradley  v.  PhUadelphia  R.  R.  Co.  36  Pa.  St.  141. 

'  Campbell  v.  Dearborn,  109  Maps.  130;  Russell  v. 
Southard,  12  How.  139;  Hughes  v.  Edwards,  9  Wheat. 
489;  Ferguson  v.  Haas,  64  N.  C.  772;  Judd  v.  Mosely,  30 
Iowa,  428;  Squire's  Appeal,  70  Pa.  St.  268. 

®  Eaton  V.  Whiting,  3  Pick.  484;  Fbarg  v.  Mann,  2 
Sum.  633;  Sargent  v.  Howe,  21  111.  149;  Jackfon  v. 
Blount,  2  Dev.  Eq.  555;  Johnson  v.  Clark,  6  Ark.  321. 

*  Sirgent  v.  Howe,  21  111.  153;  Woodruff  v.  Robb,  19 
Ohio,  217;  Wright  v.  Bundy,  11  Met.  398;  Bennett  v. 
Union  Bank,  5  Humph.  612. 

*  Fogarty  v.  Sawyer,  23  Cal.  570;  Smith  v.  Doe,  26 
Miss.  291;  Mageo  v.  Carpenter,  4  Ala.  469;  Wolfe  v. 
Do^ell,  13  Smedes  &  M.  103. 

«  Elliott  V.  Wood,  45  N.  Y.  71;  Wilson  v.  Troup,  7 
Johns.  Ch.  26. 

■^  B  rtlett  V.  Bartlett,  4  Allen,  440;  Boden  v.  Jaco,  17 
Ala.  344;  Young  v.  GratF,  28  III  20;  Thurston  v.  Pren- 
tiss, 1  Mich.  194. 

3  Richmond  v.  Hughes,  9  R.  I.  228;  Elliott  v.  Wood, 
45  N.  Y.  71;  Doolittlev.  Lewis,  7  Johns.  Ch.  45;  11  Am. 
Dec.  389;  Williams  v.  Otey,  8  Humph.  563;  47  Am. 
Dec.  632. 

.  ^  Balbridge  v.  Walton,  1  Mo.  520. 

^^  Goodrich  v.  Proctor,  1  Gray,  667;  Purdie  v.  Whitney, 
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20  Pick.  25;  Wing  v.  Cooper,  37  Vt.   169;  Mundy  v. 
Vawtier,  3  Gratt.  618;  Ilyman  v.  Deverenx,  63  N.  C.  624. 

"  Fogarty  v.  Sawyer,  17  Cal.  689;  Williams  v.  Otey,  8 
Humph.  563;  47  Am.  Dec.  632. 

i«  Kissam  v.  Dierkes,  49  N.  Y.  602;  Blount  v.  Carro- 
way,  67  N.  C.  396;  Pope  v.  Durant,  26  Iowa,  233. 

»  Mansfield  v.  Ma-^sfield,  6  Conn.  559;  16  Am.  Dec.  76. 

**  Brewer  v.  Winchester,  2  Allen,  3S9;  Sheridan  v. 
Welch,  8  Allen,  166;  Wilson  v.  Troup,  7  Johns.  Ch.  25; 
I'ydc  V.  W  rren,  46  Miss.  13;  Hannah  v.  Carrington,  18 
Ark.  104;  Berry  v.  Skinmr,  30  Md.  667. 

^*  Newman  v.  Ja-^kson,  12  Whea'''.  570;  Greenlof  v. 
Queen,  1  Peters,  138;  White  v.  Whitney,  3  Met.  81; 
Tavlor  v.  King,  6  Munf.  358;  8  Am.  Dec.  746;  Sargent 
V.  Howe,  21  111.  148. 

i«  Cameron  v.  Irwin,  5  Hill,  272;  Cook  v.  Dillon,  9 
Iowa,  407;  74  Am.  D<jc.  354;  Deyo  v.  Valkenberg,  6  Hill, 
246;  Doe  v.  Robin  op,  24  Miss.  688;  Huckabee  v.  Bill- 
ingsly,  16  Ala.  414;  60  Am.  Dec.  183. 

"  Harrison  V.  Jiattle,  1  Dev.  Pq.  541;  White  v.  Whit- 
ney, 3  Met.  81;  McGregor  v.  Hall,  3  Stewt.  &  P.  399. 

18  Alf^er  V.  Fay,  12  Pick.  322;  Keid  v.  Gordon,  S5  Md. 
184;  Prathorv.  McDowell,  8  Bush,  46;  Forbes  v.  Peacock, 
11  Sim.  152;  Stafford  v.  Buckley,  2  Ves.  Sr.  179. 

"  Salisbury  v.  Bigelow,  20  Pick.   174. 

^^  Jencks  V.  AVx-.nder,  11  Paige,  619;  Harrison  v.  Bat- 
tle, 1  Dev.  Fq.  541. 

21  Peter  v.  Beverly,  10  Peters,  532;  Taylor  v.  Bnham, 
5  Ho  -.  233;  Robertson  v.  Gaines,  2  Humph.  367;  Sen  1 
V.  Reeve,  2  Green  Ch.  84;  29  Am.  Dec.  604;  Glb^-s  v. 
Marsh,  2  Mot.  C43;  Parsons  v.  Boyd,  20  Ala.  118;  Maul- 
din  V.  Armistead,  14  Ala.  708. 

"^  Brewer  v.  Winchester,  2  Allen,  389;  Vamum  v. 
Mc^erve.  8  Allen,  158;  Strother  v.  Law,  54  111.  413;  Kcyrs 
V.  Wood,  21  Vt.  331;  Harnickellv.  Orndorff,  35  Md.  341; 
D  olittle  V.  Lewis,  7  Johns.  Ch.  45;  11  Am.  Dec.  383; 
Anderson  v.  Baumgartner,  27  Mo.  80;  Lucas  v.  Harris, 
20  111.  165. 

^  Howard  v.  Ames,  3  Met.  311;  Johnston  v.  Eason,  3 
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Ired.  Eq.  330;  Richards  v.  Holmes,  18  How.  143;  Jencks 
V.  Alexander,  11  Paige,  619;  Sabin  v.  St  ckney,  9  Vt.  164; 
Bossettv.  Fisher,  11  Gratt.492;  Hobson v.Beli,2Beav.  17. 

**  Smith  V.  Provin,  4  Allen,  516;  Gunter  v.  Janes,  9 
Cal.  643;  Griflan  v.  Marine  Co.  62  111.  130;  Bush  v. 
Stamps,  26  Miss.  463;  Elliott  v.  Wood,  63  Barb.  285; 
Hawkins  v.  Kemp,  3  East,  410;  Greenleaf  v.  Queen,  1 
Peters,  138;  Roarty  v.  Mitchell,  7  Gray,  243;  Speer  v. 
Hadduck,  31  Ixl.  439;  Curling  v.  Shuttleworth,  6  Bing.  121. 

i  256.  Power  of  sale. — ^The  trustee  is  bound  to 
tell  to  the  best  advantage,  to  exercise  good  faith 
end  reasonable  diligence.^  If  he  does  not  use 
judgment  and  care  in  the  details  of  the  sale,  he  may 
I  ecome  personally  liable  for  any  losses  occasioned 
thereby.^  A  sale  iui»y  be  either  public  or  private, 
unless  there  is  a  statutory  requirement  that  it  be 
public.''  Such  notice  as  the  terms  of  the  instru- 
ment or  the  statutes  require  must  be  given.*  No 
particular  form  of  notice  is  requited,  but  place  and 
time  must  be  coireotly  stated,^  but  it  must  be  such 
a3  to  invite  competition  and  identify  the  property.' 
The  holder  of  the  mortgage  and  the  owner  of  the 
equity  should  be  named  in  the  notice.^  Mere 
cleiical  or  trivial  eiTors  of  notice  will  not  invali- 
date the  sale.®  The  notice  must  contain  all  the 
essential  facts  correctly  stated.®  The  sale  must  be 
at  the  time  and  place  advertised. ''^  The  notice 
must  be  in  accordance  with  the  power."  Outside 
parties  cannot  interfere  to  question  the  notice,^ ^ 
and  any  inconsistencies  or  inaccuracies  may  be 
cured  by  lapse  of  time.*'  If  the  cestuis  qite  trust 
waive  all  iiTegularities,  they  are  not  likely  to  be 
further  questioned."  A  sale  may  be  adjourned 
for  proper  cause,*'  but  a  proper  notice  of  the  time 
and  place  of  adjournment  should  be  given.*'    A 
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power  of  sale  must  be  exercised  within  a  reasona- 
ble time,"  or  the  delay  may  be  evidence  of  fraud.** 
In  some  States  sales  may  be  for  cashor  on  credit,** 
in  others  for  cash  only.^®  Assigned  propei-ty  may 
be  sold  in  lots  or  as  a  whole.'*  Very  slight  evidence 
of  fraud  or  irregularity  will  invalidate  a  sale,^"*  and 
sometimes  a  sale  will  be  set  aside  on  account  cf 
gi-oss  inadequacy  in  the  price  received.^^ 

« 

^  Chesley  v.  Chesley,  49  Mo.  540;  Hunt  v.  Bass,  2  Dev. 
Eq.  292;  24  Am.  Dec.  274;  Johnston  v.  Eason,  3  Ired.  E<|. 
330;  Osgood  V.  Franklin,  2  Johns.  Ch.  27;  7  Am.  Dec.  513. 

'lb.;  Quackenbush  v.  Leonard,  9  Paige,  347;  Re 
Rider,  23  Hun,  91;  Melick  v.  Voorhees,  24  M.  J.  Eq.  305; 
Harvey's  AdmV  v.  Steptoe's  Adm'r,  17  Gratt.  289. 

*  Lawrence  v.  Farmer's  Co.  3  Kern.  200;  Cranston  v. 
Crane,  97  Mass.  459;  93  Am.  Dec.  106;  Gibbs  v.  Cunn-ng- 
ham,  1  Md.  Ch.  44;  Bousfield  v.  Hodges,  33  Beav.  90. 

*  Crocker  v.  Robertson,  8  Clarke  (Iowa),  404;  Minuse 
V.  Cox,  5  Johns.  Ch.  441;  9  Am.  Dec.  313;  Stine  v.  Wilk- 
son,  10  Mo.  75. 

*  Stephenson  v.  January,  49  Mo.  465;  Gray  v.  Shaw, 
14  Mo.  341;  Burnet  v.  Denniston,  5  Johns.  Ch.  35. 

*  Reeside  v.  Peter,  33  Md.  120;  Newman  v.  Jackson, 
12  Wheat.  570;  Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  04;  75 
Am.  Dec.  681. 

^  Hoffman  v.  Anthony,  6  R.  I.  282;  75  Am.  Dec.  701. 

®  Gray  v.  Shaw,  14  Mo.  341;  Newman  v.  Jackson, 
12  Wheat.  570;  Wellman  v.  Lawrence,  15  Mass.  326: 
Beattio  v.  Butler,  21  Mo.  313;  64  Am.  Dec.  234;  Early  v. 
Doc,  16  How.  610;  Coxe  v.  Halsted,  1  Greon  Ch.  311; 
Howard  v.  Hatch,  29  Barb.  297;  White  v.  Malcolm,  15 
I.!d.  529;  O'Neil  v.  Vanderburg,  25  Iowa,  104. 

®  Donohue  v.  Chase,  130  Mass.  139;  Merrill  v.  Fow;e, 
10  Allen,  350;  Jencks  v.  Alexander,  11  Paige,  619;  Bur- 
net v.  Dennioton,  5  Johns.  Ch.  35. 

^°  Dana  v.  Farrington,  4  Minn.  433;  Miller  v.  Hull,  4 
Denio,  104. 
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"  Bigler  V.  Waller,  14  Wall.  297;  Bunce  v.  Reed,  16 
Barb.  850;  Jackson  v.  Clark,  7  Johns.  217;  Gibson  v. 
Jones,  5  Leigh,  370. 

^*  Franklin  v.  Greene,  2  Allen,  619;  Hillegass  v.  Hille- 
gass,  5  Barr.  97;  Eiimoudson  v.  Welsh,  27  Ala.  578;  Larco 
V.  Oasaneuava,  30  Oal.  560. 

^'  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129;  8  Am. 
Dec.  467. 

^*  Schenck  v.  Ellingwood,  3  Edw.  Ch.  175;  Greenleaf  v. 
Queen,  1  Peters,  145. 

I'^Sayles  v.  Smith,  12  Wend.  67;  27  Am.  Dec.  117; 
B'charJs  v.  Holmes,  18  How.  143;  Miller  v.  Hull,  4 
Denio,  104. 

"  Johnston  v.  Eason,  3  Ired.  Eq.  330;  Westgate  v. 
Handlin,  7  How.  Pr.  372;  Bichards  v.  Holmes,  18  How. 
147;  Bennett  v.  Brund  ge,  8  Minn.  432;  Jackson  v. 
Clark,  7  Johns.  217.  But  see  GriflSn  v.  Marine  Co.  52  111. 
130;  Thornton  v.  Boyden,  31  111.  200. 

"  Clark  V.  Craig,  29  Mich.  398;  Hart  v.  Crane,  7 
Paige,  37. 

*^  lb. ;  Gore  v.  Clisby,  8  Pick.  666;  Inloes  v.  Am.  Ex. 
Bank,  11  Md.  173. 

*^  Hopkins  v.  Ray,  1  Met.  79;  Neally  v.  Ambrose,  21 
Pick.  185;  Couliling  v.  Coonrod,  6  Ohio  St,  611;  Mussey 
V.  Noyes,  26  Vt.  462;  Aultman  v.  Seiberling,  31  Ohio 
St.  201. 

20  Nicholson  v.  Leovitt,  6  N.  Y.  610;  67  Am.  Dec.  499; 
Burdick  v.  Post,  12  Barb.  184;  Sv7cyer*s  App.  5  Barr, 
377;  Est.  Davis  &  Desauque,  6  Whart.  630;  Beebe  v.  De 
Baun,  8  Ark.  510. 

21  Kellogg  V.  Carrico,  47  Mo.  157;  Gillespie  v.  Smith, 
29  111.  473;  81  Am  Dec.  328;  Johnson  v.  Williams,  4 
IJinn.  260;  Lamerson  v.  Marvin,  8  Barb.  9. 

22  C-anston  v.  Crane,  97  Mass.  459;  93  Am.  Dec.  196; 
Schoorhovcnv.  Pratt,  25  111.  457;  Bloom  v.  Rensselaer,  15 
111.  507;  Singleton  v.  Scott,  11  Iowa,  589;  Burnet  v. 
Denniston,  5  Johns.  Ch.  35;  Beattie  v.  Butler,  21  Mo.  313; 
Wade  V.  Harper,  3  Yerg.  383. 

«  Horsey  v.  Hough,   38    Md.   130;  Encking  v.  Sim- 
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mons,  28  Wis.  272;  Wright  v.   Wilaon,   2  Yerg.   294; 
Singleton  V.  Scott,  11  Iowa,  589. 

^  257.  Sale  of  property  assigned.— The  legal 
title  to  the  property  passes,*  and  the  p\u"chaser  ol>- 
tains  an  absolute  title,^  but  there  may  be  powers  in 
the  exercise  of  which  the  title  does  not  pass.'  If  a 
mortgage  isn  ot  properly  foreclosed,  the  right  of  re- 
demption is  not  barred.*  In  cases  of  glaring  irregu- 
lai'ity  equity  will  enjoin  the  sale,^  unless  the  debtor 
delays  so  long  that  he  is  estopped  from  talrinoj  any 
advantage  of  it.*  The  debt  must  be  liquidated,^ 
equity  interfering  to  prevent  litigation  and  to  com- 
pel the  exercise  of  good  faith.®  The  trustee  must 
jjay  from  the  proceeds  any  preferred  claims  in  the 
order  of  preferenc  ,  and  then  the  others  so  far  as  the 
assets  will  allow,  and  if  there  is  a  surplus  he  must 
dispose  of  it  according  to  the  terms  of  the  instrumeot 
from  which  he  derives  his  power  to  act  as  trustee.' 
An  assignee  cannot  exercise  a  power  for  his  own 
benefit,  and  can  neither  directly  nor  indirectly  in 
any  way  purchase  the  assigned  property  for  his  own 
use  and  advantage;^*  if  he  purchases  for  himself  he 
still  retains  it  in  trust  as  before.  **  Such  conveyances 
are  voidable  at  the  instance  of  the  cestui  que  trust 
only,^'^  and  an  innocent  purchaser  for  value  cannot 
be  disturbed.^^  The  assignee  must  be  responsible 
for  the  careful  management  of  the  assigned  property, 
but  he  is  not  entitled  to  and  must  not  receive  any 
jjersonal  gain  or  emolument  therefrom  beyond  his 
reasonable  compensation. ^  *  An  assignee  or  a  trustee 
may  purchase  by  applying  to  a  court  having  juris- 
diction and  discontinuing  either  temporarily  or  per- 
manently to  act  officially  in  the  matler.*^    Assignees 
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can  convey  by  agent  or  attorney.*'  Assignees  take 
as  joint  tenants,  and  all  must  join  in  a  conveyance,*^ 
but  tbey  must  warrant  only  as  against  their  own 
incumbrances.**  They  must  not  sell  without  prop- 
er authority,  and  then  not  on  credit.** 

^Newman  v.  Jackson,  12  Wheat.  570;  Carrington  v. 
Goddii',  13  Gratt.  600;  Gihson  v.  Jones,  5  Leigh,  370; 
Gale  V.  Mensmg,  20  Mo.  461;  64  Am  Deci  197;  Stimp- 
son  Y.  Fries,  2  Jones  £q.  156;  King  v.  Duntz,  11  Barb.  192. 

2  Eaton  V.  Whiting,  3  Pick.  484;  Brackett  v.  Banm,  50 
N.  Y.  8;  Bnmet  v.  JJenniston,  5  Johns.  Ch.  35;  Kinsley 
V.  Ami's,  2  Met.  29;  Corder  v.  Morgan,  18  Ves.  344; 
Brown  v.  Bartee,  10  Smedes  &  M.  268;  Fahhnan  v.  Shnm- 
way,  24  III.  127. 

*  Jackson  v.  Bowen,  7  Cowen,  13;  Smith  v.  Anders,  21 
Ala.  782;  Gi-bert  v.  Cooley,  Walk.  Ch.  494;  BaUey  v. 
^tna  Ins.  Co.  10  Allen,  286. 

*?chwar2  v.  Sears,  Walk.  Ch.  170;  Goldsmith  v. 
Osborrc,  1  Edw.  Ch.  560.  But  see  Driver  v.  Fortner,  5 
Port.  (AJ a.)  9. 

^  Van  Berghen  y.  Demarest,  4  Johns.  Ch.  37;  York  R. 
R.  Co.  V.  Myers,  43  Me.  232;  Matthie  y.  Edwards,  2  CoUes, 
465. 

*  Johnson  v.  Henry,  10  Johns.  185;  Doolittle  v.  Lewis, 
7  Johns.  Ch.  45;  11  Am.  Dec.  389. 

»  Sandford  v.  Mint,  24  Mich.  26;  Wilkins  v.  Gordon; 
11  Leigh,  547;  Bossett  v.  Fisher,  11  Gratt.  499;  Johnston 
v.  Eason,  3  Ired.  £q.  330. 

8  Echliff  V.  Baldwm,  16  Ves.  267;  Marks  y.  Morris,  2 
Munf.  407;  5  Am.  Dec.  481.  See  Casady  y.  Bosler,  II 
Iowa,  242;  Hyman  y.  Deyerenx,  63  N.  C.  624. 

*  Goaldin  y.  Bnckelew,  4  Cal.  107;  Pierce  y.  Robinson, 
13  Cal.  116;  Harrison  y.  Battle,  1  Dey.  Eq.  541;  Markay 
V.  Langley,  92  U.  S.  142;  Waller  y.  Harris,  20  Wend.  555; 
32  Am.  Dec.  590;  Presnell  y.  Landers,  5  Ired.  Eq.  251; 
White  y.  Watkin,  23  Mo.  429;  Moses  y.  Murgatroyd,  1 
Johns.  Ch.  119;  7  Am.  Dec.  478;  Graham  y.  King,  15 
Ala.  563. 
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w  Griffin  V.  Marine  Co.  62  HL  130;  Armstrong  v. 
Campbell,  3  Yerg.  201;  24  Am.  Dec.  560;  Blockley  v. 
Fowler,  21  Cal.  326;  Nichols  v.  Baxter.  5  R.  I.  491; 
Field  V.  Arrowfl'tith,  3  Humph.  442;  39  Am.  Dec.  185; 
Hyndman  v.  Hyndman,  19  Vt.  9;  43  Am.  Dec.  171; 
Romich  v.  ButterHeld,  11  Foster,  70;  09  Am.  Dec.  310; 
Parmentrr  v.  Walker,  9  R.  I.  225;  Heater  v.  Hester,  3 
Ired.  Eq,  9. 

**  Gunter  v.  Janes,  9  Cal.  643;  Benham  v.  Rcwe,  2  Cal. 
387;  56  Am.  Dec.  342;  Crntchficld  v.  Eaynes,  14  Ala.  49; 
Elliott  V.  Wood,  53  Barb.  285;  Lucas  v.  Oliver,  34  Ala. 
626;  Wade  v.  Harpet,  3  Yerg.  383. 

"  Parmenter  v.  Walker,  9  R.  I.  225;  Smith  v.  Frost,  70 
N.  Y.  66;  Brothers  V.  Brothers,  7  Ired.  Eq.  150;  E  mood- 
son  V.  Welsh,  27  Ala.  578;  Blauvelt  v.  Ackerman,  20  N. 
J.  Eq.  141;  Michoud  v.  Girod,  4  How.  557. 

18  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Dec.  106; 
Montague  v.  Dawes,  12  Alien,  397;  Robbins  v.  Bates,  4 
Cush.  104;  Sheldon  v.  Stryker,  42  B^rb.  284;  Ewing  v. 
CargUl,  13  Smeaes  &  M.  79. 

1*  Blauvelt  v.  Ackerman,  20  N.  J.  Eq.  141;  Brown  v. 
Rickets,  4  Johns.  Ch.  303;  8  Am.  Dec.  567;  Havvley  v. 
Mancius,  7  Johns.  Ch.  174;  Mathews  v.  Dragau<l,  3Desau8. 
25;  Michoud  v.  Girod,  4  How.  503;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252;  Van  Home  v.  Fonda,  5  Johns.  Ch.  388; 
Slade  V.  Van  Vechten,  11  Paige,  21;  Arnold  v.  Brown,  24 
Pick.  89;  35  Am.  Dec.  296;  Pratt  v.  Thornton,  28  Me. 
355;  Melick  v.  Voorhees,  24  N.  J.  Eq.  305;  Hunt  v.  Bass, 
2  Dev.  Eq.  292;  24  Am.  Dec.  284;  Patton  v.  Thompson,  2 
Jones'  Eq.  28$;  Richardson  v.  Jones,  3  Gill  &  J.  163;  22 
Am.  Dec.  393;  Zimmerman  v.  Harmon,  4  Rich.  Eq.  165; 
Dunlap  V.  Beckes,  23  Kan.  154;  Ownby  v.  Ely,  58^ 
Mo.  475. 

"  Michoud  r.  Girod,  4  How.  657;  Ex  parte  Bennett,  10 
Vea.  Jr.  3€1;  Campbell  v.  Walk^,  5  Ves.  Jr.  678. 

!•  Blight  V.  Schenck,  10  Barr,  286;  51  Am.  Dec.  478; 
Telford  V.  Barney,  1  Greene  (Iowa),  575;  Gillespie  v.  Smith, 
2?  111.  473;  Cranston  v.  Crane,  97  Mass.  459;  93  Am.  Deo. 
106.  But  see  Hawley  v.  James,  6  Paige,  318;  32  Am. 
Dec.  623. 
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"  Brennan  v.  WiUson,  71  N.  Y.  602. 

"  Benedict  v.  Morse,  10  Met.  223;  Barnard  v.  Duncan, 
38  Mo.  170;  Ennis  v.  Leach,  1  Ir-d.  Eq.  416;  Whi  «  v. 
Foljambe,  11  Vea.  345;  Hodges  v.  Blagrave,  ISBeav.  405. 

^•Baldwin  V.  Peet,  22  Tex.  708;  75  Am.  Dec.  80G; 
Patten's  App.  45  Pa.  S  .  151;  84  Am.  Dec.  479;  Welsh  v. 
Davis,  3  d.  C.  110;  16  Am.  Kep.  690. 

$  258.    Exacution  and  revocation  of  trust. — If 

tas  as  ignt^e  accepts  the  trust,  it  is  his  duty  to  turn 
t'je  assets  into  money  as  fast  as  possible,^  and  he 
must  use  due  care  and  diligence  in  the  management 
of  the  trust.^  8ometirae3  an  assignment  is  revoked 
foi'  the  purpose  of  changing  or  connecting  it  by  sub- 
stitutinoj  a  new  one;®  this  is  with  the  consent  of  par- 
tioc*.'*  In  America,  after  an  assignment  has  been 
delivered  and  accepted  by  the  assignee,  it  is  not  hs 
a  general  nile  revocable  by  the  assignor,*  nor  by 
the  assignor  and  assignee  t  >gether.*  In  many  in- 
stances where  an  assignment  might  otlierwise  be  re- 
voked, it  is  not  done  because  the  attempt  is  made 
too  late,^  unless  it  is  simply  for  the  purpose  of  cor- 
rection, and  opportunity  is  given  for  that  purpose." 
Sometimes  assignments  are  annulled  with  the  con- 
sent of  creditors.®  The  death  of  a  debtor  who  has 
assigned  does  not  work  a  revocation  of  the  assign- 
inent.^<» 

*  Woodward  v.  Marshall,  22  Pick.  474. 
«  Litchfield  v.  White,  3  Sand.  545. 

'  Vernon  v.  Morton,  8  Dina,  247;  Small  v.  Sproat,  3 
Met.  303;  Mills  v.  Argall,  6  Paige,  577;  Hone  v.  Wool- 
Bey,  2  Edw.  Ch.  289. 

*  Ward  V.  Lewis,  4  Pick.  520. 

*  Gibson  v.  Rees,  50  111.  383;  Walker  v.  Crowder,  2 
Ired,  Eq.  478;  Sheldon  v.  Smith,  28  Barb.  593;  Brown  v. 

Flint  on  Taubts— 39 
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Chamberlain,  9  Pla.  464;  Hall  v.  Deniaon,  17  Vt.  310j 
Sevier  v.  MoWhorter,  27  Mias.  442. 

•  Ward  V.  Lewis,  4  Picjs.  522;  Metcalf  v.  Van  Bnmt, 
37  Barb.  621;  Alpaugh  v.  Roberson,  27  N.  J.  Eq.  96. 

^  First;  Nat'l  Bank  v.  Hughes,  10  Mo.  App.  7;  Brevard 
V.  Neely,  2  Sneed,  164;  Hone  v.  Woolsey,  2  Edw.  Ch. 
289;  Gilt  V.  Dibrell,  10  Yerg.  146;  Jones  v.  Doughertv, 
IJGi.  273;  Dwightv.  Overton,  35  Tex.  390;  Robertson 
V.  Snblett,  6  Humph.  313;  Gibson  v.  Rees,  50  IlL  383; 
Messonier  v.  Kaumao,  3  Johns.  Ch.  66. 

'  Hone  V.  Woolsey,  2  Edw.  Ch.  289;  Brah"  v.  Eldridgp, 
17  Wis.  184;  Merrill  v.  Eaglesby,  28  Vt.  150;  Baker  v. 
Harlan,  3  Lea  (Tenn.),  505. 

''  Small  V.  Sproat,  3  Mtt.  303;  Empey  v.  Sherwood,  12 
Nev.  355. 

*<*  D  wight  V.  Overton,  35  Tex.  390;  Jones  v.  Dougherty, 
10  Ga.  273. 

$  259.    Possession    of   assig^ned    property. — 

The  assignee  should,  at  once,  enter  upon  and  take 
possession  of  the  property,^  and  the  books'  It 
will  not  do  to  make  the  assignor  an  agent,  or  at- 
to-'ney,  and  allow  him  to  remain  in  possession.'  If 
the  bu  ines*^  is  continued,  it  must  be  strictly  under 
t'je  managi^ment  and  control  of  the  assignee.*  0  ke 
delivery  of  possession  may  be  made  by  tu  niug 
over  .  the  keys  of  the  storehouse,^  and  in  some 
States  the  actual  giving  up  of  possession  by  the 
debtor  is  not  so  essential.*  An  assignee  must  be 
very  careful  ab  )Ut  goods  the  debtor  has  bought  con- 
ditionally.^ If  it  is  not  possible  to  take  actual 
,)»os(8e8sion  of  assigned  property,  notice  should  be 
g.ven,  a  demand  made,  and  everything  possible  done 
to  reduce  it  to  the  assignee's  possession.^  An  as- 
>  Bvgnee  is  not  obliged  to  pay  rent  under  a  lease;'  he 
may  "waive  the  lease/^  but  taking  possession  of  pioaQi- 
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iseSy  may  hold  the  assignee  liable  under  the  lease.  ^^ 
Within  proper  limits  the  debtor  may  be  employed 
as  an  agent  of  the  assignee,  and  receive  a  reason- 
able com)XiUsatioii  therefoi*/'  but  the  assent  of 
the  court  to  this  may  be  required." 
^  Mackintosh  v.  Comer,  33  Md.  598. 

*  Hudson  v.  Maze,  3  Scam.  578. 

»  Smith  V.  Leavitts,  10  Ala.  92;  Butler  v.  Stoddard,  7 
Paige,  163;  BaU  v.  Loomis,  29  N.  Y.  412;  Currie  v. 
Hart,  2  Sand.  Ch.  353. 

^Pine  V.  Bickert,  21  Barb.  469;  Connah  v.  Sedg^ 
wick,  1  BoLrh.  210;  Dolson  v.  Kerr,  5  Hun,  643;  Con- 
8'aatine  v.  Twelves,  29  Ala.  607;  Wright  v.  Linn,  16 
Texas  34. 

*  Bullis  V.  Montgomery,  60  K.  Y.  362. 

*  Strong  V.  Carrier,  17  Conn.  319;  Flanigan  v.  Lamp« 
man,  12  Mich.  58;  HoUister  v.  Loud,  2  Mich.  310. 

^  Haggerty  v.  Palmer,  6  Johns.  Ch.  437. 

8  Mr)ore  V.  Willett,  35  Barb.  663;  Wheeler  v.  Sumner, 
4  Mason,  183;  Griffin  v.  Alsop,  4  Cal.  406;  Gardner  v. 
Howland,  2  Pick.  599;  Mann  v.  Huston,  1  Gray,  250; 
Bholen  v.  Cleveland,  5  Mason,  174. 

'  Dennistoun  v.  Hubbell,  10  Bosw.  156;  Pratt  v. 
Levan,  1  Miles  ( Penu. )  358. 

^0  Jermain  v.  Pattison,  46  Barb.  9;  Dorrance  v.  Jones, 
27  A'a.  630;  Horwitz  v.  Davis,  16  Md.  313. 

"  Clarke  v.  Hume,  Russ.  &  M.  207;  Welch  v.  Myers, 
4  Camp.  368. 

^'  Shattnck  v.  Freeman,  1  Met.  10;  Blow  v.  Gage,  44 
111.  208;  Gordon  V.  Cannon,  18  Gratt.  387;  Hitchco  k  v. 
St.  John,  Hofif.  Ch.  511;  Casey  v.  Janes,  37  N.  Y.  608; 
Van  Hook  v.  Walton,  28  Texas,  69;  Dunlap  v.  Bourn on- 
vi'le,  26  Pa.  St.  72;  Wilbur  v.  Fradenburgh,  52  B-ro. 
476;  Powers  v.  Green,  14  111.  386. 

"  Peck  V.  Whiting,  21  Conn.  206. 

i  260.  The  voluntary  assignee. — The  assignee 
takes  just  the  rights  the  debtor  had,^  and  holds 
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the  assigned  property  subject  to  the  same  liens, 
charges,  equities,  taxes  and  set-offs;*  but  in  some 
States  a  different  rule  prevails  ^  The  principal  du- 
ties of  the  assignee  afe  to  take  possession  of  the 
property,  turn  the  assets  into  cash  and  distribute 
it,  ratably  o  accordins:  to  law  and  the  assignment, 
auiong  the  creditors/*  His  chief  duty  is  to  ad- 
minister the  truht  property,*  and  he  must  do  it 
within  a  reasonable  time.*  The  assignee  has  the 
general  custody  of  the  assigned  property,^  and  he 
has  full  power  to  obtain  possession  of  it.® 

^  Morris's  App.  88  Pa.  St.  368;  James  v.  Mec'  anics' 
Nit'J  Bank,  12  R.  I.  460;  Hodgson  v.  Barrett,  33  Ohio 
St.  63. 

2  Ha  haw  ly  v.  Fall  River  Nat'l  Bank,  131  Mass.  14; 
Griffin  v.  Walh.ce,  66  Ind.  410;  Wright  v.  Wigton,  84 
Pa.  St.  103;  Frost  v.  Wilson,  70  Mo.  664;  Moody  v.  Sit- 
ton,  2  Ireil.  Eq.  382;  Roberts  v.  Corbin,  26  Iowa,  316; 
Warner  v.  Jiime<on,  52  Iowa,  70;  Mumper  v.  Rushmoro, 
79  N.  Y.  19;  Tib  .etts  V.  Weaver,  5  Strob.  144;  O'Hara 
V.  Jones,  40  111.  288;  Mellon's  App.  32  Pa.  St.  121. 

'Palme;-  v.  Woodward,  28  Conn.  248;  B 'Uuhton  v. 
Crosby,  47  Co'.n.  577;  Slade  v.  Van  Vechtep,  11  Paig-, 
21;  Ha^'p:ovtv  v.  Palmer,  6  Johns.  Ch.  437;  Harci castle  v. 
Fisher,  2i  Mo.  70;  Exchange  Bank  v.  Knox,  19G.att. 
739;  Wi.k  in  n  v.  Barrows,  41  Mich.  363;  Kilbourne  v. 
Fay,  29  < '  io  204;  23  Am.  Rep.  741;  Mann  v.  Flower.  25 
Minn.  5)  ;  W.irner  v.  Jameson,  52  Iowa,  70;  Clark  v. 
Flint,  2L>  Pi  k.  231;  Chace  v.  Chapin,  130  Mas-..  128. 

♦  For  •  3  v.  .S3annell,  13  Cal.  242;  Clark  v.  Stanton,  24 
Minn.  2: /J;  Hi  Lewis,  81  N.  Y.  421;  Field  v.  Flanders, 
40  111.  470;  McLellm's  App.  26  Pa.  St.  463;  Davis  v. 
Newconj]),  72  Ind.  413. 

^  Re  Marnuand,  57  How.  Pr.  477;  Bellamy  v.  Bet 
lamys  A  Im'r,  0  Fla.  62. 

«  Pag.  V.  ( >lcor,T,,  28  Vt.  469. 

^  Woodward  v.  Marshall,  22  Pick,  474;  Whitney  v. 
Krows,  11  Barb.  198. 
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8  Boyle  V.  Peckham,  9  R  I.  21;  Pillsbury  v.  Einjnm, 
33  K  J.  Eq.  287;  36  Am.  Rep.  666;  Mark's  App.  85  Pa. 
St.  231;  Brownell  v.  Curtis,  10  Paige,  210;  Sixth  Ward 
Baildinjj  Assoc,  v.  Willson,  41  Md.  606;  Southard  v.  Ben- 
ner,  72  N.  Y.  424;  Taylor  v.  Atwood,  47  Conn.  498;  Leon- 
ard V.  Clinton,  26  Hun,  288. 

$  261.  Dividends  to  creditors. — ^The  assignee 
should  treat  those  as  creditors  who  are  so  acknowl- 
'' edged  by  the  debtor  ia  the  assignment  or  the 
schedules,*  and  follow  the  exact  terms  of  the  assign- 
ment in  this  respect,''  the  liabilities  being  thus 
prima  facie  fixed.*  Only  those  debts  existing  at 
the  time  of  the  assignment  should  be  paid  by  the 
assignee,*  but  a  prior  claim  subsequently  put  in 
judgment  comes  within  the  assignment.*  The 
schedules,  the  books  of  the  debtor,  and  other  evi- 
dence, may  be  examined  in  determining  claims.* 
Sometimes  an  assignee  may  pay  doubtful  claims^ 
taking  security  against  any  personal  loss.^  A  claim 
must  be  recognized  as  valid  unless  it  is  properly 
objected  to.^  It  is  in  general  assignments  that 
preferences  to  certain  classes  of  debts  are  allowed, 
partial  assignments  doing  away  with  all  priorities.* 
Secured  creditors  must  follow  some  recognized  rule 
as  to  the  pajonent  of  their  claims.**  The  nature 
and  kind  of  priorities  vary  in  the  different  States 
according  to  the  local  statutes."  The  amount  of 
claims  is  the  amount  due  when  dividends  are 
made;*^  but  this  rule  has  been  somewhat  modified.** 
Ordinarily,  the  creditors  are  entitled  to  have  in- 
terest computed  upon  their  claims."  The  payment 
of  a  dividend  upon  a  claim  does  not  affect  the 
statute  of  limitations.**  Any  surplus  remaining 
after  all  the  debts  and  the  expenses  have  been  paid 
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fchould  be  turned  over  to  the  asbignor,**  but  flome> 
times  the  creditors  are  entitled  to  it  ratably. ^^ 

*  Cregar  v.  Cramer,  31  N.  J.  Eq.  376;  Ward  v.  Lewii^ 
4  Pick.  618. 

>  Zaring  v.  Cox,  78  Ky.  627;  Lea's  Appeal,  9  Barr,  604; 
Meyer's  Appeal,  78  Pa.  St.  462. 

^  Bason  v.  Hwrden,  72  N.  C.  287;  Henry  v.  Murphy, 
6-1  'Ala.  246;  Gates  v.  Labeaume,  19  Mo.  17;  Gundry  v. 
Vivian,  17  Wis.  437;  Allmandv.  Russell,  6  Ired.  Eq.  183. 

« Borne  Ex.  Bink  v.  Eames,  4  Abb.  N.  Y.  App.  83; 

Sheldon  v.  Smith,  28  Barb.  694. 

^  Pittsburg  and  Sceubenville  R.   R.   Co.'s  Appeal,  3 

Gra..t(Pa.),  68. 

^  Kavanagh  v.  Beckwith,  44  Barb.  192;  AUmand  v. 
Russell,  6  Ired.  Eq.  183;  Posey  v.  Decatur  B^nk,  12 
Ala.  802. 

^  Meacham  v.  Stemes,  9  Paige,  398;  Johns  v.  l^b,  6 
Barr,  232;  Pratt  v.  Adams,  7  Paige,  639;  Beach  v.  Fulton 
Bank,  3  Wend.  673. 

8  MiUer  v.  Mulford,  31  N.  J.  Eq.  661. 

»  United  States  v.  Howland,  4  Wheat.  108;  United 
States  V.  Munroe,  6  Mason,  672;  United  States  v.  McClel- 
lau,  3  Sum.  346;  United  States  v.  Hooe,  1  Cranch,  116. 

WGrarffs  Appeal,  79  Pa.   St.   146;  Wurtz  v.  Hart,  13 
Iowa,  615;  Midge'ey  v.  Slocnmb,  32  How.  Pr.  423;  Bell  v. 
'Itemmg  s  Ex'rs,  12  N.  J.  Eq.  490. 

"  Goodwin  v.  Sharkey,  80  Pa.  St,  149;  Keely  v.  Gas- 
sidy,  93  Pa.  St.  318;  Gould  v.  Kerr,  62  Ga.  619;  Hadden 
V.  Knickerbocker,  70  111.  677;  22  Am.  Rep.  80;  Hoyt  v. 
Sprague,  103  U.  n.  613;  Tenney  v.  Johnson,  43  N.  H.  144; 
Phelps  V.  McXeely,  66  Mo.  654;  27  Am.  Rep.  378. 

**  Bank  of  Pennsylvania  v.  McCalmont,  4  Rawle,  307; 
Amnry  v.  Francis,  16  Mass.  308;  Bealey  v.  Lawrence,  1 1 
Pitige,  681;  Cabot  Bxnk  v.  Bodman,  11  Gray,  134. 

"  Citizens'  Bank  v.  Patterson,  78  Ky.  291;  Brough*8 
EatAte,  71  Pa.  St.  460;  Miller's  Estate,  82  Pa.  St.  113. 

^*  Bryant  v.  Russell,  23  Pick.  608;  Scott  v.  Morris,  1^ 
rg.  &  R.  123;  lugrah&m  v.  Grigg,  13  Smedes  &  M.  22. 
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«  Stoddard  v.  Boane,  7  Gray,  387;  Pickett  v.  Kin{?,  34 
Barb.  193;  Roosevelt  v.  Mark,  6  Johns.  Ch.  266;  Mari- 
entiud  V.  Mosler,  16  Ohio  St.  566. 

*•  Lazarus  v.  Commonwealth  Ins.  Co.  19  Pick.  81;  Hal- 
B«y  V.  Whitney,  4  Mason,  206;  Brashear  v.  West,  7  Peters, 
608;  Be  Potter,  54  Pa.  8t.  465. 

"  Mowry's  Appeal,  04  Pa.  St.  376;  Smith  v.  MiUett,  11 
B.  L  528;  Douglas  v.  Simpson,  121  Mass.  281. 

$  262.  Assignee'B  liability. —  An  assignee  is 
bound  to  exercise  due  diligence  and  good  faith, ^  and 
is  liable  for  loss  restdting  from  negl  gence  or  mis- 
use of  trust  funds,'  and  it  need  not  be  gross  hut 
merely  ordinary  negligence.'  There  are  some 
cases  of  mistake  where  an  assignee  is  not  liable; 
others  where  he  is.*  An  assignee  will  be  protected 
for  what  he  has  done  in  good  faith  under  an  in- 
strument subsequently  declared  invalid.*  Ass%n- 
ees  are  given  the  benefit  of  any  doubt  and  are  pre- 
sumed to  have  perfc^rmed  their  duties  in  good 
faith.'  In  the  case  of  co-assignees,  each  is  gener- 
ally liable  only  <br  his  own  acts.^  The  liability  of 
sureties  on  an  assignee's  bond  is  the  liability  of 
the  assignee  himself.' 

^  Freemon  v.  Cook,  6  Ired.  Eq.  373;  Hext  v.  Porcher, 
1  Strob.  Eq.  170;  Davis  v.  Harman,  21  Gratt.  200; 
Goodwin  v.  Mix,  38  111.  115. 

*  Meacham  v.  Stemes,  9  Paige,  398;  Litchfield  v. 
White,  3  Sand.  645;  Williams  v.  Otey,  8  TInmph.  563;  47 
Am.  Dec.  632;  Clark  v.  Gibboney,  3  Hughes,  391. 

9  Winn  v.  Crosby,  52  How.  Pr.  174;  Royall's  Adm'r 
V.  McKenzie,  25  Ala.  363;  Simpson  v.  Gowdy,  19  Ind. 
292;  Cooper  v.  Day,  1  Rich.  Eq.  36;  Pingree  v.  Com- 
Btock,  18  Pick.  46;  Chamberaburg  Association's  App.  76 
Pa.  St.  203;  Blauvelt  v.  Ackerman,  20  N.  J.  Eq.  141; 
Page  V.  Olcott,  28  Vt.  465. 

*  Chittenden  v.  Brewster,  2  Wall.  191;  Booth  v.  Conn. 
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Mutual  Ins.  Co.  43  Mich.  299;  In  re  Dnrfee,  4  IL  I.  401; 
PinkBton  v.  Brewster,  14  Ala.  315;  Ward  v.  Lewis,  4 
Pick.  518;  Gill  v.  Carmine,  55  Mel.  339;  Dimmock  v. 
Bixby,  20  Pick.  368;  Pratt  v.  Adams,  7  R  Jge,  615. 

*  Hawley  v.  James,  16  Wend.  61;  32  Am.  Dec.  623; 
Thoraaon  v.  Hickok,  37  Vt.  454;  In  re  Wilson,  4  Barr, 
430;  Crowninshield  v.  Kittredge,  7  Met.  520. 

•  P;ige  V.  Olcott,  28  Vt.  465;  Goodwin  v.  Mix,  38  HL 
115;  Maccubbin  v.  Cromwell,  7  Gill  &  J.  157. 

'  Monell  V.  Monell,  5  Johns.  Ch.  283;  9  Am.  Dec. 
298;  Stell's  App.  10  Barr,  149;  MUIer  v.  SUgh,  10  Rich. 
Eq.  247;  Brice  v.  Stokes,  11  Ves.  Jr.  319;  Mumford  v. 
Murrav,  6  Johns.  Ch.  1. 

«  Slate  V.  Hart,  38  Mo.  44;  Morrill  v.  Richardson,  9 
Pick.  84;  Patterson's  App.  48  Pa.  St.  342;  Lahm  v. 
Johnston,  32  Ohio  St.  590;  Little  v.  Commonwealth,  48 
Pa.  St.  337. 

$  263.  Creditors  may  come  in  or  proceed  as  if 
no  assignment  had  been  made.*  Creditors  may 
ratify  an  assignment,  though  made  unbeknown  to 
them,  and  compel  its  execution,^  but  a  ratification 
must  be  of  the  whole  instrument."  If  any  time  is 
fixed  by  the  assignment  or  by  statute  witlun  which 
creditors  must  come  in,  they  must  conform  to  the  re- 
quirements in  this  respect.*  Creditors  must  give 
such  notice  of  acceptance  as  the  assignment  requires, 
and  conform  to  any  conditions  imposed  therein.* 
If  a  creditor  accepts,  he  must  take  only  what  the 
assignment  gives  him,  for  if  he  is  dissatisfied,  his 
remedy  is  to  try  to  set  the  instrument  aside.*  A 
creditor  receiving  a  dividend  must  apply  it  pro  rata 
to  liis  claims  if  more  than  one.^  Creditors  accept- 
ing are  estopped  to  oppose  the  assignment,'*  though 
not  if  they  subsequently  discover  fraud  in  it." 
Preferred  creditors  may  collect  from  either  fund 
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equally  open  to  them,  but  should  interfeiie  with 
other  creditors  as  little  as  \  possible.  *®     Creditors  ni ay 
,  also  come  in  under  any  decree  to  enforce  an  assigz.- 
ment." 

1  Geigse  v.  Beall,  3  Wis.  367. 

'  Shepherd  v.  McEvers,  4  Johns.  Oh.  136;  8  Am.  Dec. 
6ol;  Jewett  v.  Woodward,  1  Eiw.  Ch.  195;  Hiitcher  v. 
Winters,  71  Mo.  30;  Pin^ree  v.  Comstock,  IS  Pick.  46; 
ZiegleWs  App.  84  Pa.  St.  342. 

^  Frierson  v.  Branch,  30  Ark.  453;  Jeflferis'a  App.  33  Pa. 
St.  39. 

*  Battles  V.  Fobe«»,  21  Pick.  239;  Dedham  Bank  v. 
Kichards,  2  Met.  105;  Vanderveer  v.  Conover,  IG  N.  J. 
487;  Owens  v.  Ramsdell,  33  Ohio  St.  439;  EUison  v. 
Lindsley,  33  N.  J.  Eq.  268. 

*  Halsey  v.  Whitney,  4  Mason,  206;  Jewett  v.  Wood- 
ward, 1  Edw.  Ch.  195;  Acton  v.  Wo<  dgate,  2  Mylue  & 
K.  492;  Lancaster  y.  Elce,  31  Beav.  325. 

*  Pratt  V.  Adams,  7  Paige,  615;  Harrison  v.  Winston, 
2  Tenn.  Ch.  544:  Olmsteadv.  Herrick,  1  Smith  E.  D.  310; 
Lanahan  v.  Latrobe,  7  Md.  268;  Vanderveer  v.  Conover, 
16  N.  J.  487. 

^  Commercial  Bank  v.  Canmineham,  24  Pick.  270. 

8  Scott  V.  Edes,  3  Minn.  377;  Wallace  v.  Camming,  27 
Iia.  An.  631;  Fiske  v.  Carr,  20  Me.  301;  Varnum  v.  Evans, 
2  McMallan,  409. 

^  Vose  V.  Holcomb,  31  Me.  407;  Weber  v.  Samuel,  7 
Barr,  499;  Babcock  v.  Dill,  43  Barb.  583. 

*°  Besley  v.  Lawrence,  11  Paige,  581, 

**  Morris  v.  Mowatt,  4  Paige,  142;  Pratt  v.  Rathbnn,  7 
Paige,  269;  Pearson  v.  Kockhill,  4  Mon.  B.  296;  Parmelee 
V.  Egan,  7  Paigo,  610. 

$  264.  Proceedings  in  regard  to  assignees. 
If  an  assignee  does  not  accept,  the  vacancy  will  be 
filled  by  ths  court,*  and  if  he  has  accepted  ho  can- 
not resign  without  the  consent  of  the  parties  in 
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interest  or  an  order  of  court.'  If  the  aaedgnee 
leave "»  th«^  jurisdiction  he  may  be  removed  from 
the  trust.'  If  he  is  guilty  of  misconduct  or  neglect 
he  may  be  removed;^  likewise  if  he  becomes  incapaci- 
tated for  any  reason.^  In  case  of  death,  if  there 
are  any  assignees  surviving:,  the  trust  devolves 
upon  them.'  If  there  is  no  surviving  assignee, 
then  a  new  one  will  be  appointed,  as  in  the  case  of 
non-acceptance.^  An  assignee  must  carry  out  & 
provision  to  pay  creditors  jyro  rata,^ 

^  Ratcliffe  v.  Sangaton,  18  Md.  383;  Furman  v.  Fisher, 
4  Cold.  626;  94  Am.  Dec.  210;  Johnson  v.  Herring,  46  Pa. 
St.  415;  Kinjifv.  Donnelly,  5  Paige,  46;  Haughton  v.  Davis, 
23  Me.  28;  Hobart  v.  Andrews,  21  Pick.  526. 

'  Alpaagh  v.  Roberson,  27  N.  J.  Eq.  96;  Cmger  v. 
Halliday,  11  Paicre,  314;  Shepherd  v.  McEvers,  4  Johns. 
Ch.  136;  8  Am.  Dec.  561;  Bithune  v.  Dougherty,  30  Ga. 
770;  Drane  v.  Ganter,  19  Ala.  731. 

8  Cullumv.  B.-anch  Bank,  23  Ala.  797. 

*  Hatcher  v.  Winters,  71  Mo.  30;  Mandel  v.  Peay,  20 
Ark.  325;  Re  Bryce,  56  How.  Pr.  359;  The  People  v. 
Norton,  9  N.  Y.  176;  Re  Cohn,  78  N.  Y.  248;  Thomas  v. 
Talmadge,  16  Ohio  St.  433;  Fournierv.  Incraham,  7  Watts 
&.S.  27;LRe  Duffee,  4R.  I.  401;  Reed  v.  Emery,  8  Paige, 
417;  35  Am.  Dec.  720;  Von  Hein  v.  Elkus,  8  Hun,  516. 

B  Saarez  V.  Pumpelly,  2  Sand.  Ch.  336;  Bayles  v.  Staats, 
1  Hals.  Ch.  513. 

•  Brennan  v.  Willson,  71  N.  Y.  502;  Hannah  v.  Ckr- 
rington,  18  Ark  85;  Hart  v.  Bilklo^,  2  Edw.  Ch.  70; 
Stewart  v.  Pettus,  10  Mo.  755;  Peck  v.  Ingrabiun^  28 
Miss.  246. 

7  Petition  of  Ballou,  11  R.  I.  359;  Be  Grove,  64  Bari>. 
5&^6. 

3  Sharp  V.  Goodwin,  51  Cal.  219. 

$  365.  Beleasa  by  creditom — Generally  a  full 
release  of  the  debtor  is  a  condition  to  be  fuIfiOed 
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befcpre  any  dividend  will  be  paid.^  A  release  must 
be  given  within  a  specified  time,  if  reqirired.'  The 
release  ra«y  be  in  any  form  required  by  the  assign- 
ment, or  in  general  form,  under  seal,  without  modi- 
fications,^ and  it  sboald  be  given,  where  no  time  is 
specified,  within  a  re  isonable  time.'*  A  release  is 
void  if  obtained  by  fraud.' 

^  Mather  v.  Pratt,  4  Dall  224;  Pearpoint  v.  Oraham, 
4  Wash.  C.  O.  232. 

*  lb.;  Coe  v.  Hutton.  1  Serg.  &  R.  398;  Bank  of  Pemi- 
sylvsnia  v.  Gratz,  1  Browne  App*x,  69. 

'  Pond  V.  Williams,  1  Gray,  630;  Tyson  v.  Dorr,  6 
Whart  256;   Pearpoint  v.  Graham,  4  Wash.  C.  C.  232. 

<  Steel  V.  Tattle,  15  Serg.  &  R.  210. 

*  Doe  V.   Scribner,  41  Me.  277;   Carter  v.  Connell,  1 
'  Whart.  392;  Ludwig  v.  Hi^hley,  5  Birr,  132. 

$  "266.  Costs  of  assignment. — ^The  expenses  are 
usually  provided  for  in  the  assigmnenf,  and  even  if 
they  are  not  they  must  be  paid  out  of  the  debtor's 
estate. ^  The  trustee  is  entitled  to  all  the  i^eason- 
able  expenses  incurred  in  the  settlement  of  an 
estate,*  including  expenses  and  counsel  fees  in  all 
matters  of  litigation.'  The  compensation  of  the 
assignee  m*«y  be  a  t-alary,  a  commission  or  a  lump 
sum,"*  The  compensation  usually  amounts  to  from 
two  and  one  half  to  five  per  cent;*  but  all  compen- 
sation may  be  forfeited  through  the  neglect  or 
misconduct  of  the  assignee.* 

1  Blow  V.  Gage,  44  111.  208;  Clark  v.  Hayt,  Sired. 
Eq.  222;  N/>yes  v.  Blakeman,  3  Sand.  531;  Lowe  v. 
Morris,  13  Ga.  147;  Ex  parte  Norwich  Yam  Go.  22 
Beav.  143. 

»Hawley  v.  James,  16  Wend.  61;  32  Am.  D^^c.  623; 
Kedmond  v.  Wemple,  4  Edw.  Ch.  221;  Green  v.  Winter, 
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1  Johns.  Ch.  27;  8  Am.  Dec.  475;  Duffy-  v.  Dancan,  35 
N.  Y.  187;  M'DoWell  v.  CaldweU,  2  McCord's  Ch.  42;  16 
Am.  Dec.  635. 

»  Towle  V.  Mack»  2  Vt.  119;  Re  Scott,  53  How.  Pr. 
441;  Cu.lier  v.  Munn,  41  N.  Y.  143;  Jewett  v.  Wood- 
ward, 1  Eiw.  Ch.  195;  McLain  v.  Simington,  37  Ohio  St. 
660;  Devey  v.  Thornton,  12  Eng.  L.  &  Eq.  197. 

*  Andrews  v.  Ludlow,  5  Pick.  28;  Manning  v.  Man- 
ninpr,  1  Johns.  Ch.  527;  Vernon  v.  Norton,  8  Dana,  247; 
Meacham  v.  Sternes,  9  Paige,  399;  Kereltas  v,  WilBon, 
36  Barb.  298;  Menke  v.  Miller,  56  Cal.  628;  Hubbard  v. 
Fisher,  25  Vt.  539;  Lane  y.  Coliuan,  8  Mon.  B.  569;  Ken- 
dall V.  N.  E.  Carpet  Co.  13  Conn.  383;  Prevost  v.  Gratz, 
3  Waih.  C.  C.  434;  Solles  v.  Croft,  9  Rich.  Eq.  474; 
Gould  V.  Hays,  25  Ala.  429;  Ingram  v.  Kirkpatrick,  8 
Ired.  Eq.  62;  61  Am.  Dec.  428;  De  Peyster  v.  Ferrers,  11 
Paige,  13;  Barney  v.  Saunders,  16  How.  535. 

•G^isse  V.  Beall,  3  Wis.  307;  Ro  Shaw,  18  Hnn,  195; 
Ingram  v.  Kirkpatrick,  8  Ired.  Eq.  62;  51  Am.  Dec. 
428;  Andrews  v.  Ludlow,  5  Pick.  28;  Bo;liey  v.  Goodrich, 
7  How.  276;  Ingraham  v.  Grisfj,  13  Smedes  &  M.  22; 
Shirley  v.  Shattuck,  28  Miss.  13;  Heacock  v.  Durand,  42 
lU.  230. 

*  Flags;  Y.  Mann,  3  Sum.  84;  Hastincrs  v.  Spenser,  1 
Curt.  5§1;  Stehman's  App.  5  Barr,  413;  Jenkins  V.  El- 
dredge,  3  Stojy,  325. 
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$  292.    Incorporating  charities. 

i  267.  Nature  of  charitable  trust. — Many  of 
the  same  requirements  and  rules  of  construction 
apply  to  charitable  trusts  as  to  trusts  in  general;^ 
but,  while  an  ordinary  trust  must  be  deciared 
witiiin  certain  limits  of  exactness^  a  charitable 
trust  may  be  valid,  though  it  woidd  be  declared  void 
for  vagueness  and  uncertainty  were  it  not  chari- 
t  <ble.^  Sometimes  it  is  even  said  that- this  vague- 
ness and  uncei-tainty  is  almost  necessary  to  a 
charity,  and  that  the  latter  begins  with  the 
former.'  While  a  private  trust  is  void  if  it  raises* 
a  perpetuity,  a  charitable  trust  is  not.*  Chari- 
table trusts  are  especially  favored,  owing  doubtless 
to  the  benevolence,  humanity  and  unselfishness, 
leading  to  their  ci-eation.^  Lands  should  not  be 
leased  for  charitable  purposes  except  for  a  term  of 
years. •  A  bequest  may  be  valid,  but  the  trust 
void.^  A  charitable  trust  shall  not  fail  for  want  of 
a  trustee.' 

iQlliffe  V.  Wells,  130  Mass.  221;  Thayer  v.  Welling- 
ton, 9  Aren,  283;  85  Am.  Dec.  753;  Boson  v.  Statham,  1 
Eden,  513;  Old  South  Soo.  v.  Crocker,  119  Mass.  1;  20 
Am.  liep.  299. 

3  Jackson  v.  Phillips,  14  Allen,  55(h  SaltonstaU  v. 
Sin(1e*?«,  11  Allen,  456;  Fontain  v.  Kavenel,  17  How. 
3S4;  Ruth  v.  Oberbrunner,  40  Wis.  263. 

8  lb.;  Philadelphia  v.  Girard's.  Heirs,  9  Wright,  27; 
Vidal  V.  Girard's  Ex'rs,  2  How.  128r;  Inglis  v.  Sailors' 
Snug  Harbor,  3 Peters,  99;  Lonngvv.  Mors^  6  WalL  337. 

*  Williams  v.  Williams,  4  SekL  533;  OdeU  v.  Od]d]»  10 
Allen,  1. 
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«  Saltonatall  v.  Saltwistall,  11  Allen,  455;  Const.  Maas. 
ch.  5,  $  2. 

^  Richmond  v.  Davis,  103  Ind.  449. 

^  Shattuck  Y.  Hatttings,  d9  Mass.  23;  Drnry  v.  Natick, 
10  Allen,  183;  Nourse  v.  Merriam,  8  Gush.  11. 

>  Hesketh  v.  Marphy,  35  N.  J.  £q.  23;  Washburn  v. 
Sewali,  9  Met  280. 

$  268.  History  of  charitable  trusts. ^There  is 
some  uncertainty  regarding  the  origin  and  growth 
of  these  trusts,  various  authorities  differing  regard- 
ing them.^  It  has  been  said  that  they  grew  out  of 
the  civil  law.'  For  some  time  it  was  thought  they 
owed  their  origin  to  the  Statute  of  43  Eliza()eth,' 
but  it  has  since  been  settled  that  they  were  in  exist- 
<ence  prior  to  that.^  It  does  not  appear  that  this 
statute  established  any  new  law,  but  rather  that  it 
tended  to  fix  the  jurisdiction,  and  i  egulate  the  prac- 
tice of  the  chancery  courts  in  regard  to  these 
trusts.*  It  is  now  held,  generally,  that  equity  courts 
have  a  national  and  inherent  jurisdiction  over  these 
trusts,  regardless  of  any  statute  whatever,'  and  the 
statutes  have  in  no  way  interfered  with  it.'' 

^  Tyssen'x  Law  of  Charitable  Bequests,  1  Bispham's 
Equity,  165;  Perry  on  Trusts,  §  689  et  seq. 

2  Moggridge  V.  Thackwell,  7  Ves.  36;  White  v.  White, 
1  Bro.  Ch.  12;  Jackson  v.  Phillips,  14  Allen,  539.' 

»  1  Spencer's  Eq.  589;  Baptist  Church  v.  Hart's  Ex'rs, 
4  Wheat.  1. 

♦  Vidal  V.  Girard's  Ex'rs,  2  How.  128;  Parrott  v.  Pam- 
lett.  Carey,  153;  Messinger  v.  Gloucester,  Totthill,  58. 

'  Blackston  v.  Henworth  Hospital,  Duke,  644;  Att'y^ 
Oen.  V.  Townseod,  Duke,  590;  Att'y-G«n.  v.  Brereton,  2 
Ve«.  425;  Att'y-Gen.  v.  Skinners'  Co.  2  Rnss.  407;  Att'y- 
Gen.  V,  Brentwood  School,  Mylne  &  K.  376. 

'Vidal  V.  Girard's  Ez'rs,  2  How.  128;  Jackson  v. 
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Phill'ps,  14  Allen,  558;  Ould  v.  Washinj^ton  Hospital,  95- 
U.  S.  303;  Going  v.  Emery,  16  Pick.  107;  26  Am.  Dec- 
645;  Williams  V.  Pearson,  3^  Ala.  299;  Grimes  v.  Humon^ 
35  Ind.  246;  9  Am.  Rep.  690;  Tappan  v.  Deblois,  45 
Me.  122. 

^  lb.;  Att'yGen.  v.  Brereton,  2  Ves.  425;  Att'y-Gen. 
V.  Newman,  1  Gas.  Ch.  157;  Kyre  v.  Shaftcsbuiy,  2  P. 
Wms.  119. 

i  269.  Definition  of  a  charity.  ~'^  A  chsiitj  i» 
the  legal  sense  may  be  more  fully  defined  as  a  gift, 
to  be  applied  consistently  with  existing  laws,  for 
the  benefit  of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  or  hearts  under  the  inflibence 
of  education  or  religion,  by  relieving  their  bodies 
from,  disease,  suffering  or  constraint,  by  assisting 
them  to  establish  themselves  in  life,  or  by  erecting 
or  maintaining  public,  buildings  or  works,  or  other- 
wise lessening  the  burdens  of  government.  It  is 
immaterial  whether  the  purpose  is  called  charitable 
in  the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature."^  "Whatever 
is  given  for  the  L»ve  of  God,  or  for  the  love  of  our 
neighbor,  in  the  catholic  and  universal  sense,  given 
from  these  motives  and  to  these  ends,  free  from  the 
stain  of  everything  that  is  personal,  ])rivate  or  sel- 
fish, is  a  gift  for  charitable  uses."  '  "  Purely"  when 
applied  to  a  "  public  charity"  means  completely,  en- 
tirely, unqualifiedly,  and  mav  beappliedto  a  particu- 
lar class  of  people  or  one  religious  fisith,  the  nature 
of  the  trust  being  determined  by  the  object  of  the 
trust,  and  not  the  private  or  public  gain  arising 
therefrom.'  A  gift  to  a  general  public  use,  which 
extends  to  the  poor  as  well  as  the  rich  is  a  charity.* 
Charities  are  not  limited  to  such  objects  aa  are 
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'enumerated  ^  anj  statud^,'^  and  generally  tlie  in- 
tention of  ^the  settlor  kas  much  to  do  with  the 
«dispos  tioii'of  the  trust  property,  and  may  deter- 
mine if  it  is  to  be  public  or  private.* 

^  Jackson  T.  Phillips,  14  Allen,  556;  Ze'sweiss  v.  James, 
^  Pa.  St.  465;  Updegraph  y.  Com.  11  S.  &  W.  394. 

^  Vidal  V.  Girard'a  Kx'rs,  2  How.  128;  Rhymer's  App. 
t93  Pa.  St.  142;  39  Am.  R«p.  736;  Everett  v.  Carr,  69  Me. 
32&;  Schnorr's  App.  17  Smifli  P.  F.  138;  6  Am.  Rep.  415; 
Perin  V.  Carey,  24  How.  506. 

^McDonald  v.  Mass.  Gen.  Hospital,  120  Mass.  432; 
21  Am.  Rep.  529;  Warde  v.  Manchester,  56  N.  H.  503; 
Bard  Orphan  Asylum  v.  School  Dist.  Upper  Darby,  90  Pa. 
fc>t.  21;  Clement  v.  Hyde,  50  Vt.  716;  28  Am.  Rep.  522. 

•  Everett  v.  Carr,  59  Me.  335;  Coggeshall  v.  Pel  ton,  7 
Johns.  Ch.  292;  11  Am.  Dec.  471;  Miller  v.  Porter,  53 
Pa.  St.  300;  Perin  v.  Carey,  24  How.  506. 

•  Tappan  v.  Deblois,  45  Me.  122;  Witman  v.  Lex,  17 
8erg.  &  R.  88;  17  Am.  Bee  644.' 

•  Webb  V.  Neal,  5  Allen,  575;  Doe  v.  Howells,  2  Bam. 
^  Adoh  744;  Mclntire  7.  ZanesviUe,  17  Ohio  St.  352; 
AttVfOen.  v.  Blizard,  21Beav.  233. 

•I  270.  Gifts  to  th»  poor.— A  gift  "for  the  re- 
lief of  the  resident  piK)r  "  is  a  charitable  bequest,* 
or  to  "needy  relatives."*  So  are  gifts  "to  the 
poor;"'  "to  a  parish;"*  "for  a  hospital;"*  "for 
poor  relations;"*  "for  orphans;"'  "for  the  relief 
of  aged  females;"*  "for  releasing  poor  debtors;"* 
"for  the  relief  of  Indians;" *«  " for  the  benefit  of 
fugitive  slaves;""  "for  a  workhouse;""  for  widows 
and  «eamen  of  a  town;**  for  poor  and  pious  per- 
sons;" for  the  poor  going  to  a  particular  place;  ^* 
to  the  widows  and  orphans  of  a  parish;**  to  the 
governor  of  a  hospital;"  to  the  indigent  residents 
of  &  town,  to  be  selected  in  a  specified  way;"  to 
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support  tlie  poor  and  schools  of  a  county;'^  to  the 
aged  widows  and  spinsters  of  a  parish;^  for  the 
distribution  of  necessaries  among  the  poor;**  for 
unsuccessful  literary  men;'^  for  the  relief  of  the 
destitute,  as  charity  is  distributed  by  the  clergy;^ 
to  poor  hous  keepers,  to  be  designated  by  a  cer« 
tain  individual.*^  "To  support  those  of  my  children, 
who  may  be  destitute,"  is  not  a  public  charity.^" 
"  To  the  poor  of  a  certain  place,"  is  a  good  trust.** 
"  For  the  aid  and  support  of  those  of  my  children^ 
and  their  descendants,  who  may  be  destitute,  and 
in  the  opinion  of  said  trustees  need  such  aid,"  ia 
invalid, ''^ 

*  Howard  v.  American  Peace  Soc.  49  Me.  288;  Webster 
V.  Morris,  16  Wis.  356;  67  Am.  Rep.  278;  Hesketh  v. 
Murphy,  35  N.  J.  Eq.  23;  Swasey  v.  American  Bible  Soc. 
57  Me.  523;  Craig  v.  Seorist,  54  Ind.  419. 

a  Suter  v.  Hilliard,  132  Mass.  412;  42  Am.  Rep.  444? 
Beardsley  v.  Selectmen,  53  Conn.  489;  55  Am.  Rep.  152; 
De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36;  Qaini  v.  Shields, 
6*2  Iowa,  129;  49  Am.  Rep.  141;  Webster  v.  Morris,  66 
Wis.  386;  57  Am.  Rep.  278;  Sowers  v.  Cyreniiis,  39 
Ohio  St.  29;  48  Am.  Rep.  418. 

•  Heuser  v.  Harris,  42  111.  426;  Howard  v.  American 
Peace  Soc.  49  Me.  288;  Attorney-General  v.  Matthews^  2 
Lev.  167. 

*  Attorney-General  v.  Old  South  Soc.  13  Allen,  474; 
State  V.  Gerard,  2  Ired.  Eq.  210;  Sbotwell  v.  Mott,  2 
Sand.  Ch.  46;  At  orney -General  v.  Trinity  (  hurch,  9  Allen, 
422;  Attorney-General  v.  Blizard,  21  Beav.  233;  Attorney- 
General  V.  Webster,  Law  R.  20  Eq.  483;  In  re  Lambeth 
Ohaddea,  Law  J.  22  Ch.  956. 

^  McDonald  v.  Massachusetts  General  Hospital,  120 
Mass.  432;  21  Am.  Rep.  529;  Attorney-General  v.  Kell^ 
2  Beav.  575;  Helham  v.  Anderson,  2:  Eden,  296. 

•  Smith  V.  Harrington,  4  Allen„  566;  Swasey  v.  Amer- 
ican Bible  Soc.  57  Me.  527;  AttOTney-General  v.  North- 
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umberland,  7  Ch.  Div.  745;  Gillam  v.  Taylor,  Law  K  16 
£q.  581. 

»  Vidal  V.  Girard*8  Ex'w,  2  How.  128;  Cook  ▼.  Dnck- 
enfield,  2  Atk.  562. 

B  Gooch  Y.  Association  for  Relief,  109  Mass.  567. 

'  Attorney-General  v.  Ironmongers'  Co.  2  Mylne  ^  K« 
576;   Attorney-General  v.  Painterir  Co.  2  Cox,  51. 

"  Magill  V.  Brown.  Bright.  K.  P.  347. 

"  Jackson  v.  Phillips,  14  Allen,  571. 

1*^  Attorney-General  v.  Vint,  3  De  Gex  &  S.  704. 

w  Urmey's  Ex'rs  v.  Wooden,  1  Ohio  St  160;  59  Am. 
Dec.  615;  Powell  v.  Attorney-General,  3  Mer.  48. 

"  Nash  V.  Morley,  5  Baav.  177;  State  Agr.  School  v. 
Whitn'  y,  54  Conn.  342;  Camp  v.  Crocker's  AdmV,  54 
Conn.  21. 

**  Chambers  v.  St  Louis,  29  Mo.  543;  Barclay  v.  Mas- 
kelyue,  4  Jur.  K.  S.  1294. 

"  Attorney-General  v.  Speed,  West  Ch.  491;  Attorney- 
General  V.  Comber,  2  Sim.  &  St  93;  Camp  v.  Crocker,  54 
Conn.  21. 

^7  Mayor  of  London's  Case,  Dake,  83. 

18  Shotwell.v.  Mott,  2  Sand.  Ch.  46;  Waldo  v.  Caley,  16 
Ves.  206;  Hereford  v.  Adams,  7  Ves.  324. 

1^  Heuser  v.  Harris,  42  111.  425;  Webster  v.  Morris,  66 
Wis.  366;  57  Am.  Rep.  278. 

^  Rasaell  v.  Kellet,  3  Smale  &  G.  264;  Thompson  ▼. 
Corby.  27  Beav.  649. 

»^  Grandom's  Estate,  6  Watts  &  S.  537;  Washburn  ▼. 
Sewell,  9  Met.  280. 

w  Shotwell  V.  Mott,  2  Sand.  Ch.  46;  Thompson  ▼. 
Thompson,  I  Cole.  &  C.  Cas.  395. 

23  Derby  v.  Derby,  4  R.  I.  414. 

**  Attorney-General  v.  Pearce.  2  Atk.  87. 

^  Kent  v.  Dunham,  142  Mass.  216;  56  Am.  Rep.  667; 
Thorndike  v.  Loring,  15  Gray,  391;  Sears  ▼.  Rossell,  8 
Gray,  86. 

»•  Bristol  V.  Bristol,  53  Conn.  242. 
^    "  Kentv.  Dunham,  142  Mass.  216;  56  Am.  Rep.  667. 
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§  271.  Gifts  for  religious  purposes. — Among 
others  the  following  gifts  for  religious  uses  have 
been  held  to  be  charities;  a  gift  for  the  use  of  Sab- 
bath-schools for  the  diffusion  of  Christian  princi- 
ples as  taught  and  practiced  by  evangelical  de- 
nominations;^ "for  purchase  and  distribution  of 
such  religious  books  or  reading  as  they  shall  deem 
best;^ "  a  bequest  to  a  church  to  be  annually  ex- 
pended for  bread  for  the  poor;'*  gift  to  pay  for 
masses  for  souls;^  for  a  school  "  wherein  no  books 
of  instruction  are  to  be  used  except  the  spelling- 
book  and  the  bible,"  *  for  distributing  bibles  and 
religious  tracts;*  for  foreign  missions;^  for  the 
spreading  of  the  gospel;  a  gift  to  the  Methodists;' 
to  the  Friends,  or  Quakers;^*  for  the  advancement 
of  Christian  ity  among  infidels,"  for  the  benefit  of 
ministers  of  the  gospel;^'  to  a  church  for  bread  to 
be  given  to  the  poor;*'  for  preaching;^*  for  repair- 
ing a  church  ;^^  for  a  theological  seminary  to  edu- 
cate young  men  for  the  ministiy;'*  for  "  the  service 
of  my  Lord  and  master;"  ^^  to  promote  the  knowl- 
edge of  the  Catholic  religion  among  the  poor  of  a 
certain  town;^®  for  the  Catholic  priests  in  or  near 
London;^'  for  keeping  church  chimes  in  repair,'* 
and  the  organ,  and  providing  an  organist;*''*  for 
paying  singers,^  for  a  Sunday-school  library." 
Gifts  to  dissenting  organizations,  even  though  t  leir 
teachings  are  contrary  to  the  established  church, 
are  good,'^*  but  gifts  to  aid  in  bringing  about  the 
supremacy  of  the  pope  are  void;^  and  foi  merly,  if 
for  anything  at  all  opi)Osed  to  the  church,  they 
wero  void,^*  a  gift  to  a  minister  or  priest  in  his 
official  character  is  good,  but  not  if  it  is  a  gift  to 
the  individual*^    A  trust,  immoral,  and  for  atheis- 
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tic  boo!is,  is  bad.*'  It  is  not  n**ce«»8aTy  that  a  religious 
society  should  be  incorporated;  the  legal  title  to  prop- 
erty is  in  the  trustees,  and  they  may  subsequently 
transfer  it  to  the  corporation. "  There  mav  be  a  trust 
f  >r  a  church  and  parsonage.**  "  For  such  charita- 
ble an  I  rel'gious  purposes  and  objects,  and  in  such 
su-ns  and  in  such  manner,  as  will  in  his  judgment 
best  prf)mote  the  cause  of  Christ,"  is  not  good.'* 

1  Monri'i*^  V.  Fowle,  Hi  Mis''.  109;  Old  South  Soc.  v. 
Crocker,  119  Mass.  1;  20  Am.  Rep.  299. 

*  Birtlet  V.  Kins,  12  Mass.  637;  7  Am.  Dec.  99;  Going 
V.  Emerv,  16  Pick.  107;  23  Am.  ITec.  645;  Drew  v.  Wake- 
field, 54  Me.  291;  Simpson  v.  Welcome,  72  Me.  496. 

*  Zeisweiss  v.  James,  63  Pa.  St.  469;  Witman  v.  Lex, 
17  Serg.  &  R.  88;  17  Am.  Dec.  644. 

*  Rhymer's  Anp.  93  Pa.  St.  142;  39  Am.  Kep.  736. 

*  Tainter  v.  Clark,  5  Allen,  66. 

*  B^*S3  V.  Am.  BiVe  Soc.  2  Allen,  334;  Winslow  v. 
Cnmmings,  3  Cush.  358;  Pickering  v.  Shotwell,  10  Barr, 
23;  Att'y-Gen.  v.  Stenney,  10  Ves.  22. 

"^  Fairbanks!  v.  Lamson,  99  Mass.  533;  Bartlet  v.  Kins^, 
12  Mass.  537;  7  Am.  Dec.  99;  Bridges  v.  Pleasants,  4  Ired. 
Eq.  26;  44  Am.  Dec.  94. 

8  A+t'v-Cen.  V.  Wallace,  7  Mon.  B.  611;  Burr  v.  Smith, 
7  Vt.  241;  29  Am.  Dec.  154. 

9  Church  V.  Remington,  1  Watts,  224. 

1®  Price  V.  Maxwell,  28  Pa.  St  23. 

"  AHV-G?n.  V.  Bowyer,  3  Ves.  714;  Att'y-Gen.  v.  An- 
drew, 3  Ves.  633. 

'2  Cory  Uoiv.  So*-,  v.  B-atty,  28  N.  J.  Eq.  670;  Att'y- 
fr'^n.  V.  Gladstone,  13  Sim.  7;  Peraber  v.  Inhabitants  of 
Jvin'Ts^on,  T.»th.  34;  Jackson  v.  Phillips,  14  Allen,  552; 
Biker  v.  Dutfcon,  Keen,  224. 

*-  Witman  v.  Lex,  17  Serg.  &  R.  88;  17  Am.  Dec.  644. 

^*  Pens^red  v.  Payer,  Dak'^,  82;  Gibbons  v.  Maltyard, 
Pojh.  6;  Pennington  v.  Buckley,  6  Hare,  453. 
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"  Masjill  V.  Brown,  Bright  N.  P.  347;  Att'y-Gen.  v.  Viv- 
ian,  1  Ross.  226. 

"  Att'y-Gen.  v.  Lawes,  8  Hare,  32;  McCord  v.  Ochil- 
tree, 8  Blackf.  16. 

"  Poweracourt  v.  Poweracourt,  1  MoUoy,  616;  Croing  v. 
Emery,  16  Pick.  107;  26  Am.  Dec.  645. 

13  West  V.  Shuttleworth,  2  Mylne  &  K.  684. 

1*  Attornev-Gkneral  v.  Gladstone,  13  Sim.  7;  Power  ▼. 
Cassidy,  79  N.  Y.  602;  35  Am.  Rep.  550;  Holmes  v. 
Mead,  52  N.  Y.  332;  Quinn  v.  Shields,  62  Iowa.  129;  49 
Am.  Rep.  141;  De  Bruler  v.  Fergnson,  54  Ind.  549. 

»  Turner  v.  Ogden,  1  Cox,  316. 

*i  Attomey-Greneral  j.  Oakaver,  1  Ves.  535. 

»  Turner  v.  Ogden,  1  Cox,  316. 

^  Fairbanks  v.  Lamson,  99  Mass.  553. 

**  Attorney-General  v.  Cock,  2  Ves.  273;  Attorney- 
Q^neral  v.  Pearson,  3  Mer.  353. 

^  De  Thenmiines  v.  De  Bonneval,  5  Russ.  288. 

'•lb.;  Blundeirs  Trust,  30  Beav.  360;  Doe  v.   Haw- 

thome,  2  Bam.  &  Aid.  96. 

^  Morice  V.  Durham,  9  Ves.  399;  Thornton  v,  Wilson, 
3  Drew.  245;  Doe  v.  Copestake,  6  East,  328. 

»8  Piper  V.  Moulton,  72  Me.  155. 

»  Fadness  v.  Braunborg,  73  Wis.  257. 

^  Crisp  V.  Crisp,  65  Md.  422. 

'^  Maught  v.  Getzeudanner,  65  Md.  527;  57  Anu 
Rep.  252. 

$  272.  Gifts  for  educational  purposes. — The 
follpwing  have  been  sustained,  as  valid  disnositions 
in  trust:  A  gift  of  money  to  be  "expended  lu 
the  education  of  the  scholars  of  poor  people*"* 
to  a  parochial  school  not  carried  on  for  profit;* 
to  a  college  for  educating  orphans;'  for  the  founda- 
tion of  scholarships  and  fellowships;*  for  libraries 
and  literary  institutions;'^  for  the  advancement  of 
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learning;*  for  the  salaries  of  teachers;^  for  the  dif- 
fusion of  knowledge  among  the  working  classes;®  to 
promote  the  moral,  intellectual  and  physical  in- 
struction of  a  city;^  to  erect  a  free  grammar-school;*® 
to  maintain  a  schoolmaster;"  to  educate  the  chil- 
•iren  of  the  need  y  in  a  particular  county;"  for  the 
masters  and  fellows  of  a  college;^'  for  the  perpetual 
endowment  of  certain  schools;"  to  bring  about  a 
^'change  of  sentiment;"**  for  the  foundation  of  a 
lectureship;**  to  publish  and  distribute  certain 
"works;*^  to  assis*:  persons  in  scientific  pursuits;** 
for  prizes  for  discoveries  or  improvements  made 
known  in  light  or  heat;*'  for  the  education  of- 
young  men  for  the  church;^*  for  food,  clothing  and 
books  for  poor  children  attending  school.^*  Smch 
gifts  are  exempt  from  taxation.^  An  educational 
institution  may  be  the  object  of  a  charitable 
trust.^ 

1  ClemeDt  v.  Hyde,  50  Vt.  716;  28  Am.  Bep.  522. 

»  Gerke  v.  Purcell,  25  Ohio  St.  229. 

»  Mi'ler  v.  Atkinson,  63  N.  C.  537;  Vidal  v.  Girard's 
Ex'rs,  2  How.  128;  Paschal  v.  Acklin,  27  Texas,  173. 

*  Attorney-General  v.  Bowyer,  3  Ves.  714;  Bex  v. 
Ncwmin,  1  Lev.  284. 

^Drary  v.  Inhabitants  of  Katick,  10  Allen,  169; 
Hnmphries  v.  The  Little  Sistersi,  29  Ohio  St.  205;  Dono- 
hugh  v.  The  Library  Co.   of  Philadelphia,  5  W.  K.   196. 

•Stevens  v.  Shippen,  28  N.  J.  Eq.  487;  Whicker ▼. 
Hame,  1  De  Gex,  M.  &  G.  506. 

^  Price  V.  Maxwell,  4  Casey,  23. 

'  Sweeney  v.  Sampson,  5  Ind.  465. 

'  Pickering  v.  Shotwell,  10  Barr,  27;  Lowell's  App.  22 
Pick.  215. 

^0  Hadley  v.  Hopkins  Academy,  14  Pick.  240;  State  v. 
McGowen,  2  Ired.  Eq.  9;  W  lisht  v.  Linn,  9  Barr,  433; 
Attorney-General  v.  Bowles,  2  Yes.  547* 
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*^  HynsliAW  v.  Morpeth,  Duke,  6db 

"  Clement  v.  Hyde,  50  Vt.  716;  28  Am.  Rep.  622. 

"  Piatt  V.  St.  John*8  Coll.  Dake,  77. 

^*  Attomey-Greneral  v.   Williams,   4  Brown  Ch.    526; 
Kirkbank  v.  Hudson,  7  Price,  213. 

«  Jackson  v.  Phillips,  14  Allen,  562. 

^*  Attorney-General  v.  Margaret  etc.  1  Vem.   65;  At- 
torney-General V.  Wharwood,  1  Ves.  637. 

^T  Thornton  v.  Howe,  31  Beav.  14. 

"  Thompson  v.  Thompson,  1  Colly.  N.  C.  C.  395. 

^  American  Academy  y.  Harvard  College,  12  Gray,  584. 

»  Re  Well  Beloved  Weeks,  7  Eng.  L.  &  Kq.  79^ 

s^  Mclntire  v.  Zonesville,  17  Ohio  St.  362. 

*^  Williston  Seminary  v.  County  Commissioners,  147 
Mass.  427. 

^  Board  of  Edncation  v.  Bakewell,  122  IlL  339. 

$  273.  Other  gifts.— A  public  library  may  be 
a  public  charity.*  To  make  provision  for  the  sick 
-without  compensation  may  also  be  a  public  charity.'' 
A  gift  to  erect  a  house  of  worship  may  or  may  not 
be  a  public  chaiity.'  '^  For  the  aid  and  support  of 
those  of  my  children  who  may  be  destitute  "  is  not 
a  public  charity.^  A  gift  to  a  church  to  suppress 
the  manufacture  and  sale  of  intoxicating  liquor  is 
valid.*  A  Masonic  lodge  is  not  a  charitable  or  be- 
nevolent institution  in  the  sense  here  intended;' 
neither  is  an  Odd-fellows'  lodge; '  but  such  lodges 
may  receive  property  in  trust  for  charitable  pur- 
poses.' A  gift  for  "  benevolent  purposes "  is  not 
a  public  charity,'  unless  used  in  connection  with 
charity,  when  these  terms  may  be  regarded  as 
synonymous.^®  Whether  a  scientific  institution 
is   a  charity  depends   upon   the  partioolar    civ- 
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cumstances/'  Gifts  for  reducing  the  national 
debt;"  for  supplying  water'  to  a  town;"  to 
build  a  bridge  or  life-boat  for  a  town;"  for 
planting  shade  trees;  ^^  for  building  a  town- 
house;  "  for  what  will  most  benefit  and  ornament 
a  town; "  for  the  improvement  of  a  town;  *^  of  land 
for  a  pest-house;  ^^  for  a  fire  engine  and  hose  com- 
pany;*^ for  scientific,  botanical  and  ornithological 
purposes;  ^^  and  for  such  charitable  purposes  as  the 
trustee  shall  think  proper,  will  not  be  executed," 
A  gif  t  *'  for  such  charitable  institutions  for  women  in 
the  city  of  Chicago  as  he  may  select "  is  valid.'* 

^  Miller  v.  Porter,  63  ^a.  St.  292;  Donohugh  v.  Library 
Co.  5  Norris,  306;  City  of  Philadelphia  v.  Girard's  Heirs, 
9  Wright,  9. 

'  Gooch  V.  Assoc,  for  Relief  of  Aged  Females,  109  Mass. 
558;  McDonald  v.  Mass.  Gen.  Hospital,  120  Mass.  432; 
21  Am.  Rep.  529;  Sanderson  v.  White,  18  Pick.  328;  County 
of  Hennepin  v.  Brotherhood  of  Gethsemane,  27  Minn.  460. 

^  Saltonstall  V.  Sanders,  11  Allen,  446;  Cong.  Soc.  v. 
Waring,  24  Pick.  304;  Att'y-Gen.  v.  Federal  St.  Meeting 
House,  3  Gray,  1;  Old  Souch  Soc.  v.  Crocker,  119  Mass. 
1;  20  Am.  Rep.  298. 

•  Kent  V.  Dunham,  142  Mass.  216;  56  Am.  Rep.  667; 
Sears  V.  Russell,  8  Gray,  86;  Thomdikev.  Loring,  15  Gray, 
391;  Brattle  Sq.  Church  v.  Grant,  3  Gray,  142;  63  Am. 
Dec.  725. 

^  Haines  v.  Allen,  78  Ind.  100;  41  Am.  Rep.  555. 

•  Bolton  V.  Bolton,  73  Me.  299;  Bangor  v.  Masonic 
Lodge,  73  Me.  428;  40  Am.  Rep.  369.  But  see  Mayor  of 
S?.vannah  v.  Solomon's  Lodge.  53  Ga.  93;  Duke  v.  Fuller, 
9  N.  H.  536;  Indianapolis  v.  Grand  Master,  25  Ind.  518; 
King  V.  Parker,  9  Cush.  71. 

T  Babb  V.  Reed,  5  Rawle,  157. 

•  Everett  v.  Carr,  59  Me.  326. 

'  Chamberlain  v.  Steams,  111  Mass.  267. 
FiiUT  ON  Trusts— 34 
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10  Eotch  V.  Emorson,  105  Mass.  431;  Saltonstall  v.  San- 
ders, 11  Allen,  446;  Goodal  v.  Moonev,  60  N.  H.  528;  49 
Am.  Rep.  334;  Perkins  v.  Mathes,  49  K.  H.  107. 

"  Delaware  Co.  Inst.  v.  Delaware  Co.  94  Pa.  St.  163. 

1-  B-ntJsh  Museum  v.  Whito.  2  Sim.  &  St.  596;  Ashton 
V.  Lmgilale,  4  Eng.  L.  &  Eq.  139. 

'^  J'tnes  V.  Williams,  Amb.  651. 

**  Hamde  »  v.  Tlice,  S4  Conn.  360;  Forbes  v.  Forbes,  23 
Eog.  L.  &  Eq.  335. 

1^  Cresson's  App.  30  Pa.  St.  437. 

"  Coggshall  V.  Pelton^  7  Johns.  Ch.  292. 

"  Feerisham  v.  R-  der,  27  Eng.  L.  &  Eq.  369. 

*^  Howse  V.  Chapman,  4  Ves.  542;  Att*y-Gen.  v.  HeeliF, 
2  Sim.  &  St.  67. 

1'  Att'y-Gen.  v.  Craven,  .21  Beay.  ^92. 

20  Ma'nll  V.  Bown,  Bright.  TST.  P.  411;  Thomas  v.  EU- 
ir.akcr,  1  Pars.  Eq.  (^. 

-1  American  Academyy.  Harvard  College,  12  Gray,  591- ; 
Aft  y-G^n.  V.  Andrews,  3  Vcs.  633;  Townlcy  v.  Bcdwcl', 
6  Ves.  194;  British  Museum  v.  White,  2  Sausso  &  S.  504; 
TJnivcr  ity  of  London  v.  Yar  ow.  23  Beav.  159. 

22  Minot  V.  Baker,  147  Mass.  348. 

23  Wilh  V.  Newberry,  112  III.  123;  54  Am.  Rep.  213; 
flowe  V.  Wilson,  91  Mo.  45;  60  Am.  Rep.  226. 

;$  274.  Gifts  more  indefinite. —A  gift  to  be  ex- 
pended in  tho  causa  of  peace/  for  the  beneiit  of 
g30.1  servant!,*  O"  charitable  purposes  suggesting 
t'lat  it  be  used  for  servant?;'  for  lawful  publio 
puipo3es;*  to  public  and  private  charities;*  for 
t3mperance  and  good  morals;*  to  such  charities  as 
executor  deems  most  useful;^  for  the  benefit  of  the 
Shakers;®  for  the  Universalist  denomination,*  or 
Unitarian  societies;*®  for  the  benefit  of  Friends' 
meetings;"  a  yearly  sum  for  repairs  upon  a  monu- 
ment;" to  build,  repair  and  maintain  tombs,  vaults 
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an  1  burying-grounds  are  valid."  Such  trusts  will 
ba  regulated  like  others,  and  it  is  immaterial  from 
what  source  the  funds  are  derived."  If  a  testator 
gives  for  a  charitable  purpose  without  specifically 
naming  it,  it  is  clear  that  it  should  go  to  a  char- 
ity.^* Courts  will  execute  a  charitable  trust  if 
possible;*'  even  if  vague  or  apparently  tinged  with 
iil3gjlity,*^  if  any  other  construction  can  be  put 
upon  it.*'  There  are  no  superstitious  uses  in 
America,*'  nor  can  there  be  a  trust  for  an  infidel 
society.^  There  may  be  a  trust  for  the  support  of 
public  buildings  or  diminishing  the  expenses  of 
government,'*  for  causeways,  sea-banks,  paving, 
cleaning  and  lighting  a  town.^  To  be  charitable 
the  subject  of  the  trust  must  be  a  gift,  and  cannot 
be  the  result  of  an  assessment ,**  or  a  statute.'* 
A  trust  to  keep  a  burial  lot  in  order  is  void.'* 

^  Tappan  v.  Deblois,  45  Me.  122. 

'  Reeve  v.  Att'y-GexL  3  Hare,  191;  Loscombe  v.  Wint- 
ringham,  13  Beav.  87. 

»  Miller  v.  Rowan,  5  Clark  &  F.  99. 

*  Dolan  V.  Macdermot,  Law  K  6  Eq.  60;  Baker  v.  Sut- 
ton  1  Keen,  224. 

*  Waldo  V.  Caley,  16  Vea.  206;  Mills  v.  Farmer,  19 
Ves.  489;  Horde  v.  Suffolk,  2  Mylne  &  K.  59;  Aston  v. 
Wood,  Law  R.  6  Eq.  419;  Moggridge  v.  Thackwell,  7 
Ves.  39. 

•  Treat's  App.  30  Conn.  113;  Paltonsta'l  v.  Sanders,  11 
Allen,  454;  Dolan  v.  Macdermot,  Law  R.  5  £q.  60. 

^  Wells  v.  Doane,  3  Gray,  201. 

8  Gass  V.  Wilhite,  2  Dana,  170;  26  Am.  Dec.  446. 

•  No.  Adams  Univ.  Soc.  v.  Fitch,  8  Gray,  421. 

*°  Shrewsbury  v.  Hornby,  5  Hare,  406. 

*^  Dexter  v.  Gardner,  7   Allen,  245;  Earle^.  Wood,  8 
Cush.  437. 
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"  Willis  V.  Brown,  2  Jur.  987;  Grovenor  v.  Hallam, 
Amh,  643. 

"  Swasey  v.  Am.  Bible  Soc.  57  Me.  527;  Dexter  v, 
GardLcr,  7  Allen,  247;  Lloyd  v.  Llo\d,  llOEna.  L.  &  Eq. 
139.  Bat  see  Cole  v.  Adams,  6  B3av.  353;  Dawson  v. 
Small,  Law  R.  18  Eq.  114;  Doe  v.  Pitcher,  6  Fanut.  3o9. 

"  Hullmati  V.  Honcomp,  6  Ohio  St.  237;  Att'y-Gen.  v. 
Heelia,  2  Sim.  &  St  7(5;  Att'y-Gen.  v.  Shrewsbury,  6 
Beav.  2i;0. 

«  Mills  V.  Farmer,  19  Vea.  483. 

^*  Jackson  v.  Phillips,  14  Allen,  556;  Inglis  v.  Sailors' 
Snag  Harlx)r,  3  Peters,  117;  Bartlett  v.  Kinpr,  12  Mass. 
543;  7  Am.  D^c.  99;  Martin  v.  Margham,  14  Sim.  230. 

"  Curtis  v.  Hutton,  14  Ves.  539;  Soresby  v.  HolUns,  9 
Mod.  221;  Edwards  v.  Hall,  11  Hare,  12;  Dent  v.  All- 
croft,  30  Beav.  340. 

1*  Jackson  v.  Phillips,  14  Allen,  527;  Saltonstall  v.  San- 
ders, 11  Allen,  455;  Whicker  v.  Hume,  14  Beav.  509. 

"  Gass  v..  Wilhite,  2  Dana,  175;  26  Am.  Dec.  446; 
Methodist  Church  v.  Remington,  1  Watts,  218;  Miller  v. 
Porter,  3  Smith  P.  F.   292. 

^  Zeisweiss  v.  James,  13  Smith  P.  F.  465. 

SI  Jackson  v.  PhUlips,  14  Allen,  556. 

*•  Hamden  v.  Rice,  24  Conn.  350;  Cogceshall  v.  Pelton, 
7  Johns.  Ch.  292;  11  Am.  Dec.  471;  Bethlehem  Brough  v. 
Perseverance  Fire  Co.  31  Smith  P.  F.  445. 

«  AttyGen.  v.  Heelis,  2  Sim.  &  S.  77. 

^*  Swift  V.  The  Beneficial  Society,  23  Smith  P.  P.  362; 
Brendle  v.  The  Garman  Re^.  Coag.  9  Casey,  419. 

^  Bates  V.  Bates,  134  Mass.  110;  45  Am.  Rep.  305; 
Coit  V.  Comstock,  51  Conn.  352;  50  Am.  Rep.  29. 

^  275.  Uncertainty  of  the  gift.— A  bequest  may 
be  valid  but  the  trust  void;  ^  it  is  not  material  that 
•*in  trust"  is  not  found  in  a  bequest.''  The  fol- 
lowing have  been  held  to  be  valid  charitable  gifts: 
A  bequest "  equally  to  the  authorized  agents  of  the 
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Home  and  Foreign  Missionary  Society  and  to  aid  in 
propagating  the  boly  religion  of  Jesus  Christ "  is  val- 
id; •  so  is  a  devise  to  a  "  public  seminary; "  *  tabs  dis- 
tributed "  among  such  Roman  Catholic  charities, 
institutions,  schools  or  churches  in  the  city  of  New 
York  "  as  executors  may  select;  *  a  gift  to  a  charit- 
able institution  to  be  incorporated; '  a  bequest  of  so 
much  as  shall  remain  at  the  death  of  a  certain  per- 
son;^ to  clergymen,  "  to  be  expended  in  the  educa- 
tion.of  children,  in  such  way  and  manner  as  they 
may  deem  best  and  the  majority  approve; "  ®  to  dis- 
pose of,  for  such  charitable  purposes  as  he  thinks 
proper;'  a  bequest  to  an  institution  to  b>  incorpo- 
rated for  respectable  and  indigent  women;  ^°  for  the 
support  of  those  preparing  for  the  ministry,  if  the 
trustees  have  the  power  of  selection."  The  benefi- 
ciary need  not  be  mentioned  by  name  if  he  can  be 
ascertained,"  but  the  beneficiary  must  be  ascertain- 
able; "  if  possible  to  reduce  the  devise  to  a  certainty 
it  will  be  done."  A  trust  is  valid  of  money  given 
to  executors,  to  distribute  the  residue  among 
relatives  and  charities  as  they  may  deem  best.** 
A  misnomer  in  mentioning  a  corporation  will 
not  defeat  a  charity;*'  a  clear  distinction  must 
be  made  between  the  declaration  of  a  gift  and 
its  objects  and  the  manner  of  its  administration.*^ 
To  build  a  free  school-house  and  extend  the  educa- 
tion of  poor  children  is  void;  ^  so  is  a  bequest  "  for 
any  and  all  benevolent  puq>oses  that  he  may  see 
fit; "  *•  so,  to  one  "  to  use  and  apply  the  same  for 
such  reMgious  and  cha*  itable  purposes  and  objects 
as  will  in  his  judgment  best  promote  the  cause  of 
Christ;  **  or  a  gift  to  "  next  of  kin  who  may  be 
needy; "  ^*  a  home  for  educational  purposes  and  a 
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society  for  cHristianizing  the  African  race."  There 
are  some  trusts  public  in  nature,  but  vague  and  irt- 
del&nite,  which  will  not  be  sustained.^  No  matter 
how  vague  and  uncertain  the  gift,  it  will  be  sua- 
tiiined  if  the  trustee  has  sufficient  discretionary 
power  to  apply  it." 

^  D.nry  V.  Katick,  10  Allen,  183;  Shattuckv.  Hastings, 
99  Mass.  23. 

2  Nichols  V.  Allen,  130  Mass.  211;  39  Am.  Rep.  445; 
Schoaler,  Pet'r,  134  Mass.  426. 

*  Tipton  V.  Am.  Bible  Soc.  60  N.  H.  377;  49  Am.  Rep. 
5*21;  Hinckley  V.  T.iat^her,  139  Mass.  477;  52  Am.  Rep. 
719;  Dunham  v.  Ave»*ill,  45  Conn.  61;  Am.  Tract  Soc.  v.  . 
D.i  Witt,  9  Allen,  447. 

*  Curling's  Adm'fs  v.  Curling's  Heirs,  8  Dana,  38;  33 
Am.  Dec.  475. 

*  Power  V.  Cassidy,  79  N.  Y.  602;  35  Am.  Rep.  559. 

*  Sewall  V.  Ca"gill,  16  Me.  414;  Universalist  Soc.  v. 
Kimball,  34  Me.  424. 

T  Howard  v.  Carusi,  109  IT.  S.  725;  Mills  v.  Newberry, 
112  111.  123;  54  Am.  Rep.  213. 

8  White  V.  Fisk,  22  Conn.  31;  Grimes'  Ex'r^  v.  Har- 
mon, 35  Ind.  198;  Downing  v.  Marshall,  23  K.  Y.  366;  80 
Am.  Dec.  290. 

9  White  V.  Ditson,  140  Mass.  351;  54  Am.  Rep.  473. 

w  Church  V.  Mott,  7  Paige  Ch.  77;  Coit  v.  Comstock, 
51  Conn.  352;  50  Am.  Rep.  29. 

»  Fellows  V.  Miner,  119  Mass.  541;  White  v.  Fisk,  22 
Conn.  31;  Washburn  v.  Sewall,  9  Met.  280. 

13  Holmes  v.  Mead,  52  N.  Y.  332. 

"  OHara  v.  Dudley,  95  N.  Y.  403;  47  Am.  Rep.  53; 
Wheeler  v.  Smith,  9  How.  55;  Beekman  v.  Bonsor,  23 
N.  Y.  298;  80  Am.  Dec.  269;  Sherwood  v.  Am.  Bible 
Soc.  1  Keyes,  561. 

^*  White  V.  Howard,  38  Conn.  366;  Brewster  v.  McOall, 
15  Conn.  292. 

«  Goodale  v.  Mooney,  60  N.  H.  528;  49  Am.  Rep.  334. 
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"  Minot  V.  Boston  Asylum,  7  Met.  416;  McAllister  v. 
McAllister,  46  Vt.  272;  B<imnm  v.  Mayor  of  Baltimore, 

62  Md.  276;  60  Am,  Rep.  219;  Lefevre  v.  Lefevre,  69 
N.  Y.  434;  Chapin  v.  School  Dist.  36  N.  H.  445. 

"  City  of  Phila.  v.  Girard's  Heirs,  46  Pa.  St.  9;  84  Am. 
Dec.  470. 

^^  Baptist  Assoc,  v.  Hart,  4  Wheat.  4;  Stonestreet  v. 
Doyle,  75  Va.  356;  40  Am.  Rep.  731. 

1'  Adye  v.  Smith,  44  Conn.  60;  26  Am.  Rep.  424.  But 
see  Beardsley  v.  Selectmen  of  Bridgeport,  63  Conn.  489. 

20  Church  v.  Smith,  56  Md.  397;  Maught  v.  Getzen- 
danner,  66  Md.  527;  57  Am.  Rep.  352;  Daahiell  v.  Att'y- 
G  n.  5  Hayes  &  J.  393. 

"  Fontaine'^  Adm'r  v.  Thompson's  Adm'r,  80  Va.  229; 

63  Am.  Rep.  588. 

"Nichols  V.  Al'en,  130  Mass.  211;  39  Am.  Rep.  445; 
Prichird  v.  ThomT>son,  95  N.  Y.  76;  47  Am.  Rep.  19; 
Fwiz-r  V.  Perry,  58  Md.  112. 

^  Burke  v.  Roper,  79  Ala.  138;  Williams  v.  Pearson,  38 
Ala.  299. 

»*  Erakine  v.  Whitehead,  84  Ind.  357. 


k 


i  276.  Gifts  not  charitable. — ^There  must  be 
some  vagueness  or  unceiiainty  about  the  benefici- 
aies,  or  a  gift  is  not  charitable;*  if  the  benefit  is 
confined  to  any  particular  individual,  it  is  not 
charitable.'  So,  a  devise  to  a  corporation  to  make 
I'istribution  among  a  certain  number  of  persons 
who  are  naraed,^  or  to  enable  it  to  keep  a  larger 
quantity  of  com  for  the  market;*  or  for  the  poKti- 
cul  restoration  of  the  Jews;*  or  money  contributed 
to  a  common  fund  for  the  assistance  of  particular 
individuals;*  or  a  gift  to  secure  various  rights  and 
privileges  to  women.^  The  funds  contributed  to 
any  lodge,  club  or  society  may  or  may  not  be  a 
charity.^    For  such  uses  or  such  persons  as  the 
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trustees  see  fit,  is  not  a  charity;*  or  for  charitable 
and  other  purposes;*®  or  either  for  charitable  and 
public  purposes;**  a  bequest  for  such  liberality  and 
benevolence  as  certain  i)ersons  should  approve,*'  or 
for  benevolent  purposes;*'  or  for  general  utility,  re- 
lieving distress  and  aiding  impecunious  individ- 
uals;**  or  for  "  benevolent,  charitable  and  religious 
purposes;"  **  or  for  a  "  private  charity.  "*• 

1  Attorney  General  v.  Hewen,  2  Vem.  387;  Blandford 
V.  Fackerell,  4  Bro.  Ch.  394. 

'  Thompson  v.  Shakespeare,  1  Johns.  612. 

»  Philadelphia  v.  Fox,  64  Pa.  St.  170;  LUey  v.  Hey,  1 
Hare,  580. 

*  Attorney-General  v.  Haberdashers'  Co.  1  Mylne  & 
E.  420. 

*  Habershon  v.  Vardon,  7  Eng.  L.  &  Eq.  228. 

•  Attorney-General  v.  Federal  St.  Meeting  Honse,  3 
Gray,  44;  Babh  v.  Reed,  5Rawle,  151;  28  Am.  Dea  6  0; 
Brenon's  Est.  v.  Brightly,  345. 

^  Jackson  v.  Phillips,  14  Allen,  557. 

8Penfield  v.  Sumner,  11  Vt.  226;  Duke  v.  Fuller,  9 
N.  H.  538;  32  Am.  Dec.  392;  Indianapolis  v.  Grand 
Master,  25  Ind.  518;  Vander  Volgen  v.  Yates,  3  Barb. 
Ch.  290. 

•  Nash  V.  Morley,  6  Beav.  182;  Gibbs  v.  Ramsey,  2 
Ves.  &  B.  295;  Fowler  v.  Garlike,  1  Russ.  &  M.  232. 

i»  Chamberlain  v.  Steams,  111  Mass.  267;  Ellis  v. 
Selby,  1  Myhie  &  C.  286. 

^'Nichols  V.  Allen,  130  Mass.  211;  Chamberlaiii  v. 
Stearns,  111  Mass.  267;  Vezey  v.  Jamson,  1  Sausse  & 
S.  C9. 

"  Morice  v.  Bishop  of  Durham,  9  Ves.  399. 

*'  Norris  v.  Thompson,  4  Green  C.  E.  311;  James  v. 
Allen,  3  Mer.  17. 

**  Kendall  v.  Granger,  5  Beav.  300. 
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1*  WilUams  v.  Kershaw,  6  Law  J.  Ch.  (N.  S.)  84. 
"  Ommaimey  v.  Batcher,  1  Turn.  &  R.  260. 

^  277.  Benevolenoe  a  charity. — In  some  cases 
these  terms  are  regarded  as  synonymous.^  In  some 
earlier  cases  thoy  were  not  so  regarded.  Where  a 
gift  was  to  such  objects  of  benevolence  as  a  certain 
person  in  his  discretion  should  approve  of,  the  trust 
was  regarded  as  too  inde  finite  f  and  it  has  been  de* 
cided  that  whereas  courts  would  enforce  charitable 
trusts,  they  would  not  recognize  those  simply  for 
benevolent  objects^  but  the  later  English  cases 
have  been  adverse  to  this.*  In  America,  it  has  been 
held  that  benevolence  did  not  mean  the  same  thing 
as  charity.*  Private  charities  are  unlike  public 
charities  or  charities  in  general,  and  whether  the 
peculiar  principles  of  law  applicable  to  the  latter 
apply  to  the  former  is  a  controverted  point.* 

*  Salfconstall  v.  Sanders,  11  Allen,  468;  Miller  v.  Row- 
an, 5  Clark  &  F.  99;  Johnston  v.  Swann,  3  Madd.  457; 
Hill  V.  Bums,  2  Wils.  &  Shaw,  80;  Jemmit  v.  Verril, 
Ainb.  585;  Att'y-Gen.  v.  Comber,  2  Sim.  &  St.  930. 

'  Morice  v.  Bishop  of  Durham,  9  Ves.  399;  James  v. 
Allen,  3  Mer.  17. 

»  Att'y-Gen.  v.  Haberdashers  Co.  1  Mylne  &  K.  428. 

*  Critchton  V.  Grierson,  3  Bligh,  N.  S.  434;  Hill  v. 
Bams.  2  Wils.  &  Shaw,  80;  Miller  v.  Rowan,  5  Clark  & 
F.  99. 

«  Norris  V.  Thompson,  4  Green  C.  E.  308. 

«  Saltonstall  v.  Sanders,  11  Allen,  462;  Att'y-Gen.  v. 
Federal  Su  Meeting;  House,  3  Gray,  44;  Carne  v.  Long,  2 
Do  Gex,  F.  &  J.  75;  Nash  v.  Morley,  6  Beav.  177;  Ve- 
zey  v.  Jamson,  1  Sim.  &  St.  69;  Fowler  v.  Carhke,  1 
Ku«s.  &  M.  232;  Ellis  v.  Selby,  7  Sim.  352;  Mitford  v. 
Eeynolds,  1  PhU.  190. 
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$  278.  Voidtrusts.-^Some  declarations  of  chari- 
tal>le  trusts  are  so  vague  and  indefinite  that  they 
cannot  be  maintained:^  as,  if  the  amount  is  not 
stated;^  or  if  the  gifc  is  for  foreign  missions;"  for 
the  education  of  children,  as  might  be  considered 
best;^  for  poor  men  preparing  for  the  ministry  at  a 
certain  school;^  and  if  the  settlor's  intention  can- 
not be  determined  from  the  instrument  declaring 
the  trust,  the  trust  must  fail.*  Where  there  were 
two  societies  of  the  same  name,  the  fund  was  held 
for  both.'  Where  the  trust  fund  was  applied  to  a 
part  only  of  the  purposes  named,  the  trustees  were 
guilty  of  a  breach  of  duty.'  Wheie  the  trust  was 
for  several  purposes,  it  was  in  the  absence  of  definite 
instructions  divided  equally  among  them;'  it  being 
uncertain  which  of  two  charities  was  to  receive  a  trust 
fund,  it  was,  by  the  court,  divided  equally  between 
tbem;^®  if  some  of  the  puq)oses  were  good  and  the 
others  illegal,  the  equal  shares  belonging  to  the 
former  should  go  to  them,  and  the  balance  distribu- 
ted,  as  if  no  trust  had  been  mentioned.^^ 

*  Brown  v.  Yeall,  7  Ves.  60;  Holland  v.  Peck,  Ired.  Clu 
2 '5;  Green  V.  Allen,  5  Humph.  170. 

*  Second  Cong.  Soc.  v.  First  Cjng.  Soc.  14  N.  H.  315; 
Flinh  V.  Warren,  15  Sim.  626;  Hartshomer  v.  Nichols,  26 
Beav.  58;  Coxe  v.  Bassett,  3  Ves.  1155;  Ewen  v.  Banner- 
man,  2  Dow  &  C.  74. 

^  Bridges  v.  PLiasants,  4  Ired.  Oh.  26;  44  Am.  Dec.  94. 

*  Grimes  v.  Harmond,  35  Ind.  198;  9  Am.  B«p.  690. 

*  White  V.  Fisk,  22  Conn.  31. 

*  Cole  V.  Wade,  16  Ves.  44;  Brown  v.  Higgs,  4  Ves. 
708;  Down  v.  WorraU,  1  Myhie  &  K.  561. 

^  First  Cong.  Soc.  of  Son  thin  jton  v.  Atwater,  23 
Conn.  56. 
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>  Cole  T.  Adams,  6  Beav.  353. 

'  Longman  v.  Brown,  7  Ves.  124;  Mills  v.  Fanner,  1 
Mer.  &5;  Sanlsbury  v.  Denton,  3  Kay  &  J.  229;  Att'y-Qen. 
V.  Doyley,  2  Eq.  Gas.  Abr.  194. 

^  Bennett  v.  Hayter,  2  Beav.  81;  Simon  ▼.  Barker,  5 
Buss.  112;  Be  Atchin's  Trusts,  Law  B  14  £q.  232;  Fies- 
chel  Y.  Paris,  2  Sim.  &  St.  334. 

^^  Hoare  ▼.  Osborne,  Law  B  1  Eq,  585. 

$  979.  Some  special  chariti^. — ^A  distinction 
should  be  noticed  between  a  gift  to  a  charity  and 
one  to  be  applied  to  a  charity  by  a  trustee;  as, 
while  the  former  entails  upon  a  court  merely  a 
ministerial  act,  the  latter  requires  the  continued 
responsibility  of  seeing  to  it  that  the  trustee  faith- 
fully and  impartially  performs  his  duiy.^  Some- 
times, from  the  nature  of  the  trust,  even  though 
the  gift  is  made  without  naming  the  speciiic 
objects  to  which  it  is  to  be  applied,  and  no  trustees 
are  named,  yet  it  is  clear  that  the  fund  was  not 
to  go  to  the  heirs  or  next  of  kin^  and  the  proper 
authorities  will  apply  the  fund  as  they  deem  best 
and  as  seems  most  consonant  ifith  the  settlor's  in- 
tiBntion;"  and  if  the  intention  cannot  be  deter- 
mined exactly,  the  trust  will  be  devoted  as  nearly 
to  the  settlor's  purposes  as  possible,  in  accordance 
with  the  cy  pres  doctrine.'  Sometimes  courts  will 
make  temporary  appointments  of  trustees,  to 
handle  a  trust  until  it  can  be  executed  as  the 
settlor  intended;^  and  in  many  cases  the  courts 
will  exercise  full  and  complete  jurisdiction  in  the 
execution  of  trusts.* 

^  Brown  v.  Yeall,  7  Yes*  50,  n.;  2  Bedf.  on  Wills,  518; 
Jackson  v.  Phillips,  14  Allen,  576;  White  v.  Fids,  22 
Comi.  31. 
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*  AttV-Gen.  v.  Jackson,  11  Ves.  365;  Paice  v.  Arch- 
bishop of  Canterbury,  14  Ves.  372;  Moggridge  v.  Thaek- 
well,  7  Ves.  36;  Mills  v.  Farmer,  1  Mer.  65;  Clifford  v. 
Francis,  1  Freem.  330. 

'  Cary  v.  Abbot,  7  Ves.  490;  De  Garcin  v.  Lawson,  4 
Ves.  433,  n. ;  Att'y-Gen.  v.  Vint,  3  De  Gex  &  S.  704;  Smart 
V.  Prujean,  6  Ves  660;  De  Themmines  v.  De  Bonneval,  5 
Buss.  288;  Isaac  v.  Gompertz,  1  Ves.  Jr.  44. 

*  Inglis  V.  Sailors'  Snug  Harbor,  3  Peters,  99;  Hajrter 
V.  Trego,  6  Russ.  113;  Reeve  v.  Att'y-Gen.  3  Hare,  191. 

*  Everett  v.  Carr,  69  Me.  334;  Williams  v.  Pearson, 
38  Ala.  299;  Paice  v.  Archbishop  of  Canterbury,  14  Ves. 
372;  Moggridge  v.  Thackwell,  7  Ves.  36. 

{  280.  Illegal  gifts:— To  promote  religion  con- 
trary to  statute  is  an  illegal  gift;^  so  is  a  gift  to  obtain 
the  release  of  persons  suffering  an  imprisonment 
as  a  punishidaent  for  crime.'  There  were  many 
such  gifts  under  the  English  ptatutes,  especially 
pertaining  to  religious  matters;  but  there  are  not 
so  many  in  America,  for  no  so-called  supei'stitious 
uses  are  recognized  here.'  In  a  few  States  there 
are  statutes  bearing  upon  the  subject,  especially 
upon  the  rights  and  powers  of  corporations  to  re- 
ceive charities,  and  some  corporate  charters  limit 
the  right  of  the  corporations  to  receive  gifts.* 

^  Johnson  v.  Clarkson,  3  Rich.  Eq.  305;  Finley  v. 
Hunter,  2  Strob.  Eq.  218;  Lusk  v.  Lewis,  32  Miss.  297; 
Da  Costa  v.  De  Paz,  2  Swan,  487,  n. 

'  Russell  V.  Jackson,  10  Hare,  204;  Thrapp  v.  CoUett^ 
26Beav.  125. 

»  Magill  V.  Brown,  Bright.  N.  P.  373;  Gass  v.  Wilhite, 

2  Dana,    170;    26  Am.  Dec.   446;  Methodist  Church  v. 
Remington,  1  Watts,  218. 

*  Taylor  v.  Mitchell,  67  Pa.  St.  209;  McLean  v.  Wade, 
41  Pa.  St.  266;  Miller  v.  Porter,  53  Pa.  St  297;  White  v. 
Howard,  62  Barb.  294;  Levy  v.  Levy,  33  N.  Y.  114;  Rey- 
nolds  V.  Bristow,  37  Ga.  283;  Cromie  v.  Louisville  Soc.  . 

3  Bosh,  366. 
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$  281.    Trustees  desi^ating:  charities. — If  a 

fund  is  left  to  be  used  for  such  purposes  and  in 
such  ways  as  the  trustees  shall  select  or  deem  best, 
the  courts  will  sustain  the  trust/  more  especially 
if  the  trustees  have  only  to  distinguish  what  par- 
ticular ones  of  a  specified  class  shall  receive  the 
bounty.^  Whether  new  trustees  will  have  all  the 
powers  the  orig  nal  trustees'  had  in  determining 
the  objects  of  indefinite  trusts  is  a  question  for  the 
courts.'  If  the  trust  is  of  such  a  character  that  they 
must  continually  exercise  their  discretion  in  deter- 
mining to  what  purposes  the  trust  fund  shall  be 
devoted,  it  is  evident,  if  the  apparent  intention  of 
the  settlor  is  in  harmony  therewith,  that  any  suc- 
cessors of  th-)  original  trustees  would  have  the 
same  discretionary  powers.*  Some  trusts  are  so 
framed  that  the  discretionary  powers  given  the 
trustees  are  personal  to  the  particular  trustees  men- 
tioned in  the  will  or  declaration  of  trust,  so  that 
no  new  trustees  have  any  special  privileges  or  dis- 
cretion;* while  others  give  the  powers  and  right  of 
selection  of  objects  of  a  charity  to  the  trustees  and 
their  successors,  or  otherwise  indicate  that  it  is  to 
the  office  and  not  to  the  individuals  that  the  discre- 
tionary powers  belong,  and  any  persons  holding 
the  fiduciary  relation  have  all  the  powers,  rights 
and  privileges  of  the  original  trustees.' 

^  Going  V.  Emery,  16  Pick.  107;  26  Am.  Dec.  645; 
Wells  V.  DoaDe,  3  Gray.  201;  Milier  v.  Atkinson,  63  N. 
C.  637;  Treat's  App.  30  Conn.  113;  Everett  v.  Carr,  59 
Me.  334;  Derby  v.  Derby,  4  R.  I.  414;  Saltonstall  v.  San- 
ders,  11  Allen,  446. 

«  Treat's  App.  30  Conn.  113;  White  v.  Ksk,  22  Conn. 
31;  Pulpress  v.  African  Church,  48  Pa.  St.  204;  Nonis  v. 
Thompson,  4  Green  C.  E.  307. 
Flint  on  Tbubts— 35 
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'  Attorney-General  v.  Gleg,  1  Atk.  356;  Attorney- 
General  V.  Boultbee,  2  Ves.  Jr.  380. 

*  Williams  v.  Pearson,  38  Ala.  299;  Green  v.  Allen,  5 
Humph.  170;  Moore  v.  Moore,  4  Dana,  366. 

*  Fontain  v.  Ravanel,  17  How.  382;  Cole  v.  Wade,  16 
Ves.  45;  Eaton  v.  Smith,  2  Beav.  236;  Zeisweissv.  James, 
63  .  a.  St.  465. 

*  Marsh  v.  Kenton,  99  Mass.  132;  Loring  v.  Marsh,  2 
Cliff.  469;  Attorney  General  v.  Gladstone,  13  Sim.  7. 

$  d82.  Cy  pros  doctrine. — As  there  is  great  un- 
certainty regarding  the  beneficiaries  in  charitable 
trusts,  th3  courts  will,  where  a  trust  does  not  neces- 
sarily fail  entirely,  apply  the  fund  as  nearly  as  possi- 
ble in  accordance  with  the  intention  of  the  settlor. 
This  attempt  at  approximation  in  the  selection  of 
the  charitable  objects  is  called  the  doctrine  of  cij 
pres; '  it  may  be  exercised  where,  at  the  time  of 
the  settlor's  death,  no  intention  is  expressed  by 
him,  or  where,  from  change  of  circumstances,  it  is 
impossible  to  carry  out  the  charity  as  intended;* 
and  this  doctrine  may  be  applied  where  the  indefi- 
nite bequest  was  not  to  be  applied  to  a  charity.' 
Sometimes  the  exercise  of  the  ci/  pres  doctrine  is  a 
prerogative  act,*  sometimes  it  is  considered  ai  a 
purely  judicial  act.*  The  prerogative  is  exercised 
where  there  is  a  charity  to  a  religion  that  is  dis- 
countenanced,* and  the  judicial  authority  where 
provision  has  to  be  made  for  trustees.^  If  the 
exact  object  to  which  a  charity  is  to  be  applied 
fails  before  the  execution  of  the  trust,  the  courts 
will  apply  the  fund  as  nearly  as  possible.  *  The 
Statute  of  43  Elizabeth  did  not  increase  the  lati- 
tude for  the  exercise  of  cypres,*  The  general  equity 
principles  regarding  cy  pres  are  quite  different  in 
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America  from  what  they  are  in  England/**  Some- 
times the  United  States  Supreme  Court  has  favored 
this  do  trine  and  sometimes  not.*^  The  question  may 
.be,  if  some  of  the  purposes  fail,  will  the  whole  fund 
be  paid  to  those  remaining  1  **  or  whether  the  ob- 
jects to  which  it  shall  be  applied  are  to  be  in- 
creased in  number  r^  or  whether  additional  trustees 
will  be  appointed?  ^*  or  as  to  the  result  of  a  decrease 
in  the  fund^* 

^  Jackson  v.  Phillips,  14  Allen,  656;  Inglis  v.  Sailors' 
*Snug  Harbor,  3  Peters,  117;  Bartlettv.  King,  12  Mass.  543; 
7  Am.  Dec.  98;  Attorney-General  v.  Ironmongers'  Co.  Craig 
&  P.  208;  Attorney-General  v.  Baliol  Coll,  9  Mod.  407; 
Attorney-General  v.  Guise,  2  Vem.  266. 

2  Jackson  V.  PhilUps,  14  Allen,  656;  City  of  PhUadel- 
phia  V.  Girard's  Heirs,  9  Wright,  28;  Attorney-General  v. 
Craven,  21  Beav.  392;  Attorney-General  v.  Gibson,  2 
Beav.  317,  n.;  Popkin  v.  Sargent,  10  Cush.  327. 

*  Mayor  of  Lyons  v.  Advocate-Gen.  of  Bengal,  Law  B. 
1  App.  Cas.  91;  Ironmongers'  Cx  v.  Att'y-Gen.  10  Claik 
&  F.  908;  MUls  v.  Farmer,  19  Ves.  486. 

*  Moggridge  v.  Thackwill,  7  Ves.  83;  Paice  v.  Canter- 
bury, 14  Ves.  372;  Fverett  v.  Carr,  69  Me.  334. 

*  Jackson  v.  Phillips,  14  Allen,  674;  Att'y-Gen.  v. 
Ironmongers'  Co.  2  Beav.  313;  2  Mylne  &  K.  676. 

*  '  ary  v.  Abbot,  7  Ves.  494;  Moggridge  v.  Thackwell, 
1  Ves.  Jr.  409;  Bex  v.  Portington,  1  Salk.  162;  Gass  v. 
Wilhite,  2  Dana,  176;  26  Am.  Dec.  446. 

^  Att'y-Gen.  v.  Syderfin,  1  Vem.  224;  Moggridge  v. 
Thackwell,  1  Ves.  Jr.  469.  But  see  Fontain  v.  Eavenel, 
17  How.  369;  Suhier  v.  Mass.  Gen.  Hosp.  3  Cush.  49G; 
Att'y-Gen.  v.  Jolly,  1  Rich.  Eq.  108;  Lepage  v.  MacNa- 
mara,  6  Iowa,  146. 

^  Att'y-Gen.  v.  Craver>,  21  Beav.  39*2;  Att'y-Gen.  v. 
Minshull,  4  Ves.  14;  Att'y-Gen.  v.  Glyn,  12  Sim.  84; 
Lorings  v.  Marsh,  6  Wall.  337;  Wells  v.  Doane,  3  Gray, 
201;  Moore  v.  Moore,  4  Dana,  354;  Fontain  v.  Bavene , 
17  How.  387. 
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»  County  Att'y  v.  May,  5  Cush.  338;  Going  v.  Emery,  16 
Pick.  119;  26  Am.  Dec.  645;  Eyre  v.  Shaftesbury,  2  P. 
Wms.  119;  Att'y-Gen.  v.  Middleton,  2  Ves.  Sr.  327. 

1°  Symou's  Case,  Duke,  163;  Burbai}k  v.  Whitney, 
24  Pick.  152;  35  Am.  Dec.  312;  Preacher's  Aid  Soc. 
V.  lUch,  45  Me.  559;  Vidal  v.  Girard,  2  How.  194; 
Chambers  v.  St.  Louis,  29  Mo.  543;  Derby  v.  Derby,  4 
II.  I.  436. 

^^  Fontain  v.  EAvenel,  17  How.  369;  Lorings  v.  Marsh, 
6  Wall.  337. 

^^  Loscombe  v.  Wintringham,  13  Beav.  87;  Mills  v. 
Farmer,  19  Ve^.  483;  Att^y-Gen.  v.  Llandaff,  10  Law  J. 
(N.  S.)  Ch.  361;  Att'y-Gen.  v.  Lawea,  8  Hare,  32;  Att'y- 
Gen.  V.  Marchant,  Law  R.  3  Eq.  424. 

"  Marsh  v.  Renton,  99  Mass.  132;  Att'y-Gen.  v.  Trinity 
Church,  9  Allen,  422;  Hereford  v.  Adams,  7  Ves.  324; 
Att'y-Gen.  v.  Minshull,  4  Ves.  11;  Att'y-Gen.  v.  Cord- 
wainers'  Co.  3  M>  Ine  &  K.  534;  Att'y-Gen.  v.  Southmolton, 
14  Beav.  357. 

1*  Att'y-Gen.  v.  Wax  Chandlers'  Co.  Law  R.  8  Eq.  452. 

^^  Berkham])stead  School  Case,  Law  K.  1  Eq.  102;  Man- 
chester School  Case,  Law  K.  1  Eq.  55. 

$  283.  Gy  pros,  continued* — In  some  States,  as 
Alabama,  Connecticut,  Indiana,  Iowa  and  North 
Carolina,  the  doctrine  of  ct/  pres  has  been  repu- 
diated.^ In  Pennsylvania  tlie  doctrine  is  n  cog- 
nized to  some  extent.^  In  New  York  and  South 
Carolina  charities  are  treated  as  ordinary  trusts,'* 
also  in  Maryland  and  Virginia.*  Neither  does  the 
doctrine  exist  in  Kentucky,  Michigan,  or  Min- 
nesota.* The  doctrine  has  been  generally  favored  in 
New  England;''  also  in  Illinois  and  Missouri.'  In 
New  Jersey  the  question  is  an  o|>en  one.*  It 
would  seem  generally  true  that  the  doctrine  is 
recognized  to  a  greater  or  less  extent  in  those 
States  where   the   43  Elizabeth  is  held  to  be  in 
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force.*  Even  in  England  the  doctrine  is  not  al« 
ways  enforced,  the  test  apparently  being,  can  the 
fund  be  consistently  applied  to  other  than  chari- 
table purposesl^^ 

1  Carter  v.  Balfour,  19  Ala.  814;  White  v.  Fisk,  22 
Gono.  31;  Grimes  y.  Harmon,  35  Ind.  198;  9  Am.  Bep.  690; 
McAuley  v.  W.ison,  1  Dev.  Eq.  276;  18  Am.  Dec.  687; 
Lt^page  V.  McNamara,  5  Clarke  (Iowa),  147. 

2  Witman  v.  Lex,  17  Serg.  &  R.  88;  17  Am.  Dec  644; 
Zeisweiss  v.  James,  13  Smith  P.  b\  465. 

*  B  iscom  V.  Albertsou,  34  N.  Y.  684;  Pringle  v.  Dor- 
Bey,  3  KIch.  N.  S.  509. 

*  Wiidcrman  v.  Baltimore,  8  Md.  661;  State  v.  War- 
ren, 28  Md.  338;  Needles  v.  Martin,  33  Md.  618;  Baptist 
Assoc.  V.  Hart's  Ex'rs,  4  Wheat.  1;  Gallego  v.  Attorney* 
General,  3  Leigh,  450;  24  Am.  Dec.  650. 

^  Cromie  y.  Louisville  Soc.  3  Bush,  375;  Methodist 
Church  V.  Clark,  41  Mich.  730;  Liitle  v.  WilHord,  31 
Minn.   173. 

•  Jackson  v.  Phillips,  14  Allen,  670;  Brown  v.  Con- 
cord, 33  N.  H.  296;  Howard  v.  Am.  Peace  Soc.  49  Me. 
302;  Burr  v.  Smith,  7  Vt.  287;  Derby  v.  Derby,  4 
R.  I.  439. 

^  Gil  man  v.  Hamilton,  16  DL  231;  Academy  y. 
Clemens,  50  Mo.  167. 

^  Attorney-G^ineral  y.  Moore's  Ex'rs,  4  Green  C.  XI 
603;  Thomson's  tx'rs  y.  Norris,  6  Green  C.  E.  522. 

•  Going  y.  Emery,  16  Pick.  107;  26  Am.  Dec.  645;  Had- 
ley  y.  Hopkins  Academy,  14  Pick.  240;  Williams  y.  Pear- 
son, 38  Ala.  305;  Pottery.  Thornton,  7 R.  L  252;  Paschal 
y.  Acklin,  27  Texas,  173;  Vidal  y.  Girard,  2  How.  128; 
Church  V.  Church,  18  Mon.  B.  635;  Treat's  App.  30 
Conn.  113;  Walker  y.  Walker,  25  Ga.  420. 

w  Ellis  y.  Selby,  7  Sim.  352;  New  y.  Bonaker,  Law  R. 
4  Eq.  656;  Morice  y.  Bishop  of  Durham,  9  Yes.  404; 
WiUiams  y.  Kershaw,  6  Chirk  &  F.  111. 

$  284.  Cy  pres,  continued. — ^If  the  testator  had 
a  single  purpose  in  mind,  that  failing,  the  fund 
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wou!.!  [JO  izi'-o  tli3  rc3id:ie;*  as,  if  the  beneQciariea 
cannot  be  paid,  or  a  corporate  donee  goes  out  of 
existence.^  Th'3  courts  generally  can  carry  out  the 
doctrine  in  the  ordinary  use  of  their  judicial 
powers.*  And  it  h  generally  considered  that  such 
a  trust  will  be  carried  out  in  spite  of  the  vagueness 
or  uncertainty  of  the  gift.*  If  a  trust  fund  unex- 
peotedly  increase  in  amount,  it  will  generally  be 
wholly  aj)pli(^d  to  the  purpose  named;*  but  there  are 
cases  where  this  cannot  be  done.'  If  certain  stocks 
or  bonds  which  constitute  the  gift  are  redeemed,  so 
that  thsre  is  no  such  fund,  what  is  the  result  1 '  Any 
impossible  or  illegal  directions  as  to  funds  will  merely 
result  in  the  exercise  of  the  cy  pres  doctrine,  the  judi- 
cial rather  than  the  prerogative  powers  being  exer- 
cise:!.^ Where  it  is  necessary  to  exercise  the  pre- 
rogative in  America,  the  charities  generally  fail;  as, 
if  the  gift  is  to  an  object  not  existing,®  or  one  void 
in  law,^^  or  for  any  reason  impossible;  ^^  or  no  bene- 
fijiaries  are  named; "  or  for  a  school,  none  being 
mentioned; "  or  given  according  to  certain  in- 
structions which  are  never  given;  ^*  or  where  the 
amount  is  uncertain;^*  or  the  object  uncertain;^*  or 
to  trustees  who  refuse  to  accept  and  exercise  a  dis- 
cretion not  given  to  any  other  trustees;  ^^  or  where 
an  executor  is  prevented  from  exercising  special 
powers  given  him;  ^^  or  to  religion  or  charity  gener- 
ally.^^ 

*  Attomey-Goneral  v.  Oxford,  4  Ves.  432;  Russell  v. 
K^Iett,  3  Smale&G.  254;  Attorney -General  v.  Gouldinjj, 
2  Bro.  C.  C.  428;  West  v.  Shuttleworth,  2  Mylne  &  K. 
684;  Attorney-Ganeral  v.  Jolly,  2  Strob.  379;  McAuley 
V.  Wi.8on,  1  Dev.  Ch.  276. 

2  Fisk  V.  Attornev-General,  Law  R.  4  Eq.  521;  Carter 
V,  Balfour,  19  Ala.  814. 
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®  Jackson  v.  Phillips,  14  Allen,  639;  Cartiss  v.  Brown, 
29  111.  201;  Philadelphia  v.  Girard,  45  Pa.  St.  27;  Moore 
V.  Moore,  4  Dana,  366;  Attorney -Ctoneral  v.  Wallace,  7 
Hon.  B.  611;  Oilman  v.  Hamilton,  16  111.  231. 

*  Saltonstall  v.  Sanders,  11  Allen,  462;  McLain  y. 
School  Directors,  1  Smith  P.  F.  199. 

'  Thetford  School  Case,  8  Rep.  130;  Attorney-General 
V.  Wax  Chandlers'  Co.  Law  R.  8  Eq.  452;  Attorney- 
Ckneral  y.  Dean  of  Windsor,  8  H.  L.  Cas.  309. 

•Mayor  of  Beverly  y.  Attorney-General,  6  H.  L. 
Cas.  310. 

V  Chamberlain  y.  Brockett,  Law  R.  8  Ch.  206. 

•  Henrj'  (Jo.  v.  Winnebago,  52  111.  454;  Methodist 
Ghnrch  v.  Remingt-on,  1  Watts,  226;  Williams  v.  Williams, 
4  Seld.  525;  Grimes  v.  Harmon,  35  Ind.  237;  9  Am. 
Rep.  690. 

•Loscombe  v.  Wintringham,  13  Beav.  87;  Attorney- 
General  V.  London,  3  Bro.  C.  0.  171. 

*•  Gary  v.  Abbot,  7  Ves.  490;  Attorney-General  y. 
Whorwo  )d,  1  Ves.  634. 

^*  Martin  v.  Margham,  14  Sim.  230;  Hayter  y.  Trego,  6 
Russ.  113;  Attorney-General  V.  Gaise,  2  Vern.  266. 

"  Mog<Tridge  v.  Thackwell,  7  Ves.  36;  Mills  v.  Farmer, 
1  Mer.  55. 

"  Attorney-General  v.  Syderfen,  1  Vern.  224. 

^*  Cook  y.  Dunkenfield,  2  Atk.  562;  Commissioners  y, 
Solliyan,  1  Dru.  &  War.  501. 

^  Hartshome  v.  Nicholson,  26  Beay.  68. 

"  Simon  v.  Barber,  5  Russ.  112. 

"  Fountain  v.  Rayenel,  17  How.  382;  Attorney-General 
V.  Jackson,  11  Ves.  3G5;  Reeye  v.  Attorney -General,  3 
Hare,  191. 

"  Attorney-General  y.  Boultbee,  2  Ves.  Jr.  380;  White 
y.  White,  1  Bro.  C.  0.  12. 

*•  ClifiFord  y.  Francis,  Freem.  330;  Powerscourt  y.  Pow- 
erscourt,  1  Molloy,  616;  Attomey-Gkneral  y.  Herrick, 
Amb.  712;  Attorney-General  v.  Mathews,  2  Ley.  167. 
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$  285.  Making  objects  certain. — Just  as  a  trust 
will  not  be  allowed  to  fail  for  want  of  a  trustee/ 
so  if  the  purposes  and  objects  are  uncertain,  the 
trust  will  not  be  allowed  to  fail  if  there  is  any  way 
of  making:  it  sufficiently  definite;*  and  this  will 
be  triiv^  unless  the  gift  is  uncertain,  and  no  trus- 
tees are  named  and  no  power  of  appointment  given, 
when  the  charity  must  fail.'  It  is  unimportant  how 
vague,  indefinite,  and  uncertain  these  trusts  are  in 
the  first  instance,  provided  there  is  any  way,  by 
interpretation  or  construction,  to  bring  them  within 
the  necessary  requirements  in  these  respects;  *  the 
courts  necessarily  decide  upon  the  validity  of  the 
trust  in  such  cases  *  In  case  of  an  abuse  of  trust, 
a  right  to  call  the  trustees  to  account  will  always 
be  vested  in  somebody;*  however,  such  proceedings 
should  be  brought  by  the  parties  most  interested.'' 
It  is  to  be  noticed  that  in  some  cases  affecting 
church  trusts  there  is  less  opportunity  for  correct- 
ing and  changing  them  than  in  the  case  of  some 
others.'* 

^  White  V.  Hampton,  13  Iowa,  259;  Inglis  v.  Sailors* 
Snug  Harbor,  3  Peters,  99;  Treat's  App.  30  Conn.  113; 
Hayter  v.  Trego,  6  Russ.  113;  Reeve  v.  Att'y-Gen.  3 
Hare,  191. 

2  Green  v.  Allen,  5  Humph.  170;  Lorings  v.  Marsh,  6 
Wall.  .337;  Griffin  v.  Graham,  1  Hawks,  96;  Fontain  v. 
Ravenel,  17  How.  382. 

8  State  V.  Gerard,  2  Ired.  Eq.  219;  Zimmerman  v.  An- 
ders, 6  Watts  &  S.  218;  40  Am.  Dec.  552;  Moore  v. 
Moore,  4  Dana,  354;  Att'y-G^n.  v.  Jolly,  1  Rich.  Eq.  99; 
Miller  v.  Porter,  53  Pa.  St.  297;  Antones  v.  Eslava,  9 
Porter,  527. 

*  Miller  V.  Atkinson,  63  N.  0.  537;  Zeisweiss  v.  James, 
63  Pa.  St.  465;  McLain  v.  School  Direct*ors,  61  Fa. 
St.  196. 
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*  Burrill  v.  Boardman,  43  N.  Y.  254;  3  Am.  Rep.  694. 

•  Parker  V.  May,  6  Cash.  341;  Att'y-Gen.  v.  Garriaon, 
101  Ma83.  223;  Ludlow  v.  Greenhouse,  1  Bligh  N.  S.  17. 
Bat  see  Att'y-Gen.  v.  Brereton,  2  Ves.  426;  Att'y-Gen. 
V.  Whiteley,  11  Ves.  241;  Att'y-Gen.  v.  Hewmer,  2 
Vem.  387. 

^  Att'y-Gen.  v.  Federal.  St.  Meeting  House,  3  Gray,  1; 
Att'y-Gen.  v.  Merrimao  Manuf .  Co.  14  Gray,  686. 

®  lb.;  Brunnenmeyer  V.  Buhre,  32  111.  183;  Dublin  Case, 
38  N.  H.  459;  German  Cong.  v.  Pressler,  17  La.  An.  127. 

$  286.  Changing  the  objects  of  a  charity  — 
A  gift  must  be  accepted  just  as  it  is  given/  and  it 
cannot  be  changed  so  long  as  it  can  be  carried  out 
according  to  its  express  terms;'  if  given  to  one 
religious  denomination  it  cannot  be  applied  to  an- 
other;* if  for  the  clergy,  it  cannot  be  distributed 
among  the  poor;*  if  for  a  hospital,  it  cannot  be  giv- 
en to  a  city;^  if  for  one  particular  parish,  it  cannot 
be  given  to  others;®  if  for  repairs,  it  cannot  be  used 
for  other  purposes.^  If  there  is  any  degeneration 
or  division  of  a  church  named  as  the  beneficiary, 
the  fund  usually  goes  to  the  portion  of  the  old  orga- 
nization remaining.®  If  the  donor  has  not  explicitly 
stated  the  object  of  a  religious  gift,  the  courts  will 
determine  it,  taking  into  consideration  his  creed 
and  particular  church.*  A  change  of  church  rela- 
tions is  not  necessarily  a  breach  of  trust,^®  but  the 
gift  cannot  be  converted  to  school  purposes."  If 
there  are  several  donors  to  the  same  fund  the  state- 
ment of  one,  as  to  the  objects,  may  control  the 
whole, ^*  and  any  error  resulting  therefrom  cannot 
be  easily  corrected. ^^  A  gift  to  a  church  or  a 
school  will,  if  it  is  not  so  stated,  nevertheless  be 
regarded  as  a  charitable  gift."      Equity  is  very 
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reluctant  to  interfere  to  change  the  object  of  a 
charity/*  Even  a  corporation  as  trustee  cannot 
make  any  unnecessary  changes  in  the  object  of  tbe 
gift."  Sometimes  charities  can  be  altered  by  the 
agreement  of  parties/^  and  sometimes  not.^®  A 
long  continuance  of  a  fund  in  a  certain  way  will 
tend  to  establish  a  right  to  so  use  it;^^  and  no  change 
can  be  made  where  the  original  intention  of  the 
donor  is  perfectly  clear.^  A  trustee  may,  espe« 
cially  in  the  case  of  a  gift  to  a  religious  purpose,  be 
removed  simply  for  holding  religious  ideas  conflict- 
ing with  the  nature  of  the  gift;^^  but  neither  the 
trustees  nor  the  objects  can  be  changed  for  mere 
convenience,  by  agreement  of  parties.  ^^  Formerly 
the  English  courts  would  remedy  any  defects  in 
trust  deeds  or  wills,  but  they  are  now  less  willing 
to  do  so,^  and  it  never  was  done  in  America." 

^  Silcox  V.  Harper,  32  Ga.  639;  Oilman  v.  Hamilton,  16 
111.  225. 

2  Ward  v.  Hipwell.  3  QiflF.  547;  Re  StaflFord  Charities, 
25  Beav.  28;  Att'y-Gen.  v.  Gould,  28  Beav.  485;  Att*y- 
Gen.  v.  Bourcherett,  25  Beav.  116. 

'  Combe  v.  Brazier,  2  Desaus.  431. 

*  Att'y-Gen.  v.  Newbury  Cor.  Coop.  P.  Cas.  72. 

*  Att'y-Gen.  v.  Blizard,  21  Beav.  233;  Att'y-Gen.  v.Kell, 
2  Beav.  575;  Att'y-Gen.  v.  Exeter,  2  Rusa.  45. 

«  Att'y-Gen.  v.  Brandreth,  1  Younge  &  C.  Ch.  200. 

^  Att'y-Gen.  v.  Mansfield,  2  Eusa.  501;  Att'y-Gen.  v. 
Vivian,  1  Russ.  226. 

®  Earle  v.  W  od,  8  Cush.  430;  Bouldin  v.  Alexander, 
15  Wall.  132;  Roshi's  Apo.  69  Pa.  St.  462:  8  Am.  Rep, 
275;  Godfrey  v.  Walker,  42  Ga.  562. 

*  Dublin  Case,  38  N.  H.  459;  Princeton  v.  Adams,  10 
Cush.  129;  Winebrenner  v.  Colder,  43  Pa.  St.  244;  Miller 
V.  Gable,  2  Denio,  492;  Att'y-Gen.  v.   Moore,  4  Green 


4W  TRUSra  FOR  CHARITIES.  {  1887 

C.  E,  503;  Att*v-Gen.   v.  Shore,  11  Sim.  592;  Potter  v. 
Thornton,  7  R.  I.  252:  Shore  v.  Wilson,  9  Clark  &  F.  355. 

i«  Lutheran  Cong.  v.  St.  Michael's  Church,  48  Pa.  St. 
20;  Swedesborough  Church  v.  Shivers,  1  Green  C.  E.  453. 

11  Perry  v.  McKwen,  22  Ind.  440. 

"  Newmyer's  App.  72  Pa.  St.  121. 

"  Lndlam  v.  Higbee,  3  Stockt.  342. 

"  Everett  v.  Carr,  59  Mo.  333;  Evangslical  Assoc.  App. 
35  Pa-  St.  316;  Att'yGen.  v.  C-ifton,  32  Beav.  590;  Att'y- 
Cen.  V.  Pearsoj,  7  Sim.  29 J. 

1*  Happy  V.  Morton,  33  111.  398. 

"  Field  V.  Girard  CoU,  54  Pa.  St.  233;  Eden  v.  Foster, 
2  P.  Wms.  327. 

"  HolUs-street  Meeting  House  v.  Pierpont,  7  Met.  499; 
Burr  V.  Sandwich,  9  Mass.  239;  Sheldon  v.  Eastou,  24 
Pick.  2S7;  Att*y-Gen.  v.  Prop.  Fed.  St.  Meetin'j  House,  3 
Gray,  61;  Br.ndle  v.  Gorman  Ref.  Cong.  33  Pa.  St.  418; 
Dublin  Case,  38  N.  H.  459. 

1^  Field  V.  Field,  9  Wend.  394;  People  v.  Steele,  2  Barb. 
397;  Miller  v.  Gable,  2  Denio,  525. 

*^  Att'y-Gen.  v.  Federal  St.  Meeting  House,  3  Gray,  64; 
Att'y-Gen.  v.  Hutton,  1  Dru.  530. 

^  Howe  V.  School  Disfc.  43  Vt.  282;  Meetinj?  St.  Bapt. 
Soc.  V.  Hail,  8  R.  I.  241;  Broom  v.  Summers,  11  Sim.  357; 
Att'y-Gen,  v,  Munro,  2  De  Gex  &  S.  122. 

"  Att'y-Gen.  v.  Garrison,  101  Mass.  223. 

»  Stone  V.  Framingham,  109  Mass.  303;  Harv.  CoU.  v. 
Soc  Proin.  Theo.  Education,  3  Gray,  2S0;  Att'y-Gen.  v. 
Mansfield,  2  Russ.  520. 

^  Att'y-Gen.  v.  Bardett,  2  Vem.  755;  Mills  v.  Farmer, 
1  Mer,  55;  Tuflfnell  v.  Page,  2  Atk.  37;  Moggridge  v. 
Thackwell,  7  Ves.  36. 

•*  Harvard  College  v.  Soc.  for  Prom.  Theo,  Education,  3 
Gray,  283. 

i  287.  The  statute  of  48  Eliza1)eth. — ^The  gen- 
eral principles  of  the  statute  are  recognized  in  Ala- 


i  387  TRUSTS  FOB  CHABITIES.  420 

banna.^  In  Arkansas,  the  rules  relating  to  per- 
petuities do  not  affect  charities.'  In  Connect- 
icut the  statute  is  practically  in  force,  but  there 
has  been  some  moditication  recently.'  In  Georgia, 
a  liberal  construction  is  put  upon  charities,  really 
carrying  out  the  spirit  of  the  statute.'*  The  stat- 
ute is  considered  to  be  in  force  in  Illinois,**  like- 
wise in  Indiana,  where  the  donor's  intention  is 
carefully  executed.®  Iowa  favors  charitable  gifts, 
and  will  exercise  a  broad  jurisdiction  over  them.^ 
The  statute  has  been  fully  adopted  in  Kentucky,® 
but  it  has  never  been  recognized  in  Louisiana.'  The 
statute  is  practically  enforced  in  Maine; ^®  but  it  is 
not  recognized  in  Maryland.**  It  is  in  full  force 
in  Massachusetts,  and  the  donor's  intention  is  care- 
fully executed."  In  Michigan,  charitable  trusts 
are  treated  like  any  others.**  Equity  jurisdiction 
is  exercised  over  charitable  trusts  in  Mississippi." 
The  statute  is  recognized  in  Missouri;**  also  in  New 
Hampshire,  but  to  what  ext*^nt  is  somewhat  un- 
certain.** The  statute  is  not  in  force  in  New  Jer- 
sey, but  an  equity  jurisdiction  is  rather  broad  there. *^ 
In  New  York,  there  are  many  local  statutes  conr 
trollng  the  status  of  charitable  gifts,  and  charities 
stand  upon  a  more  or  less  undefined  basis  in  that 
State.*®  In  North  Carolina  the  statute  is  in  force 
as  to  private  individual  trusts,  but  not  as  to  public 
trusts.**  The  statute  is  in  full  force  in  Ohio.**  In 
Pennsylvania  the  statute  is  not  recognized,  but  the 
leading  features  are  embodied  in  the  common  law 
of  the  State.'*  In  Rhode  Island,  a  statute  similar  to 
the  43  Elizabeth  is  in  force. *'  In  South  Carolina  the 
results  are  the  same  as  if  the  statute  was  in  force.  ^ 
There  is  some  uncertainty  as  to  the  application  of  the 
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j)rhiciples  of  the  statute  in  Tennessee.'*  In  Texas 
i  le  coiD'ts  exercise  jurisdiction,  practically  enforc- 
inof  the  statute  provisions.  ^^  The  statute  practical- 
ly covers  the  law  on  the  point  in  Vermont.^®  It 
was  repealed  in  Virginia,  and  the  same  principles 
apply  to  private  and  public  trusts.*^ 

^  Williams  v.  Pearson,  38  Ala.  299;  Johnson  v.  Long- 
mire,  39  Ala.  14a 

2  Gnsson  v.  Hill,  17  Ark.  483. 

'  Hamdon  v.  Rice,  24  Conn.  350;  Chatham  v.  Brain- 
crd,  11  Cjna.  6  ';  Am.  Bihle  Soc.  v.  Wetmore,  17  Conn. 
138;  Treat's  App.  30  Conn.  113. 

*  Walker  v.  Walker,  25  Ga.  420;  Beale  v.  Pox,  4 
Ga.  404. 

^  U.?user  V.  Harris,  42  IlL  426;  Gilman  v.  Hamilton, 
16  111.  225. 

^  Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  Rep.  690; 
Indianipolis  v.  Grand  Master,  25  Ind.  518;  Ex  parte 
Lindley,  32  Ind.  367. 

^  Johnson  v.  Mayne,  4  Iowa,  180;  MiUer  v.  Chitten- 
den, 4  Iowa,  252. 

^Att'v-Gen.  v.  Wallace,  7  Mon.  B.  611;  Moore  v. 
Moore,  4  Dana,  354;  Church  v.  Church,  18  Moo.  B.  635. 

'  New  Orleans  v.  McDonogh,  12  La.  An.  240;  Fink  v. 
Fink,  12  La.  An.  301. 

1'  Swasey  v.  Am.  Bible  Soc.  57  Me.  526;  Howard  v. 
Am.  Peace  Soc.  49  Me.  288;  Tappan  v.  Deblois,  45 
Me.  122. 

^^  Needles  v.  Martin,  33  Md.  609;  Methodist  Church  v. 
Warren,  28  Md.  338;  Beaty  v.  Kurtz,  2  Peters,  566. 

^^  Fairbanks  v.  Lampson,  99  Mass.  533;  Att'y-€kn.  v. 
Garrison,  101  Mass.  223;  Jackson  v.  Phillips,  14  Allen, 
540;  Drury  v.  Natick,  10  AUen,  169;  Att*y-Gen.  v.  Old 
South  Sjc.  13  Allen,  477;  Kasterbrooks  v.  Tillinghast,  6 
Gray,  17. 

"  Newark  Meth.  Epis.  Ch.  v.  Clark,  41  Mich.  730. 
^*  State  V.  Prewett,  20  Miss.  165. 
Flint  on  Trusts-  S% 
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^^  Chambers  v.  St.  Louis,  29  Mo.  643. 

1*  Bablin  C.ise,  38  N.  H.  459;  Chapin  y.  School  Dist. 
3")  N.  H.  454;  Brown  v"  Concord,  33  N.  H.  285. 

"  Att*y  Gen.  v.  Moore,  4  Green  C.  E.  603;  Morris  v. 
1  hompson,  4  Green  C.  E.  307. 

>  Shotwell  V.  Mott,  2  SancL  Ch.  46;  MiUer  v.  Gible,  2 
Denio,  492;  Coggeshall  v.  Pelton,  7  Johns.  Ch.  292;  II 
An  Dec.  471;  Potter  ▼.  Chapin,  6  Paige,  639;  Iiiglia  v. 
Mailora'  Snag  Harbor,  3  Peters,  112;  Owens  v.  Missi  n 
Sew.  14  N.  Y.  380;  Bascomb  v.  Albertson,  34  N.  Y.  684; 
Coekman  v.  Bonsor,  23  N.  Y.  298;  81  Am.  Dec.  269; 
n.lmes  V.  Mead,  52  N.  Y.  339;  Adams  v.  Perry,  43 
N,  Y.  487. 

1' White  V.  Att'y-Gen.  4  Ired.  Eq.  19;  Trustees  v. 
Chanbers,  3  Jones  Eq.  253;  Bridc^es  ▼.  Pleasants,  4  Ired. 
i:q.  26;  44  Am.  Dec.  94;  Miller  y.  Atkinson,  63 
N.  C.  537. 

'^  Am.  Bible  Soc.  v.  Marshall,  15  Ohio  St.  537;  Zanes- 
V  lie  Canal  v.  Zjmesville,  20  Ohio,  483;  Perin  v.  Carey,  24 
Uow.  465. 

*^^  Henderson  v.  Hunter,  59  Pa,  St.  336;  Philadelph^'a  v, 
Girard,  45  Pa.  St.  9;  Miller  ▼.  Porter,  53  Pa.  St.  292; 
Brender  v.  German  Ref.  Cong.  33  Pa.  St.  418;  McLain  v. 
School  Directors,  51  Pa.  St.  196;  Girard  v.  PhiU.  7 
Wall.  1. 

23  Meeting  St.  Bapt.  Soc.  v.  Hail,  8  R.  I.  240;  Potter  v, 
Thornton,  7  R.  I.  252. 

23  Att'v-Gen.  v.  Clergy  Soc.  8  Rich.  Eq.  190;  Combe  v. 
Brazier,  2  Desaus.  431;  Gibson  y.  M'Call,  1  Ricu.  174. 

2»  Frank'in  v.  Armtield,  2  Sneed,  305;  Dickson  v.  Mont- 
gomery, 1  Swan,  348. 

-5  Paschal  v.  Acklin,  27  Tex.  173;  Bell  v.  Alexander 
22  Tex.  355. 

«  Penfield  v.  Skinner,  11  Vt  296;  Burr  r.  Smith,  7 
Vt.  241. 

"  Carter  v.  Wolfe,  13  Gratt.  301;  Seabum  v.  Seabum, 
15  Gratt.  423;  Bapt  Assoc  v.  Hart,  4  Wheat.  1. 

$  288.  Perpetuitxes  and  acciunulatioiui. — ^Or- 
dinarily a  perpetuity  will  no  more  be  allowed  in  the 
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case  of  a  tiTist  than  elsewhere/  but  in  the  case  of 
chaiities  perpetuities  are  disregarded,  and  funds  for 
charity  may  be  held  forever;*  but  this  is  not  true 
iu  every  State.'  Even  in  the  case  of  charities,  the 
laws  relating  to  perpetuities  are  not  entirely  ignor 
and  the  donors  must  come  within  certain  limits.^ 
A  trust  cannot  be  created  to  continue  forever,*  un- 
less it  be  for  a  charity;*  even  these  the  courts  can 
terminate  or  change.''  Ordinarily  the  duration  of 
trusts  for  accumulation  is  limited,  but  there  is  no 
such  limitation,  except  by  local  statutes,  in  the  case 
of  charitable  trusts;®  yet  the  trust  fund  must  be  ex- 
ercised by  the  trustees  purely  for  charitable  pur- 
poses.' Sometimes,  even  where  the  object  is  char- 
itable, a  perpetuity  is  not  allowed.^®  If  there  is  a 
perpetuity  in  a  first  taker,  it  is  impossible  to  over- 
look or  allow  it  in  a  second,"  even  though,  if  the  sec- 
ond took  directly  or  unlimited,  he  would  be  allowed 
to  hold  contrary  to  the  law  of  perpetuities/*  In  En- 
gland it  makes  a  difference  regarding  the  law  of  per- 
petuities whether  the  beneficiary  is  a  corporation  or 
not,  but  in  this  country  it  is  immaterial. ''  Per- 
petuities arise  in  case  of  charities  where  the  vesting 
of  an  estate  has  been  unlawfully  postponed,  and 
w  hat  are  called  transgressive  trusts  are  very  similar 
to  perpetuities." 

^  Duke  of  Norfolk's  Case,  3  Gh.  Gas.  20;  Thellusson  v. 
Woodforci,  4Ve8.  227. 

2  Perm  v.  Casey,  24  How.  495;  Yard's  App.  14  Smith  P. 
F.  99;  Birr  v.  Weld,  12  Harris,  84;  Brown  v.  Meeting  St. 
Bapt.  Soc.  9  R.  I.  177. 

^  Bascom  v.  Albertson,  34  N.  Y.  584;  Levy  v.  Levy, 
33  N.  Y.  97. 

*  Church  in  Brattle  Sq.  v.  Grant,  3  Gray,  143;  Wells  v. 
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Heath,  10  Gray,  26;  Sanderson  v.  White,  18  Pick.  328j 
29  A-n.  Dec.  691;  Potter  v.  Thornton,  7  R.  I.  252;  Mc- 
Dv.no^h  V.  Murdock,  16  How.  368;  Christ's  Hosp.  v. 
Grainger.  16  Sim.  83;  Att'y-Gen.  v.Bowyer,  3  Ves.  Jr.  714; 
Inglis  V.  Sailors'  Snug  H  rbor,  3  Peters,  99. 

^  Thorndiko  v.  Lorinp,  15  Gray,  391;  Hooper  v.  Hooper, 

9  Cash.  122;  White  v.  Hale,  2  Cold.  77;  Hawley  v.  James, 
6  Paige,  44^;  32  Am.  Dec.  623;  Thellusson  v.  Woodford, 
4  Ves.  227. 

«  King  V.  Parker,  9  Cash.  82;  OdeU  v.  Odell,  10  Allen, 
1;  Dexler  V.  Gardner,  7  Allen,  246;  Perin  v.  Carey,  24 
How.  465;  Dartmouth  Coll.  v.  Woodward,  4  Wheat.  641; 
Yard's  App.  64  Pa.  St.  96;  Paschal  v.  Acklin,  27  Tex.  173. 

■^  Pine  St.  So''.  v.  Weld,  12  Gray,  570;  Wells  v.  Heath, 

10  Gray,  17;  Stanley  v.  Colt,  5  Wall.  119;  Sohier  v.  Trin- 
ity Church,  109  Mass.  1;  Burton's  App.  57  Pa.  St.  213; 
Brown  v.  Meeting  St.  Bapt.  Soc.  9  R.  I.  184;  Shotwell  v. 
Mott,  2  Sand.  Ch.  55. 

8  Odell  V.  Odell,  10  Allen,  1;  City  of  Phila.  v.  Girard's 
Heirs,  9  Wright,  9;  HUlyard  v.  Miller,  10  Barr,  336;  Kil- 

gatrick  v.  Johnson,  15  N.  Y.  322;  Mrirtin  v.  Mar^ham,  14 
^im.  230;  State  v.  Gerard,  2  Ired.  £q.  210;  Williams  v. 
Williams,  4  Seld.  537. 

8  lb.;  Wilson  v.  Lynt,  30  Barb.  124;  Wetmore  v.  Par- 
ker, 7  Lans.  121;  Phila.  v.  Girard,  45  Pa.  St.  7. 

1®  Univeisty  v.  Yarrow,  1  De  Gex  &  J.  79;  Noursev, 
Merriam,  8  Cash.  11. 

11  Citv  of  Phila.  v.  Girard's  Heirs,  9  Wright,  29;  Hill- 
yard  v.  Miller,  10  Barr,  335. 

"  McDonough  v.  Murdoch,  16  How.  415;  Potter  v. 
Thornton,  7  R.  I.  252;  Christ's  Hosd.  y.  Granger,  16 
Sim.  83. 

«  Vidal  V.  Girard's  Ex'rs,  2  How.  128;  Magill  ▼. 
Brown,  Brightly  N.  P.    50. 

"  Citv  of  Phil  1.  V.  Girard's  Heirs,  45  Pa.  St.  9;  84  Am. 
Dec.  470;  Yard's  App.  64  Pa.  St.  98;  Bamett's  App.  4C 
Pa.  St.  392;  86  Am.  Dec.  602;  Bamum  v.  Bamum,  2G 
Md.  119;  90  Am.  Dec.  88;  Collins  v.  Foley,  63  Md.  158; 
62  Am.  Rep.  605. 
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$  289.  Foreign  Jurifldictioxi.— A  gift  will  be  paid 
to  trustees  out  of  the  country,  to  be  held  according 
to  the  local  laws  of  the  place  where  the  trust  fund 
is  administered;^  but  it  must  be  a  lawful  trust  in 
both  countries.*  The  courts  may  keep  the  princi- 
pal fund  within  their  jurisdiction,  allowing  the  in- 
come only  to  be  sent  abroad.'  Our  courts  cannot 
enforce  trusts  in  foreign  jurisdictions.* 

^  Chamberlain  v.  Chamberlain,  43  N.  Y.  424;  Wa^^h- 
bum  V.  Sewall,  9  Met.  280;  Sileox  v.  Harper,  32  Ga.  639; 
Mackintosh  v.  Townsend,  16  Ves.  330;  Soc.  for  Prop. 
Gospel  V.  Attorney-General,  3  Russ.  142;  Cartis  v.  Hut- 
ton,  14  Ves.  637. 

'  De  Themmines  v.  De  Bonneval,  5  Buss.  292;  De  Gar- 
C'n  V.  Lawson,  4  Ves.  433,  n. ;  Chamberlain  v.  Chamberlain, 
43  N.  Y.  424;  Bascom  v.  Albertson,  34  N.  Y.  584. 

'  Attorney-General  v.  Sturge,  19  Beav.  597;  Attorney- 
General  v.  Lepine,  2  Swanst.  181. 

*  Levy  V.  Levy,  33  N.  Y.  97;  New  v.  Bonaker,  Law 
R.  4  Eq.  655. 

i  290.  Pleading  and  costs. — ^The  redress  for 
breach  of  such  trusts  is  by  information  or  bill  by 
the  attorney-general,  and  the  formality  of  the 
pleadings  and  the  prayers  therein  are  of  secondary 
importance.*  A  proper  decree  will  be  made  in  the 
premises,  regardless  of  the  requests  in  the  plead- 
ings,* which  should  be  brief  and  only  formal 
enough  to  set  forth  the  essential  points.'  Injunc- 
tions can  be  easily  obtained,*  even  if  there  is  an 
adequate  remedy  at  law.*  If  there  is  any  difficulty 
in  the  details  they  may  be  corrected  or  the  proceed- 
ings begun  anew.*  Costs,  which  are  in  the  dis- 
cretion of  the  court,  are  generally  allowed  to  the 
successful    party.  ^     Courts   may  either    grant    a 
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party  costs,  or  order  him  to  pay  thera.*  The  usual 
rules  as  to  costs  are  generally  applied  to  these  pro- 
ceedings.' Sometimes  costs  and  counsel  fees  will 
be  allowed  to  all  interested  parties.**  The  costs 
may  be  distributed  'pro  rata  among  the  several 
parts  of  a  fund,  or  may  be  all  taxed  to  any  one  por- 
tion." 

*  Attorney  General  v.  Jackson,  11  Ves.  372;  Attorney- 
General  V.  MiddletoD,  2  Ves.  327;  Attorney -General  v. 
Brooks,  18  Ves.  319;  Attorney-General  v.  Vivian,  1 
Russ.  22G;  Attorney-General  v.  Hartley,  2  Jacob  & 
W.  370. 

a  Attorney-General  v.  Whitely,  II  Ves.  241. 

'  Rochester  v.  Attorney-General,  4  Brown  Pari.  C.  643. 

*  Attorney-General  v.  Pearson,  3  Mer,  396. 
'  Attorney -General  v.  Galway,  1  Moll.  95. 

*  Attorney-General  v.  Foster,  13  Sim,  282;  Attorney- 
General  V.  Warren,  2  Swanst.  310;  Attorney-General 
V.  Grocers*  Co.  1  Keen,  506. 

^  Bartlett  v.  Johnson,  9  Allen,  537;  Uvedale  v.  Uve- 
dale,  3  Atk.  119. 

8  Atto^-ney-General  v.  Vivian,  1  Russ.  226;  East  v. 
Ryall,  2  P.  Wms.  284;  Attorney-General  v.  Mercers*  Co. 
2  Mylne  &  K.  654. 

3  Brodie  v.  St.  Paul,  1  Ves.  Jr.  201;  Bnrgess  v. 
Wheate,  1  Eden,  251;  Elsey  v.  Lutyens,  8  Hare,  164. 

i<>  B'iss  V.  Amer.  Bible  Soc.  2  Allen,  334;  Rose  v.  Rose, 
28  N.  Y.  184;  Attorney-General  v.  Moore's  Ex*rs,  4 
Green  C.  E.  609;  Carrie  v.  Pye,  17  Ves.  462. 

"  Attorney-General  v.  Kerr,  4  Beav.  297;  Attorney- 
General  V.  Hartley,  2  Jacob  &  W.  370. 

%  201.  Statute  of  limitatioiui.  —  Ordinarily^ 
trusts,  unless  questioned,  are  not  subject  to  the 
statute,^  and  this  is  doubly  true  where  the  trust  is 
a  charity.^    Lapa&  of  time  will  not  affect  the  pur- 
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poses  of  a  trust,  ncr  serve  as  any  excuse  for  :i 
breach  of  it,^  although  it  may  make  a  change  of 
objects  more  easy  of  accomplishment/  The  con- 
tinued exercise  of  a  charity  in  certain  ways  may 
exert  an  influence  in  the  effort  to  determine  the 
donor's  intention.* 

*  Michoud  V.  Girod,  4  How.  561;  Prevost  v.  Gratz,  6 
Wheat.  481;  Knight  v.  Bowyer,  2  De  Gex  &  J.  421; 
Bridgman  v.  Gill,  24Beav.  302. 

*  Attorney-General  v.  Brewers'  Co.  1  Men  498;  At- 
torney-General V.  Coventry,  2  Vem.  399. 

'  Attorney-General  v.  Munro,  2  De  Gex  So  S.  122. 

*  Attorney-General  v.  Old  South  Soc.  13  Allen,  474; 
Attrney -General  v.  Ref.  Protestant  Dutch  Church,  33 
Barb.  303;  Attorney-General  v.  Rochester,  5  De  Gex,  M. 
&  G.  822. 

*  Attorney-General  v.  Beverly,  6  De  Gex,  M.  &  G.  268; 
Attorney -General  v.  Payne,  27  Beav.  168;  Attorney -Gen- 
eral V.  Skinners'  (^o.  6  Sim.  696;  Attorney-General  v. 
Federal  St.  Meeting  House,  3  Gray,  1;  Dublin  Case,  38 
N.  H.  459. 

$  292.  Incorporatixig  cliarities.  —Such  organiza- 
tions  are  regarded  as  eleemosynary  institutions,  and 
the  powers  of  the  trustees  cannot  be  easily  cur- 
tailed/ although  the  powers  of  the  corporation  and 
the  trustees  may  be  enlarged.*  Equity  will  cor- 
rect any  abuse  of  the  trust  just  the  same  as  in  the 
case  of  an  individual ,*'  yet  it  cannot  change  any 
election  laws  or  trivial  corporate  provisions.* 
M.iny  of  the  decisions  regarding  such  corporations 
devolve  upon  a  special  board  of  overseers,*  from 
whom,  unless  they  exceed  their  powers,  there  is  no 
appeal.'  If  no  special  directions  attach  to  the  gift, 
it  is  presumed  to  be  subject  to  the  general  rules  of 
the  corporation/  but  the  gift,  for  various  reasons, 
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may  not  be  controlled  by  the  mana^ng  board.^ 
Legislation  may  change  the  trustees  of  a  corpora- 
tion.' Charities,  if  abused,  do  not  revert  to  heirs 
and  next  of  kin,  but  will  be  applied  by  the  courts 
to  the  purposes  intended.^* 

1  Dartmouth  Coll.  v.  Woodward,  4  Wheat.  518;  State 
V.  Adams,  44  Mo.  670;  St.  John's  Coll.  v.  State,  15  Md.  330. 

2  Mclntire  v.  Zanesville,  17  Ohio  St.  352;  Girard  v. 
Philadelphia,  7  WaU.  1. 

»  Att'y-Gen.  v.  Chw-endon,  17  Ves.  499;  Att'y-Gen.  v. 
St.  Cross  Hosp.  17  Beav.  436;  Bninnenmaver  v.  Buhre,  32 
111.  183;  Van  Houten  v.  First  Ref.  Dutch  Church,  2  Green 
C.  E.  126. 

*  Att'y-Gen.  v.  Magdalen  Coll.  10  Beav.  402;  Att'y- 
Gen.  V.  Clarendon,  17  Ves.  498;  Att'y-Gen.  v.  Dixie,  13 
Ves.  619. 

*  Att'y-Gen.  v.  Crook,  1  Keen,  126;  Att'y-Gen.  v. 
Lock,  3  Atk.  165;  Eden  v.  Foster,  2  P.  Wms.  326;  Att'y- 
Gen.  V.  Gaunt,  3  Swanst.  148. 

*  Att'y-Gen.  v.  Moore,  4  Green  C.  E.  503;  Daugars  v. 
Rivaz,  28  Beav.  233;  Att'y-Gen.  v.  Browne's  Hosp.  17 
Sim.  137;  Att'y-Gen.  v.  Dedham  School,  23  Beav.  360; 
Att'y-Gen.  v.  Clarendon,  17  Ves.  499. 

T  Hadley  v.  Hopkms,  14  Pick.  240;  Att'y-Gen.  v. 
aere  Hall,  3  Atk.  075. 

*  S  ms  of  Clergy  V.  Mose,  9  Sim.  610;  Green  v.  Ruther- 
forth,  1  Ves.  472;  Phillips  v.  Bury,  1  Ld.  Raym.  6. 

»  Stone  V.  Framingham,  109  Mass.  303;  Phila.  v.  Fox, 
64  Pa.  St.  169. 

^®  Hadley  V.  Hopkins,  14  Pick.  241;  Sanderson  v.  White, 
18  Pick.  328;  29  Am.  Dec.  591;  Brown  v.  Meeting  St. 
Baptist  Soc  9  R.  I.  177;  Chapin  v.  School  Dist.  35  N.  H. 
445;  Reformed  Dutch  Chnrch  v.  Mott,  7  Paige,  77; 
Heriot's  Hosp.  v.  Ross,  12  Clark  &  F.  507. 
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CHAPTER  XXVII. 

TRUSTEES   FOll   SALE. 

$  293.  Form  and  scope  of  power. 

$  294.  Scope  of  power,  continaed. 

$  295.  Manner  and  time  of  sale. 

i  206.  Manner  and  time  of  sale,  continued. 

J  297.  Exercise  of  the  power. 

$  293.  Exercise  of  power,  continaed. 

$  299.  Conditional  powers. 

$  300.  Powers  with  consent. 

i  301.  Who  may  be  purchasers. 

$  298.  Form  and  8C0i>e  of  power, — ^AU  the' 
interested  parties  should  have  notice  of  the  sale;^ 
but  there  need  not  be  an  order  of  court  if  there  is 
either  an  exjjress  or  an  implied  power  of  sale  in 
the  trustee,'  unless  the  court  has  already  acquired 
a  jurisdiction  in  the  matter,  in  which  case  the  sale 
must  be  by  order  of  the  court.'  This  power  of 
sale  may  be  an  attribute  of  the  legal  estate,  or  a 
mere  nuked  power  to  sell,  without  any  title,^  in 
which  latter  case  the  income  from  the  trust  beloni^s 
to  the  heirs  until  the  sale  is  consummated.^ 
Whether  suth  a  power  can  be  terminated,  depends 
u|)oa  whether  it  is  collateral  to  the  legal  title  or 
only  a  nuked  power.*  The  power  need  not  be  in 
any  j)art:ciilar  language  or  form  of  words; ^  in  fact, 
a  [jower  may  arise  by  implication.®     A  power  of 
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sale  cannot  be  subsequ»'ntly  embodied  into  a  set- 
tlement under  a  will,*  unless  there  is  something  to- 
show  that  the  settlor  may  have  had  that  thought 
in  mind.^*  Ordinarily,  the  successor  of  a  deceased 
trustee  can  exercise  any  power  that  originally 
existed  in  the  premises."  A  power  of  sale  in  a  will 
is  not  affected  by  the  widow's  waiver  of  a  provision 
made  for  her.^^  An  exchange  cannot  be  effected 
under  a  power  of  sale;"  neither  can  a  partition,*^ 
the  trustees  having  a  right  only  to  favor  it.^*  If 
trustees  have  power  to  sell  and  to  manage  the 
property,  the  latter  provision  enables  them  to  rent 
or  lease  it,**  otherwise  they  could  not  do  it.*^ 
Sometimes,  although  a  power  of  sale  is  to  be  con- 
strued strictly,  allowing  nothing  outside  it  to  be 
done,^  there  are  wavs  in  which  broader  results 
can  be  accomplished  without  exceeding  the  powers 
granted  to  the  trustees."  The  fee  cannot  be  sold 
where  the  trust  estate  is  for  life  only.**  If  a  cor- 
poration purchases,  in  one  lot,  more  real  estate 
than  it  needs,  it  miy  sell  a  portion."  A  sale  with 
the  consent  of  the  cestui  que  truest,  if  it  is  required 
in  the  power,  is  good.®^ 

*  Bush  V.  Bush,  2  Duval,  269. 

*  Low  V.  Grinuan,  19  Iowa,  193;  Both  v.  Bradford,  2 
Ves.  590. 

*  Drayson  v.  Pocork,  4  Sim.  283;  Walker  v.  Smal- 
wood,  Amb.  676;  Reeside  v.  Peter,  35  Md.  221. 

*  Peter  v.  Beverley,  10  Peters,  532;  Tainter  v.  Clark, 
13  Met.  220;  Reid  v.  Gordon,  35  Md.  184;  White  v. 
Howarl,  52  Birb.  294;  Prather  v.  McDowell,  8  Bush,  4C; 
Jackson  v.  Burr,  9  Johns.  104;  Peck  v.  Henderson,  7 
Yerg.  18;  Ferebee  v.  Proctor,  2  Dev.  &  B.  439. 

*  Taylor  v.  Benham,  5  How.  269;  Braman  v.  Stiles,  2 
Pick.  460;  13  Am.  Dec.  445;  Thompson  v.   Gaillard,  3 
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Rich.  418;  45  Am.  Dec.  778;  McKnight  t.  Wimer,  38 
Mo.  132;  Marsh  v.  Wheeler,  2  Edw.  Ch,  156;  Bradshaw 
V.  Ellis,  2  Dev.  &  B.  Eq.  20;  32  Am.  Dec.  686;  Pennoyer 
V.  Shelden,  4  Blatchf.  316;  Blight  v.  Ewing^  26  Pa.  St. 
1S5;  White  v.  Howard,  52  B-irb.  294. 

«  Hillyard  v.  Miller,  10  Barr,  326;  Norris  v.  Thomp- 
son, 4  Green  C.  E.  314;  Bickley  v.  Guest,  I  Buss.  &  M. 
440;  Smith  v.  Death,  6  Madd.  371. 

^  Wil  iamson  v.  Say  dam,  6  WaU,  723;  Going  v. 
Emery,  16  Pick.  107;  26  Am.  Dec.  645;  Fluke  v.  Fluke,  1 
Green  0.  E.  478;  Rankin  v.  Rankin,  36  111.  293;  87  Am. 
Dec.  205;  Stockbridge  v.  Stockbridge,  99  Mass.  244; 
Savings  Bank  v.  Ross,  11  Allen,  443. 

8  Wo  )d  V.  White,  4  Mylne  &  C.  481;  South  Scituate 
Siv.  Bank  v.  Ross,  11  Allen,  443;  Ma  es  v.  Tyler,  43 
Barb.  421 ;  Winston  v.  Jones,  6  Ala.  550;  Scott  v.  Stew- 
ard, 27  Bdav.  369;  Stockbridge  v.  Stockbridge,  99  Mass. 
244;  Price  v,  Huey,  22  Ind.  18;  Roome  v.  Philips,  27 
N.  Y.  357. 

*  Horn  V.  Barton,  Jacob,  437;  Brewster  v.  Augele,  1 
Jacob  &W.  625. 

>«  Hill  V.  Hill,  6  Sim.  136;  Peake  v.  Penlington,  2  Vea. 
A  B.  311. 

"  Buchanan  v.  Hart,  31  Texas,  647. 

"  Huyler  v.  Kingsland,  3  Stockt.  406. 

«  King  V.  Whiton,  15  Wis.  684;  School  ▼.  McCuUy,  11 
Rich.  424;  Cleveknd  v.  State  Bank,  16  Ohio  St.  236. 

"  Borel  V.  RoTiins,  30  Cal.  408;  Bradshaw  v.  Pane,  3 
Drew,  536;  M'Queen  v.  Farquhar,  11  Ves.  467. 

«  Naglee's  Est.  62  Pa.  St.  154. 

"  Burr  V.  Sim,  1  Whart.  266;  Hedges  v.  Riker,  5 
Johns.  Oh.  163. 

"  Hubbard  v.  Elmer,  7  Wend.  446;  MichoUs  v.  Cor- 
Isett,  34  Beav.  376;  Evans  v.  Jackson,  8  Sim.  217;  Blake 
Y.  Sanderson,  1  Gray,  333;  Williams  v.  Woodard,  2 
Wend.  487. 

^«  Russell  V.  Russell,  36  N.  Y.  581;  Good&v.  Comfort, 
^  Mo.  313;  Young  v.  Twigg,  27  Md.  620. 
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"  Phelps  V.  Harris,  51  Miss.  789;  Naglee's  E?t.  52  Pa. 
St.  154;  Bartram  v.  Whichcote,  6  Sim.  86;  Leigh  ▼.  Ash- 
burton,  11  Beav.  470. 

^  Rogers  v.  Pace,  76  Ga.  436. 

^^  Attorney-General  v.  Greenfield  Lib.  Assoc.  135 
Mass.  563. 

2*  Gindrat  v.  Montgomery  Gas  Light  Co.  82  Ala.  696; 
60  Am.  Rep.  769. 

$  294.  Scope  of  power,  continued. — A  trust 
with  a  clear  power  of  sale  will  not  authorize  a  mort- 
gage;^ but  under  certain  circumstances  the  trustees 
may,  and  it  may  be  more  proper  for  them  to  mort- 
gage than  to  sell.'  If  the  beneficiaries  and  the 
trustees  unite  in  a  mortgage,  they  cannot  set  up 
want  of  autjiority  as  a  defense  to  it.®  Perhaps  a 
mortgage  may  be  used  in  the  making  of  a  condi- 
tional sale.*  A  trust  with  p  iwer  to  mortgage  does 
not  include  any  power  to  sell,*  \uiless  the  power  of 
sale  be  in  the  mortgage,'  and  even  then  the  right 
to  sell  is  more  or  less  doubtful.^  Any  one  or  all 
these  powers  may  be  granted  by  the  courts.®  Whei'e 
settlements  are  made,  powers  of  sale  may  be  ex- 
pressed or  implied.®  If  required  to  sell  for  cash, 
the  trustee  must  do  so.'® 

^  Page  V.  Cooper,  16  Beav.  400;  Stroughill  v.  Anstey, 
1  Be  Gex,  M.  &  G.  645;  Eland  v.  Baker,  29  Beav.  137; 
Paine  v.  Barnes,  100  Mass.  470;  Wood  v.  Goodridge,  6 
Cush.  117;  52  Am.  Dec.  771;  Stokes  v.  Payne,  58  Miss. 
614;  38  Am.  Rep.  340;  Hnhbard  v.  German  Cath.  Cong. 
34  Iowa,  31;  Tyson  v.  Latrobe,  42  Md.  325;  Ferry  v.  Lai- 
ble,  31  N.  J.  Eq.  567;  Bloomer  v.  Waldron,  3  HUl,  361. 

*  Holme  V.  Williams,  8  Sim.  557;  Britton  v.  Lewis,  8 
Rich.  Eq.  271;  Duval's  App.  38  Pa.  St.  112;  WilUams  v. 
Woodard,  2  Wend.  492;  Little  Rock  R.  R.  Co.  v.  Hunt- 
ington, 120  U.  S.  160;  Memphis  R.  R.  v.  Dow,  120  U.  S. 
287;  Shelley  v.  Purdy,  25  Fed.  Rep.  370. 
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»  Ryder  v.  Sisson,  7  R.  I.  341. 

*  Leavitt  v.  Pell,  25  N.  Y.  474;  Page  v.  Cooper,  16 
Beav.  400;  Stroughill  v.  Anstey,  1  De  Gex,  M.  &  G.  645; 
Kendlesham  v.  Meux,  14  Sim.  249. 

*  Drake  v.  Whitmore,  6  De  Gex  &  S.  619. 

«  Russell  V.  Plaice,  18  Beav.  21;  Leigh  v.  Uoyd,  2  De 
G^x,  J.  &  S.  330. 

7  Bridges  v.  Longman,  24  Beav.  27;  Piatt  v.  Oliver,  2 
MeLeaa,  309;  Asay  v.  Hoover,  5  Barr,  21. 

8  Williamson  v.  Field,  2  Sand.  Ch.  533;  Treat  v.  Peck, 

5  Conn.  280;  Fluke  v.  Flake,  1  Green  Ch.  478;  Selby  v. 
Cooling,  23  Beav.  418. 

»  Hill  V.  Hill,  6  Sim.  136;  Brewster  v.  Angell,  1  Jacob 

6  W.  625;  Peake  v.  Penlington,  2  Ves.  &  B.  311. 

w  Scott  V.  Sierra  Lumber  Co.  67  CaL  71. 

§  296.  Kanner  and  time  of  sale.— Trastees  will 
be  given  a  reasoaable  time  within  which  to  make 
tlie  sale;^  and  to  unduly  hasten  a  sale  might  amount 
to  a  breaoh  of  trust."  If  any  time  within  which  the 
sale  is  to  be  made  is  mentioned,  it  should  be  com- 
plied with,'  and  if  it  is  not,  or  if  the  trustees  do  not 
sell  in  a  reasonable  time,  they  may  become  person- 
ally liable  for  any  loss  incurred  in  consequence.* 
A  '  ale  once  fixed  cannot  be  unreasonably  postponed.* 
A  trustee  cannot  sell  without  an  order  of  court  if 
the  trust  has  been  before  the  courts;*  otherwise  the 
trustee  may  sell  at  once,  in  accordance  with  the 
power  given  him.^  Trustees  must  endeavor  to 
sell  to  the  best  advantage  for  the  cestuis  que  trusty 
and  for  all  of  them.'  If  a  trustee  have  an  advan- 
tageous offer,  and  the  cestuis  que  trust  desire  him  to 
accept  it,  he  should  do  so,^*  but  if  he  have  more  than 
one  he  may  accept  either,  whether  it  is  the  one  the 
beneficiary  prefers  or  not."    Every  trustee  is  re- 

Fliht  qv  Tbubts— S7 
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sponsible  for  the  sale,  whether  made  by  him  per- 
sonally or  not/'  and  all  iniist  execute  the  deed  of 
conveyance.*'  Courts  will  not  enforce  a  sale  if  it 
involves  a  breach  of  trust ,  ^*  and  it  is  a  breach  of  trust 
to  sell  at  a  grossly  inadequate  price.*'  Th*^  sale 
may  be  in  bulk,*'  and  it  should  be  at  the  time  and 
place  specified." 

*  Fry  V.  Fry,  27  Beav.  144;  Buxton  v.  Buxton,  1 
Mylne  &  C.  80;  Vickers  v.  Soott,  3  Mylne  &  K.  500. 

2  Jdhnaton  v.  Eason,  3  Ired.  Eq.  330;  Hunt  v.  Bass,  2 
Dev.  Eq.  292;  24  Am.  Dec.  274;  Quarles  v.  Lacy,  4 
Munf.  251. 

*  Smith  V.  Kinney,  33  Tex.  283;  Booream  v.  Welk,  4 
Green  Ch.  87. 

*  Isham  V.  Delaware  R.  R.  Co,  3  Stockt.  227;  Wi-ht- 
wick  V.  Lord,  6  H.  L.  Cas.  217;  Fry  v.  Fry,  27  Beav.  141-. 

*  Hawkins  v.  Chappel,  1  Atk.  623;  Walker  v.  Shore, 
19  Ves.  391. 

*  Reeside  v.  Peter,  ;35  Md..222;  Drayson  v.  Pocock,  4 
Sim.  283. 

■'lb.;  Bath  V.  Bradford,  2  Ves.  Sr.  590. 

^  Chesley  v.  Chesley,  49  Mo.  540;  Gould  v.  Chappell,  42 
'.•Mid.  466;  Downes  v.  Grazebrook,  3  Mer.  208. 

» Pechel  V.   Fowler,  2  An«t.    549;    Ord    v.   Noel,   5 
"Madd.  438. 

^0  Palairet  v.  Carew,  ^  Beav.  568. 

"  Selby  V.  Bowie,  '4  Giff.  300. 

^^  Oliver  V.  Court, 'S  Price,  166;  Bergerv.  DuflF,  4  Johns. 
^€h.368. 

"  Perry  on  Trusts,  §§  412,  413. 

>*  Fuller  V.  Knight,  .6  Beav.  205;  Thompson  v.  Black- 
fitone,  6  Beav.  470;  Mulholland  v.  Belfast,  9  Ir.  Ch.  204. 

**Wormley  v.  Wormley,  .8  .Wh^at.  421;  Stevens  v. 
Austen,  7  Jur.  N.  S.  873;  Morse  v.  Hill,  136  Mass.  60; 
McNeil  V.  Gates,  41  Ark.i  264. 

"  Quidnick  Co.  v.  Chafee,  13  R.  I.  367. 

"  Mass.  Mut.  Life  Ins.  Co.  v.  Boggs,  12L^I1L  119. 
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$  296.  Kanner  and  time  of  sale,  continued.  ~ 
If  th3  trustees,  by  attempting  to  favor  any  pur- 
thaser,  by  undue  baste  in  selling,  by  neglecting  to 
stir  up  a  reasonable  amount  of  competition  among 
purchasers,  or  in  any  other  like  way,  fail  to  maka 
an  advantageous  sale,  they  will  become  personal 'y 
liable  for  any  damage  sufiered  by  the  beneiiciariea,^ 
and  the  sale  will  not  be  enforced  in  equity.*  To  set  a 
sale  aside,  if  made  in  good  faith,  for  inadequacy  of 
price,  it  must  be  a  price  grossly  inadequate;'  that 
an  outside  party  offers  more  than  was  obtained  is 
insufficient.^  A  power  to  sell  to  raise  money  for 
certain  purposes  would  naturally  be  exercised  only 
when  the  money  is  actually  needed.^  The  pur- 
chase-money will  be  apportioned  among  the  proper 
parties  in  proportion  to  their  respective  interests, 
and  if  there  is  any  difficulty  about  it,  the  courts 
will  make  the  division.'  Trustees  must  be  careful 
of  the  manner  of  selling;  they  may  divide  an  estate 
up  into  lots,^  or  sell  several  lots  together,®  but  they 
cannot  sell  timber,  minerals  and  land  separately.' 
The  trustee  must  furnish  the  purchaser  with  a  good 
title  to  the  property-^^  If  a  trustee  is  purchasing, 
he  may  not  only  purchase  the  property,  but  also 
the  timber  upon  it."  If  the  trustees  employ  a  life 
tenant  or  any  agent  to  effect  a  sale,  they  are  not 
personally  relieved  from  any  responsibility." 

^  Qaackenbnsh  v.  Leonard,  9  Paige,  347;  Chesley  v. 
Ohesley,  54  Mo.  347;  Osgood  v.  Franklin,  2  Johns.  Ch. 
27;  Iteeside  v.  Peter,  33  Md.  120;  Harper  v.  Hayes,  2 
Giff.  216. 

'  Hill  V.  B  ickley,  17  Ves.  394;  White  v.  Cuddon,  8 
Clark  &  F.  766;  Hoppes  v.  Cheek,  21  Ark.  585;  Clark- 
8on  V.  Creely,  35  Mo.  95. 

'  Bochlert  v.  McBride,  48  Mo.  505;  Abshire  v.  Carter, 
48  Mo.  300;  Booker  v.  Anderson,  35  HI.  66. 
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*  Harper  v.  Hayes,  2  De  Gex,  F.  &  J.  642. 

^  Dickenson  v.  Dickenson,  3  Bro.  C.  C.  19;  Gillibrand 
V.  Goold,  6  ^im.  149;  Wynter  v.  Bold,  1  Sim.  &  St 
507;  Mills  v.  Daginore,  30  Beav.  104;  Johnstone  y. 
Baber,  8  Beav.  233. 

•Clark  V.  Seymour,  7  Sim.  67;  Rede  v.  Oakes,  32 
Beav.  555;  McOarogher  v.  Whieldon,  34  Beav.  107. 

f  Sumrall  y.  CJhaffin,  48  Mo.  402;  Miller  v.  Evans,  35 
Mo.  45;  Dclaplaine  v.  Lawrence,  3  Gomst.  301;  Gillespie 
V.  Smith,  29  lU.  472;  Stall  v.  Macalester,  9  Ohio,  19. 

8  Kellogg  V.  Corrico,  47  Mo.  157. 

•  Cholmeley  v.  Paxton,  3  Binsj.  207;  Doran  v.  Wilt- 
shire,  3  Swanst.  699;  Waido  v.  Waldo,  12  Sim.  107. 

^^  McDunald  v.  Hanson,  12  Vea.  277;  Edwards  v.  Har- 
vey, Coop.  G.  40. 

"  Barges  v.  Lamb,  16  Ves.  174. 

12  Mor:lock  V.  BuUer,  10  Ves.  313;  Price  v.  Blakemore, 
6  Beav.  507. 

§  297.  Exercise  of  the  power. — ^The  power  to 
sell  cannot  be  delegated/  a  sale  by  a  third  per- 
son being  void;'  yet  an  attorney  or  agent  may  at- 
tend to  the  details  in  a  way  proper  to  be  done 
where  no  trust  exists.'  Any  authority  given  by  the 
trustees  should  be  in  writing,  or  any  contracts  made 
for  them  and  in  their  behalf  should  be  ratified  in 
writing.*  Trustees  should  personally  execute  in- 
struments of  conveyance.*  The  sale  may  be  either 
at  private  sale  or  public  auction,'  and  always,  if  the 
latter  proves  unsatisfactory,  the  former  method  may 
be  adopted;^  but  if  a  public  auction  is  expressly  re- 
quired, it  must  be  had.®  The  highest  bid,  however 
received,  may  always  be  accepted.'  If  a  sale  at 
public  auction  has  been  well  advertised,  a  private 
sale  may  be  made  without  further  notice,*®  and 
such  sale  may  be  made  for  a  price  less  than  the 
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highest  bid  at  auction.  ^^  Any  bid  prejudicial  to 
the  sale  may  be  refused,*'  likewise,  if  a  bid  was 
made  or  accepted  under  a  mistai:e;  *'  and  if  such  a 
bid  is  not  accepted,  a  new  sale?  may  be  had  under 
a  new  notice/^  Auction  sales  are  more  satisfac- 
tory, if  properly  conducted,**  aa  then  there  can  be 
no  question  of  the  adequacy  of  price."  The  courts 
in  many  instances  wiU  set  aside  a  sale  on  slight 
suspicions  of  any  fraud  or  unfairness,*^  and  the 
trustees  incur  quite  a  risk  if  they  sell  the  property 
at  less  than  an  appraised  value.**  A  power  must  be 
exercised  exactly  according  to  its  terms;**  if  the 
terms  are  cash,  then  cash  must  be  obtained;^  if  for 
a  certain  price,  the  sale  must  not  be  for  less.'"  In 
case  of  a  life  tenancy,  there  are  ways  in  which  the 
sale  of  the  property  may  be  hastened; '"  but  a  sale 
before  the  time  fixed  is  not  binding,  no  matter  under 
what  authority  it  is  made.**  Whether  a  sale  can 
be  made  on  credit,  in  the  absence  of  instructions,  is 
an  open  question.'*  Trustees  can  sell  at  private 
sale  mor6  than  a  year  after  license  issues,  and  the 
sale  wiU  be  valid.'*  But  a  sale  may  be  set  aside  for 
inadequacy  of  price.'* 

^  Hawley  v.  James,  5  Paige,  487;  Newton  v.  Bronson, 

3  Kern.  687;  Black  v.  Erwin,  Harp.  411;  Berger  v.  Duflf, 

4  Johns.  Ch.  368. 

*  Pearson  v.  Jamison,  1  McLean,  197. 

'  Hawley  v.  James,  5  Paige,  487;  Gillespie  v.  Smith, 
29  111.  473;  Rossiter  v.  Trafalgar  Life  Ass.  Co.  27  Beav.  377. 

**  Newton  v.  Bronson,  3  Kern.  587;  Mortlock  v.  Boiler, 
10  Ves.  311. 

^  Cranston  v.  Crane,  97  Mass.  459;  93  Anu  Dec.  106| 
Miller  v.  Evans,  35  Mo.  45;  Johns  v.  Sergeant,  45  Miss. 
332;  Hawley  v.  James,  5  Paige,  487. 

*  Jackson  v.  Williams,  50  Ga.  553;  Huger  v.  Huger,  9 
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Rich.  Eq.  "217;  Crane  v.  Reeder,  22  Mich.  339;  15  Am. 
Rep.  228;  Harper  v.  Hayes,  2  Giff.  210;  Davev  v.  Durrani, 
1  De  Gex  &  J.  535;  Burr  v.  McEwen,  Bald.  C.  C.  164. 

^  Mather  V.  Priestman,  9  Sim.  352;Bousfield  v.  Hodges, 
33  Beav.  90;  Gibson's  Case,  1  Bland  Ch.  138;  17  Am.  Dec. 
257;  Gibbs  y.  Cunningham,  1  Md.  Ch.  44. 

*  Greenleaf  v.  Queen,  1  Peters,  145. 

»  Tyrae  v.  Williams,  3  Bibb,  367. 

"Minuse  v.  Cox,.  5  Johns.  Ch.  441;  9  Am.  Dec.  313. 

11  Bousfield  V.  Hodges,  33  Beav.  90;  Farmer  v.  Dean,  32 
Beav.  327;  Gibson'^  Case,  1  Bland  Ch.  138;  17  Axn.  Dec. 
257;  Tyson  v.  Mickle,  2  Gill,  383. 

"  Gray  v.  Veirs,  33  Md.  18. 

"  Waterman  v.  Spaulding,  51  111.  425. 

1*  Judge  V.  Booge,  47  Mo.  544;  Dover  v.  Kennedy,  38 
Mo.  469. 

w  Shine  v.  Hill,  23  Iowa,  264. 

*•  Waterman  v.  Spaulding,  51  111.  426. 

"  Penny  v.  Cook,  19  low^,  538. 

1^  Hintze  v.  Stingel,  1  Md.  Ch.  Dec.  283;  Johnson  v. 
Dorsey,  7  GiU,  269;  Connolly  v.  Parsons,  3  Ves.  625;  Tay- 
lor V.  Tabrum,  6  Smi.  281. 

"  Alley  V.  Lawrence,  12  Gray,  373;  Mills  v.  Traylor,  30 
Tex.  7;  Rodman  v.  Munson,  13  Barb.  63;  Palmer  v.  Will- 
iams, 24  Mich.  328;  Booraem  v.  Wells,  4  Green  .Ch.  87; 
Wright.  V.  Wakeford,  17  Ves.  454. 

20  lb.;  Cassellv.  Ross,  33  111.  244;  85  Am.  Dec.  270; 
Waterman  v.  Spaulding,  51  111.  425. 

"  Cadwel'  v.  Brown,  36  111.  103. 

22  Gast  V.  Porter,  13  Pa.  St.  533;  Styer  v.  Freas,  15  Pa. 
St.  339;  Jackson  v.  Ligon,  3  Leigh,  161;  Truell  v.  Tya- 
Bon,  21  Beav.  439. 

2»  Ervine's  App.  16  Pa.  St.  256;  55  Am.  Dec.  499;  Black- 
low  V.  Laws,  2  Hare,  40. 

2*  Drusadow  v.  Wilde,  63  Pa.  St.  170;  Loomis  v.  Mc- 
Clintock,  10  Watts,  274;  Davis  v.  Howcott,  1  Dev.  &  B. 
Ch.  460;  Games  v.  Polk,  4  Cold.  87;  Jackson  v.  ligon, 
3  Leigh,  161. 
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^  BoBtoif  Safe  Dep.  Co.  v.  Mixter»  146  Mass.  100. 
M  Towle  y.  Ambs,  123  III  410. 

§  d98.  Exercise  of  power,  continued. — A  sale 
to  be  made  as  soon  as  convenient  is  good  if  made 
after  five  years;*  it  may  be  made  after  the  time 
set  as  a  limit.'  After  the  objects  of  the  power 
have  been  accomplished  a  sale  cannot  be  made,' 
and  the  courts  may  enjoin  such  a  sale;  *  but  the  sale 
may  generally  be  made  at  any  time  before  the  trust 
lias  been  completely  executed.*  A  sale  should  not 
lie  made  after  the  debts  it  is  to  provide  for  have 
been  canceled.*  An  executor's  right  to  sell  ceases 
when  all  that  he  is  to  do  in  the  execution  of  the 
power  has  baen  accomplished.^  Notice  of  sale  must 
state  time  and  place  correctly,®  describe  the  land 
properly,  and  encourage  purchasing.'  There  is  gen- 
erally a  presumption  that  a  power  has  been  prop- 
erly exercised.^'  All  parties  must  have  notice,  and 
the  sale  must  be  properly  advertised,"  or  it  may 
be  enjoined.^'  If  a  wrong  place  is  stated  the 
sale  will  be  void.**  The  trustees  may  adjourn 
a  sale  from  time  to  time."  If  a  proper  notice  was 
given,  a  clerical  mistake  will  not  avoid  tlfB  sale,** 
and  it  has  even  been  held  that  a  lack  of  notice 
would  not  affect  the  title.**  If  the  details  of  sale 
are  discretionary  with  the  trustee,  he  need  not  ad- 
vertise it.*'  If  notice  of  sale  is  required  for  a  defi- 
nite time  before  it  takes  place,  such  notice  must  be 
given.  "*  Any  defects  in  the  sale  can  be  attacked  onl  v 
by  interested  parties  who  have  acted  in  good  faith;  *• 
if  the  beneficiaries  waive  all  irregularities  no  one  else 
can  raise  any  objection  because  of  them  **  Who- 
ever relies  upon  the  sale  must  show  that  the  power 
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has  been  complied  with.*  A  power  to  sell  if  income 
is  insufficient  cannot  be  exercised  until  that  time 
arrives."  A  sale  to  be  made  within  a  certain  time 
is  not  invalidated  simply  because  the  deed  bears  a 
later  date.^  A  power  to  sell  after  redemption  from 
taxes  cannot  be  exercised  before  such  redemption.  ~^ 

^  Smith  V.  Kinney,  33  Tex.  283;  Pearce  v.  Gardner,  \0 
Hare,  287. 

,  «  Cuff  V.  HaU,  1  Jur.  N.  S.  972. 

>  Slocum  V.  Slocum,  4  Edw.  Oh.  613v 

^  Mardock  y.  Johnson,  7  Cold.  605. 

*  Creason  v.  Ferree,  70  Pa.  St.  446. 

'Welch  y.  Greenalge,  2  Heisk.   210;  Watermsn  v. 
Spanlding,  51  111.  432. 

T  StroughiU  v.  Anatev,  1  De  ^ex,  M.  &  G.  635;  Want 
V.  Barrows,  2  Ohio  St.  241;  Jackson  y.  Jansen,  6  Johns.  73. 

^  Stephenson  y.  January,  49  Mo.  465. 

'  Reeside  y.  Peter,  33  Md.  120;  Newman  y.  Jackson, 
12  Wheat.  570. 

^^  Marshall  y.  Stevens,  8  Humph.  159;  47  Am.  Dec.  GOl. 

"  Blennerhassett  v.  Day,  2  Ball  &  B.  133. 

^^  lb. ;  Jenkins  v.  Jones,  2  Giff.  99;  Matthie  v.  Edwards^ 
2  CoUy.  0.  C.  465. 

^  Sears  v.  Livermore,  17  Iowa,  297. 

^*  Bennett  v.  Brundage,  8  Minn.  432;  Richards  v.  Holmes^ 
18  How.  143;  Griflan  v.  Marine  Co.  52  IlL  130. 

"  O'Neil  v.  Vanderhurg,  25  Iowa,  104. 

"  Cassell  y.  Roas,  33  111.  244;  85  Am.  Dec.  270;  Green- 
leaf  v.  Queen,  1  Peters,  145;  Johnson  v.  Dorsey,  7  Gi'l, 
269;  Minuse  v.  Cox,  6  Johns.   Oh.  447;  9  Am.  Dec.  313. 

"  McDermut  v.  Lorillard,  1  Edw.  Oh.  273;  Greer  v.  Mc- 
Beth,  12  Rich.  Eq.  254;  Bunner  v.  Storm»  1  Sandf. 
Ch.  357. 

*^  Campbell  y.  Tagge,  30  Iowa,  305;  Stine  v.  Wilksoo, 
10  Mo.  75. 

^  Larco  v.  Casaneoava,  30  OaL  560;  Wightman  v.  Do«^ 
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24  Misa.  675;  Hillegam  v.  Hilkgass,  6  Barr,  97;  Herbert 
V.  Hanrick,  16  Ala.  581;  WiUiama  v.  Munroe,  67  N.  C. 
164;  Reed  v.  Mallins,  48  Mo.  344. 

*»  Schenck  v.  Ellingwood,  3  Edw.  Ch.  175;  Greenleaf  v. 
Queen,  1  Peters,  146. 

"  Hahn  v.  Pindell,  1  Bush,  538;  Gibson  v.  Jones,  5 
Leit^h,  370. 

^  Minot  V.  Prescott,  14  Mass.  495. 

«  Harlan  v.  Brown,  2  Gill,  475;  41  Am.  Dec.  436. 

**  Derinney  v.  Reynolds,  1  Watts  &  S.  332. 

i  299.  Conditional  powers. — ^Trustees  may  put 
any  reasonable  conditions  apon  the  sale,^  but  they 
must  not  jeopardize  the  interest  of  the  beneficiaries 
by  unreasonable  restrictions.''  Trustees  should  cov- 
enant against  their  own  acts  only,'  unless  they  have 
a  personal  interest  in  the  trust.^  Any  deposit  made 
by  a  defaulting  purchaser  must  be  accounted  for  by 
the  trustee,^  and  there  must  be  no  unreasonable  delay 
in  utilizing  it.'  Such  a  power  ca!miot  be  exercised 
unless  the  conditions  have  been  complied  with.^ 
Delay  in  selling  may  put  a  purchaser  upon  his 
guard,  and  compel  him  to  look  to  the  application 
of  the  purchase-money.^  Trustees  should  not  sell 
when  all  debts  have  been  disposed  of.'  If  they 
are  to  sell  when  it  seems  to  be  necessary,  a  sale  by 
them  indicates  that  they  consider  that  necessity 
requires  the  sale.^  There  is  a  great  difference,  and 
careful  distinctions  should  be  made,  between  con- 
ditions precedent  and  conditions  subsequent." 
Whether  the  trustees  can  give  any  credit  depends 
iipon  the  language  of  the  power."  Under  some 
circumstances  trustees  may  take  a  mortgage  back 
apon  any  property  sold  by  them/^  but  if  a  sale  ia 
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to  raise  money  for  a  certain  purpose,  the  cash  in 
full  must  be  obtained.  ^^ 

1  Hobson  V.  Bell.  2  Beav.  17. 

'  Falkner  y.  Equitable  Soo.  4  Drew.  352;  Downes  v. 
Gazebrook,  3  Mer.  208;  Dance  ▼.  Qoldingham,  Law  R. 
8  Ch.  App.  902;  Barnard  v.  Danoan,  38  Mo.  170;  90 
Am.  Dec.  416;  Goodwin  v.  Mix,  38  111.  115. 

>  Barnard  y.  Duncan,  38  Mo.  170;  90  Am.  Dec.  416; 
Hodges  y.  Blagraye,  18  Beay.  405;  White  y.  Foljambe, 
11  Yes.  345;  Copper  Mining  Co.  y.  Beach,  13  Beay.  478. 

*  Stephens  y.  Hotham,  I  Kay  &  J.  580;  Staines  y. 
Morris,  1  Yes.  &  B.  12. 

'  Campbell  y.  Johnston,  1  Sand.  Ck.  148. 

*  Edmonds  y.  Feake,  7  Beay.  239. 

^  Culpepper  y.  Ashton,  2  Ch.  Cas.  115;  Montefiore  y. 
Browne,  7  H.  L.  Cas.  241;  Graham  y.  Little,  5  Ired.  Eq. 
407;  Minot  y.  Presoott,  14  Mass.  495;  Wilson  y.  South 
Park  Corners,  70  111.  46;  Roseboom  y.  Mosher,  2  Denio, 
61;  Graham  y.  Fitts,  53  Miss.  307. 

»  StroughiU  y.  Anstey,  1  De  Gex,  M.  &  G.  635;  Sabin 
y.  Heape,  27  Beay.  553. 

*  lb.;  Wardy.  Barrows,  2  Ohio  St  241;  Jackson y.  Jan- 
sen,  6  Johns.  73;  Penny  y.  Cook,  19  Iowa, -538. 

10  Penniman  y.  Sanderson,  13  Allen,  193;  Coleman  y. 
McKinney,  3  Marsh  J.  J.  346;  Rendlesham  y.  Menx,  14 
Sim.  249. 

11  Hill  on  Trustees,  178;  Mason  y.  Martin,  4  Md.  125. 

"  Waring  y.  Damall,  10  Gill.  &  J.  126;  lyes  y.  Dayen- 
port,  3  Hill.  373;  Dayis's  App.  14  Pa.  St.  372;  Swoyer'a 
App.  5  Barr,  377. 

"lb. 

1*  Dayis's  App.  14  Pa.  St.  372;  Games  y.  Polk,  4  Cold. 
87;  Stone  y.  Hinton,  1  Ired.  Eq.  15;  Matthews  y.  Brise^ 
6  Beay.  239. 

$  800.  Powers  with  consent.— If  the  consent 
of  any  particular  person  or  persons  is  required^  it 
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must  be  had  before  the  power  is  exercised/  and  the 
insolvency  of  those  whose  consent  is  required  does 
not  remove  the  necessity  for  such  consent.'  If  a 
power  depends  upon  the  consent  of  any  one,  the 
death  of  that  person  prevents  the  execution  of  that 
power,'  unless  it  be  a  consent  from  one  because  he 
holds  a  certain  official  position,  and  then  the  con- 
sent of  any  successors  to  the  office  is  all  that  is  re- 
quired/ If  consent  is  to  be  in  wiiting,  the  form 
of  it  is  not  material.^  If  a  consent  is  unjustly 
withheld,  it  may  be  compelled,'  and  if  the  executor 
is  the  party  to  consent,  he  can  go  forward  with  the 
sale  at  once.^  The  consent  of  the  sui-vivors  of  a 
class  whose  consent  is  necessary,  is  sufficient.** 

^  Wright  V.  Wakeford,  17  Ves.  469;  Mortlock  v.  Boi- 
ler, 10  Yes.  308;  Rickett's  Tmsts,  1  Johns.  &  H.  70;  War- 
hurton  v.  Fam,  16  Sim.  626;  Tyrrell  v.  Marsh,  3  Bing. 
31;  Tyson  v.  Mickle,  2  Gill,  376. 

'  Jones  V.  Winwood,  10  Sim.  160;  Eisdell  v.  Hammer- 
flley,  31  Beav.  266;  Holdsworth  v.  Goose,  29  Beav.  111. 

*  Alley  V.  Lawrence,  12  Gray,  373;  Sykes  v.  Sheard,  2 
De  Gex,  J.  &  S.  6. 

*  Barber  v.  Gary,  1  Kem.  397. 

^  Montefiore  v.  Browne,  7  H.  L.  Gas.  241;  Eissam  v. 
Dierkes,  49  K.  Y.  602. 

*  Norcnm  v.  D'Oench,  2 Ben.  (Mo.)  98. 

^  Griswold  V.  Perry,  7  Lana.  98;  Williams  v.  WiUiams, 
1  Daval,  221. 

>  Mansell  v.  Mansell,  Wilm.  36;  Sykes  v.  Sheard,  2 
De  Gex,  J.  &  S.  6;  Sohier  v.  Williams,  1  Gort.  479; 
Green  v.  Green,  2  Jones  &  L.  629;  Leeds  v.  WiJcefi^d, 
10  Gray,  614. 

i  801.  Who  may  be  purchasers.— The  trustees 
cannot  purchase/  but  trustees  of  other  estates  or 
tenants  for  life  may.'    No  one  but  the  trustees  can 
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give  the  parchaser  a  good  title.'  The  courts  will 
not  recognize  or  enforce  a  sale,  where  the  trustees 
are  providing  for  debts  due  them  individually/  If 
those  selling  had  a  proper  power  of  sale,  the  par- 
chaser  may  be  compelled  to  carry  out  the  sale,  even 
though  the  beneficiaries  are  not  brought  in  as  par- 
ties.* No  contract  will  be  enforced  if  it  necessi- 
tates any  breach  of  trust;*  nor  will  a  contract  like- 
ly to  work  any  hardship  to  the  trustees,  be  enforced 
in  equity.^  No  one  can  take  advantage  of  his  own 
fraud  to  set  aside  a  sale;  the  beneficiaries  alone  can 
avoid  it.* 

1  Perry  on  Trusts,  M  195-199. 

*  Miltenberger  v.  Morrison,  46  Mo.  251;  Dicconsonv. 
Talbot,  19  W.  R.  138;  Howard  v.  Dacane,  Turn.  &  IL  81. 

*  Keon  V.  Magawly,  1  Dm.  &  W.  401;  Sowarsby  v. 
Lacy,  4  Madd.  142;  Tltroinb  v.  Currier,  4  Cush.  591. 

^  Miltenbereer  v.  Morrison,  46  Mo.  251;  Thompson  v. 
Blackstone,  6  Beav.  470. 

*  Forbes  v.  Peacock,  11  Sim.  152;  Mortiock  v.  Butler, 
10  Ves.  315;  Tvlden  v.  Hyde,  2  Sim.  &  St.  238;  Drayson 
V.  Pocock,  4  Sim.  283;  Re  London  Bridge,  13  Sim.  176; 
Re  Williams'  Est.  5  De  Gex  &  S.  515;  Duffy  v.  Calvert,  6 
Gill,  487;  Binks  y.  Rokeby,  2  Madd.  227. 

*  Johnston  v.  Eason,  3  Ired.  £q.  384;  Mortloek  v» 
Buller,  10  Ves.  315;  Wood  v.  Richardson,  4  Beav.  174; 
Thompscm  v.  Blackstone,  6  Beav.  470. 

'  Wedgwood  v.  Adams,  6  Beay.  600. 

*  Laroo  v.  CMaaeuava,  30  Cal.  560l 
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CHAPTER  XXVIII. 

APPLICATION   OF  THE   PUBCBASB-MONET. 

$  302.  General  rule. 

$  303.  Receipta  of  trustees. 

$  304.  Knowledge  of  purchaser. 

$  305.  Fraudulent  sales. 

$  306.  Executors  and  administrators. 

I 

$  803.  General  rule. — ^Where  the  legal  title  is 
in  the  trustees  with  full  power  to  sell,  the  pur- 
chaser need  not  inquii'e  as  to  the  application  of  the 
purchase-money;^  but  if  there  is  a  modified  or  con- 
ditional power  of  sale,  the  purchaser  acts  at  his 
peril,^  and  any  court  decrees  must  be  properly 
complied  with'  There  may  be  special  facts  or 
suspicious  circumstances  which  should  put  the  pur- 
chaser upon  his  guard.*  The  application  of  the 
purchase-money  really  raises  a  question  of  title.* 
The  general  rule  may  be  varied  in  any  way  by  ex- 
press words  in  the  declaration  of  trust,*  also  by  an 
itnplied  intention  on  the  part  of  the  settlor  that 
the  trustees  shall  have  full  power  to  make  and 
execute  the  sale.^  This  question  would  not  arise 
where  the  trustees  were  to  retain  in  hand  and  con- 
trol the  proceeds  of  the  sale.^  The  purchaser  can 
never  be  an  accessory  to  a  breach  of  trust  by  the 
trustees.*    There  are  many  cases  where  the  por- 
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chaser  need  not  look  after  the  application  of  the 
])urchase-mone7,  as  where  the  trust  is  to  pay 
debts  generally^"  or  to  pay  legacies;"  or  to  pay 
]>articuiar  debts;"  or  certain  legacies  and  debts;*' 
or  to  {>ay  debts,  and  the  balance  to  go  in  a  cer- 
tain way.^^  But  if  the  proceeds  are  to  go  in  cer- 
tain explicitly  stated  channels,  it  may  devolve 
u[K>n  the  purchaser  to  see  Uiat  the  distribution 
named  is  properly  made;^*  yet  there  are  noticeable 
cases  that  do  not  recognize  the  purchasef's  duty  in 
this  respect.**  Wbere  the  purchase-money  is  dis- 
tiihuted  according  to  a  decree  of  court,  there  is  no 
need  to  look  alter  the  application  of  it.*^  The  in- 
tention of  the  settlor  has  the  most  to  do  in  decid- 
ing whether  the  application  of  the  purchase-money 
must  be  looked  after. *^ 

^  Keane  v.  Robarts,  4  Madd.  356;  Culpepper  v.  Aston, 
9  Ch.  Gas.  115;  Shaw  v.  Boirer,  1  Keen,  159. 

«  Ih;  Dike  v.  Ricks,  Oro.  Oar.  336. 

»  lb..;  Whlker  v.  Smallwood,  Amb.  676. 

•  Pierce  v.  Scott,  1  Yonnge  &  C.  257;  Spaldiiur  y, 
Shahner,  1  Vem.  301;  Weaihcrby  v.  St.  Giorg^,  2 
Hare,  624. 

^  Forbes  v.  Peacock,  12  Sim.  628. 

•  Daflfy  V.  Calvert,  6  Gill,  487;  Ottley  v.  Gray,  16  Law 
J.  Ch.  512;  Brasier  v.  Hudson,  9  Sim.  1. 

T  Balfour  V.  Welland,  16  Yes.  161;  Lavender  v.  Stan- 
ton,  6  Madd.  46;  Groom  v.  Bootb,  1  Drew,  548. 

^  liocke  V.  Lomas,  6  De  Gex  &  S.  329;  Doran  v.  WiQt- 
shife,  3  Swanst  699;  Worm)ey  v.  Wonnley,  8  Wheat. 
421;  Sims  v.  Lively,  14  Mon.  B.  433;  Potter  v.  Gardner, 
12  Wheat.  499;  Steele  v.  Levisay,  11  Gratt.  464. 

•  Dewey's  Ex'rs  v.  Buggies,  25  N.  J.  Eq.  86. 

^•Dowling  V.  Hudson.  17  Beav.  248;  Forbes  v.  Pea- 
cook,' 11  Sim.  152;  Gurdner  v.  Gardner,  3  Mason,  178; 
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Laarens  v.  Lucas,  6  Rich.  Eq.  217;  Goodrich  v.  Proctor, 
1  Gray,  570;  Potter  v.  Gardner,  12  Wheat.  198;  HauBor 
V.  Shore,  6  Ired.  Eq.  357. 

^^  Hannum  v.  Spear,  1  Yeates,  553;  Grant  y.  Hook,  13 
Berg.  &  K.  259. 

*^  Robinson  v.  Lowater,  17  Beav.  592. 

"  Andrews  v.  Sparhawk,  13  Pick.  393;  Dewey's  Ex'rs 
V.  Ruggles,  25  N.  J.  Eq.  35;  Cadbury  v.  l)uval,  10  Barr, 
265;  Page  v.  Adam,  4  Beav.  269. 

^«  State  V.  Cincinnati,  16  Ohio  St.  1G9. 

^  Swasey  v.  Little,  7  Pick.  296;  Bugbee  v.  Sargent,  23 
Me.  269;  Hoover  v.  Hoover,  5  Barr,  351 ;  Lupton  v.  Lup- 
ton,  2  Johns.  Ch.  614;  Horn  v.  Horn,  2  Sim.  &  St.  448; 
Mather  v.  Norton,  21  Law  J.  Ch.  15;  Johnson  v.  Ken- 
iiett,  3  Mylne  &  K.  624;  Ithell  v.  Beane,  1  Ves.  Sr.  215. 

"  Stroughill  V.  Anstey,  1  De  Gex,  M.  &  G.  653;  Forbes 
y.  Peacock,  12  Sim.  52S. 

"  Wilson  V.  Davisson,  2  Rob.  (Va.)  385;  Coombs  v.  Jor- 
djui,  3  Bland,  284;  22  Am.  Deo.  236;  Grant  v.  Hook,  13 
Serg.  &R.  259;  Rutledge  v.  Smith,  1  Bnsb.  Eq.  283;  Red- 
heimer  v.  Pyron,  1  Spear  Eq.  141. 

i^Sabin.v.  Heape,  27  Beav.  553;  Eland  v.  Eland,  4 
Mylne  &  C.  420;  Johnson  v.  Kennett,  3  Myhie  &  K.  624. 

$  303.  Bdceipts  of  trustees. — If  the  trustees 
can  invest  and  change  the  investment  of  trust 
funds,  they  have  authority  to  sign  receipts  for  tlie 
same,^  and  they  may  have  this  power  by  impli- 
cation if  it  is  not  expressly  given  to  them.^  The 
power  to  make  valid  receipts  is  more  or  less  doubt- 
ful, and  depends  largely  upon  the  original  in- 
tentions of  the  settlor."  The  purchaser  is  not 
saved  harmless  by  a  receipt,  if  he  is  cognizant  that 
it  was  wrongfuPy  made  by  the  trustees;*  or  if  he 
is  aware  that  a  suit  is  pending  to  regulate  the  ad- 
ministration of  the  trust;*^  or  if  the  purchaser  has 
any  suspicions  that  the  funds  were  very  likely  to  be 
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misapplied  by  the  trustees.'  A  power  to  sell  and 
exchange  does  not  give  any  authority  to  sign  re- 
ceipts.^ If  the  trustee  should  have  disposed  of  or 
transferred  a  trust  estate  long  before  he  ought  to, 
the  purchaser  should  determine  whether  or  not  the 
trustee  is  acting  in  good  faith.®  The  purchaser 
need  never  see  to  the  application  of  the  purchase- 
money,  whei-e  it  was  the  evident  intention  of  the 
settlor  to  relieve  him  from  it.'  A  trustee's  receipt 
must  be  signed  by  al  the  trustees,  unless  some  of 
them  have  disclaimed.^®  Tlie  purchaser,  if  he  has 
a  properly  signed  receipt,  may  give  the  money  to 
the  trustees  in  hand.^^  A  trustee  cannot  even 
sign  a  receipt  for  a  co-trufetee.**  If  a  person  re- 
ceiving money  for  the  trustees  misapplies  it,  they 
will  be  liable  to  their  beneficiaries.**  New  trust-ees, 
who  have  a  power  to  sell,  will  also  have  the  same 
power  as  their  predecessors  to  sign  receipts.**  The 
manner  of  the  trustee's  appointment  will  not 
affect  the  validity  of  his  receipt.^ 

^  Locke  V.  Lomas,  5  De  Gex  &  S.  329. 

«  Wood  V.  Harmon,  5  Madd.  368. 

'  Cox  V.  Cox,  1  Kay  &  J.  251;  Hanson  v.  Beverly, 
Sugd.  on  V.  &  P.  848. 

*  Potter  V.  Gardner,  12  Wheat.  498;  Gamett  v.  Macon, 
2  Brock.  185;  Sheridan  v.  Joyce,  7  Ir.  Eq.  118;  Lander 
V.  Weston,  3  Drew.  389. 

^  Lloyd  V.  Baldwin,  1  Vea.  Sr.  173. 

«  Shaw  V.  Spencer,  100  Mass.  388;  97  Am.  Dec.  107;  1 
Am.  Rep.  115;  Clyde  v.  Simpson,  4  Ohio  St.  445;  Strong- 
hill  V.  Anstey,  1  i)e  Gex,  M.  &  G.  648. 

''  Locke  V.  Lomas,  5  De  Gex  &  S.  329;  Cox  v.  Cox,  1 
Kay  &  J.  251. 

8  Devaynes  v.  Robinson,  24  Beav.  93;  Forbes  v.  Pea- 


449  APPLICATION  OF  THE  PUBCHASE-MOKET.      $  804 

cock,  11  Sim.  152;  Stronghill  ▼.  Anstey,  1  I>e  Oez,  M.  & 
G.  654;  Kedheimer  v.  Pyron,  1  Spear  Eq.  134. 

^  Sabin  v.  Heape,  27  Beav.  553;  Page  v.  Adam»  4  Beav. 
269;  Johnson  v.  Rennet,  3  Mylne  &  K.  624;  Eland  v. 
Eland,  4  Mylne  &  0.  420. 

^°  Hawkins  v.  Kemp,  3  East,  410;  Adams  v.  Taunton,  5 
Madd.  435. 

"  McCarogher  v.  Wliieldon,  34  Beav.  107;  Hope  v. 
liddell,  21  Beav.  202;  Pell  v.  De  Winton,  2  De  Gex  & 
J.  13. 

^  Crewe  v.  Dicken,  4  Ves.  97;  Braybroke  v.  Inskip,  8 
Ves.  432. 

"  Lee  V.  Sankey,  Law  R.  15  Eq.  204;  Ghost  v.  Waller, 
9  Beav.  497. 

"  Byam  v.  Byam,  19  Beav.  58;  Bartley  v.  Bartley,  3 
Drew.  384;  Drayson  v.  Pocock,  4  Sim.  283. 

i"^  Miller  v.  Priddon,  1  De  Gex,  M.  &  G.  335.  Contra, 
Gpsling  V.  Carter,  1  Colly.  C.  C.  650. 

i  804.  Knowledge  of  purchaser.— In  selling 
personal  property,  the  purchaser  need  not  see  to 
the  application  of  the  purchase-money  by  an  execu- 
tor;^ and  it  is  not  necessary  for  the  purchaser  to 
know  whether  the  sale  was  to  pay  debts  or  not;* 
nor  is  it  material  for  him  to  know  whether  the  sale 
was  necessary  or  not.'  A  creditor  can  push  his 
claim  against  the  executor  only/  and  the  purchaser 
cannot  be  held  for  any  misapplication  of  the  funds.* 
An  executor  has  full  power  to  mortgage,  sell,  as- 
sign, or  otherwise  manage  all  personal  property, 
which  at  once  vests  in  him,  and  the  purchaser  is  free 
from  any  liability  regarding  the  purchase-money.* 

^  McLeod  V.  Drummond,  17  Ves.  160;  Humble  v.  BiU, 
2  Vem.  444;  Bonney  v.  Bidgturd,  1  Cox,  147. 

^  Bonney  v.  Bidgard,  1  Cox,  147;  Burting  v.  Stonard* 
2  P.  Wms.  150;  Keane  v.  Bobarts,  4  Madd.  366. 
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3  Moad  V.  Orrery,  3  Atk.  242;  Nugent  v.  Gifibrd.  I 
Atk.464. 

*  Shaw  V.  Spencer,  100  Mass.  392;  97  Am.  Dec.  107;  1 
Am.  Rep.  115;  McLeod  v.  Drammond,  14  Ves.  360. 

*Pa.  Ins.  Co.  V.  Austin,  42  Pa.  St.  267;  Ewer  v. 
Corbet,  2  P.  Wms.  149;  Humble  v.  Bill,  2  Vem.  446. 

«  Field  V.  Schieffelin,  7  Johns.  Ch.  150;  Tyrrell  v. 
Morris,  1  Dcv.  &  B.  Kq.  569;  Russell  v.  Plaice,  18  Beav, 
^1;  Smith  v.  Everefct,  27  Beav.  446;  Miles  v.  Dumford,  13 
£ng.  Law  &  Eq.  123;  Ball  y.  Harris,  8  Sim.  485;  Petrie  v. 
Clark,  11  Serg.  &R.377. 

$  805.  Fraudulent  sales. — A  purchaser  cannot 
save  himself  harmless  by  setting  up  the  executor's 
|)Ower  to  sell,  if  there  has  been  any  fraud  in  the 
transaction.  ^  An  executor  cannot  apply  the  money 
to  debts  improperly  contracted  by  him,  with  the 
knowledge  of  the  purchaser;^  nor  can  the  funds  be 
applied  to  any  business  beyond  the  scope  of  his 
duties  as  an  executor.  A  purchaser,  if  there  are 
no  outstanding  debts,  cannot  buy  any  article  that 
has  been  expressly  given  to  a  legatee  by  the  wilL* 
A  sale  of  a  chattel  is  void  if  there  was  any  collu- 
sion, or  an  inadequacy  of  price,*  or  if  the  purchaser 
knows  of  an  intended  misapplication  of  the  pur- 
chase-money,* or  if  he  receives  the  property  inpay- 
ment of  a  personal  debt  of  the  executor  to  him.* 

^Wdson  V.  Doster,  7  Ired.  Eq.  231;  Williamson  v. 
Branch  Bank,  7  A' a.  906;  Miller  v.  Williamson,  5  Md. 
219;  Wha'e  v.  Bioth,  4  Term.  R.  625;  McLeod  v.  Dmm- 
niond,  17  Ves.  154;  Dodson  v.  Simpson,  2  Rand.  294. 

'  Hill  v.  Simpson,  7  Ves.  169;  CoHinson  v.  Lister,  20 
Beav.  356. 

»  McMullen  v.  O'Reilly,  15  Ir.  Ch.  251;  Ewer  v.  Cor- 
bet, 2  P.  Wms.  149. 

*  Joyncr  v.  Conyers,  6  Jones  Eq.  78;  Scott  v.  Tyler,  2 
Dick.  725;  McMullen  v.  O'ReiUy,  16  Ir.  Oh.  261. 
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*  Shaw  V.  Spencer,  100  Mass.  387;  97  Am.  Dec.  107;  1 
Am.  Rep.  115;  Railway  Co.  v.  Barker,  5  Casey,  160; 
Sacia  v.  Berthoud,  17  Barb.  15;  Champliu  v.  Haight,  10 
Paige,  274. 

'lb.;  AuBtinv.  Willson,  21  Ind.  252;  Williamson  v. 
Morton,  2  Md.  Cb.  94;  Pendleton  v.  Fay,  2  Paige,  202. 

$  806.  Executors  and  administrators.— Ordi- 
narily, especially  if  there  are  debts,  the  executor  may 
not  apply  the  assets  to  the  payment  of  his  own  debts;^ 
but  if  the  estate  is  solvent,  and  be  is  a  legatee,  he 
may  do  so,^  yet  be  cannot  do  this  if  he  is  a  joint 
legatee.'  If  money  is  applied  in  other  than  the 
legitimate  channels  in  the  settlement  of  an  estate, 
and  the  purchaser  knows  it,  the  transaction  is  taint- 
ed with  fraud,  and  therefore  is  void.V  Executors 
and  administrators  do  not  receive  the  funds  of  an 
estate  in  their  own  rigbt,^  yet  they  can  receive  and 
manage  such  funds  subject  to  the  requirements  re- 
lating to  the  distribution  of  the  same  among  tbe 
legatees  or  personal  representatives.*  An  executor, 
as  sucb,  has  no  power  to  act  until  duly  appointed 
and  his  bond  is  approved.^  An  attorney  or  agent  of 
an  executor  or  administrator  is  only  answerable  to 
his  superior  unless  he  has  received  some  personal 
gain  from  the  estate  funds.*  If  the  transactions  of 
the  executor  or  administrator  are  apparently  con- 
ducted legally  and  in  due  form,  the  purchaser  is  not 
put  upon  bis  guard;'  but  if  tbe  purchaser  is  in  any 
way  made  aware  that  there  is  a  breach  of  trust  being 
committed,  and  he  knowingly  becomes  a  party  to 
it,  he  is  liable  for  any  damage  that  is  suffered  owing 
to  his  concurrence  in  it.^*  The  same  general  rules 
apply  to  aU  persons  holding  a  fiduciary  relation  of 
any  kind^^    Wherever  there  has  been  any  frauds 
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the  proceedings  may  be  reviewed  and  investigated 
by  any  creditors,  devisees,  or  legatees,^*  if  done 
within  a  reasonable  time  after  the  fraud  becomes 
known  to  them.^' 

^  McLeod  V.  Drammond,  17  Ves.  163;  Storry  v. 
Walsh,  18  Beav.  559;  Bedford  v.  Wodham,  4  Vee.  40; 
Taylor  v.  Hawkins,  8  Ves.  209. 

»Ib. 

'  Hill  V.  Simpson,  7  Ves.  162;  Haynes  v.  Forshaw,  II 
Hare,  93;  Bonney  v.  Ridgard,  1  Cox,  145. 

*  Pendleton  v.  Fay,  2  Paige,  202;  Miles  v.  Dumford,  2 
De  Gex,  M.  &  G.  641;  McLeod  v.  Dnimmond,  14 
Ves.  362. 

^  Barker  v.  Barker,  14  Wis.  131;  Atkinson  v.  Atkinson, 
8  Allen,  15. 

« Field  V.  Schieffelin,  7  Johns.  Ch.  150;  11  Am.  Dee. 
441;  Petrie  v.  Clark,  11  Serg.  &R.  377;  14  Am.  Dec.  636; 
Court  V.  JefiFery,  1  Sim.  &  St.  105;  Stroughill  v.  Anstey, 
1  De  Gex,  M.  &  G.  654;  Forbes  v.  Peacock,  11  Sim.  15i2. 

^  Luscomb  v.  Ballard,  5  Gray,  403;  66  Am.  Dec.  374; 
Newton  v.  Metropolitan  R.  R.  Co.  1  Drew.  &  S.  583. 

B  Bennett  v.  Merritt,  6  Jones  £q.  263;  Bodenham  r. 
Hoskyns,  2  De  Gex,  M.  &  G.  903. 

^  Leach  v.  Ansbacher,  55  Pa.  St.  85. 

10  Shaw  V.  Sp«ncer,  100  Mass.  382;  97  Am.  Dec.  107;  1 
Am.  Rep.  115;  Trull  v.  Trull,  13  Allen,  407;  Ashton  v. 
Atlantic  Bank,  3  Allen,  219;  Leitch  v.  Wells,  48  Barb. 
637;  Pratt  v.  Beaupra,  13  Minn.  187;  Sturtevant  v. 
Jaques,  14  Allen,  523;  Sewall  v.  Boston  Water  Power 
Co.  4  Allen,  277;  81  Am.  Dec.  701;  Buttrick  v.  Holden, 
13  Met.  355;  Jones  v.  Williams,  24  Beav.  62;  Petrie  v. 
Clark,  11  Serg.  &  R.  377;  Hutchins  v.  State  Bank,  12 
Met.  421;  Field  v.  Schieffelin,  7  Johns.  Ch.  150;  11  Am.  . 
Dec.  441;  Duncan  v.  Jaudon,  15  Wall.  165;  Bayard  v. 
Farmers'  &  Mechanics'  Bank,  52  Pa.  St.  222;  Baker  v. 
Bliss,  39  N.  Y.  70;  Carr  v.  HUton,  1  Curtis  C.  C.  390. 

"  Hertell  v.  Bogert,  9  Paige,  59;  Dyer  v.  Clark,  5  Met. 
680;  39  Am.  Dec.  697;  Hoxie  v.  Carr,  1  Sumn.  193;  Pip- 
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kin  v.  Casey,  13  Mo.   347;  Tillinghast  v.   Champlii:,   4 
K.  I.  173;  67  Am.  Dec.  510. 

"  Scott  V.  Tyler,  2  Dick.  712;  Crane  v.  Drake,  2  Vern. 
616;  McLeod  v.  Drummond,  17  Ves.  161;  Mead  v.  Or- 
rery, 3  Atk.  235. 

"  lb.;  HiU  V.  Simpson,  7  Vea.  152. 
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CHAPTER  XXSX. 

TRUSTEES   FOR  BONDHOLDERS. 

$  307.  Principles  relating  to  them. 

$  308.  Corporation  mortgages. 

$  309.  Mortgage  of  franchises. 

6  310.  Foreclosure  of  mortgages. 

$  307.  PrindpleB  relating  to  them. — ^The  same 
general  principles  apply  to  trustees  for  bondholders 
of  various  corporations  as  to  trustees  in  general,^ 
the  duties  of  the  trustees  not  being  active,  unless 
there  is  failure  to  pay  the  interest  or  principal  of 
the  bonds.^  There  is  generally  a  limited  right  to 
mortgage  certain  assets  of  the  corporation,  and  in 
certain  ways  only.'  If  the  mortgagee  of  the  income 
is  collecting  the  rents  and  profits,  he  will  hold  the 
excess  above  what  is  due  him  for  the  benefit  of  any 
subsequent  claimants,*  the  latter  being  entitlwl 
only  to  the  balance  remaining  after  the  first  mort- 
gagee is  paid  in  full.*  Any  accounting,  if  necessary, 
must  be  done  in  equity.*  If  legislation  gives  a 
corporation  the  power  to  borrow,  the  whole  matter 
is  controlled  by  statutes.^ 

*  Sturges  V.  Knapp,  31  Vt.  1. 
2  lb. 

*  Myatt  V.  St.  Helen's  etc.  R.  R.  2  Q.  B.  364;  Thomp- 
son V.  Lediard,  4  Bam.  &  Adol.  137. 

*  Watton  V.  Penfold,  3  Q.  B.  757;  Thompson  v.  Lediaard, 
4  Barn.  &  Adol.  137. 
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^  South  Eastern  K.  B.  Co.  v.  Jortin,  31  Law  T.  44. 

•  Pardoe  v.  Price,  11  Mees.  &  W.  427. 

^  Legg  V.  Mathiesoo,  2  Giff.  71;  Lowndes  v.  Gamett  & 
Moseley  Co.  33  Law  J.  Ch.  418;  Furness  v.  Caterham  R. 
R.  Co.  25  Beav.  614;  Hart  v.  Kaat  Union  B.  R.  8  Enc. 
Law  &  Eq.  544;  Price  v.  Graat  West.  R.  K.  16  Mees.  & 
W.  244;  Hill  v.  Manchester  Water  Works.  2  Barn.  & 
Adol  544. 

$  808.  Corporation  mortgagees. — If  there  is  any 
occasion  for  the  appointment  of  a  new  trustee,  it 
must  be  done  through  an  application  t)  the  courts.^ 
Corporations  in  America  may  mortgage  any  of 
their  ai^set^,  red  or  personal,  to  pay  debts  generally,' 
or,  particularly,  to  provide  the  purchase-money  for 
their  plant.'  The  rules  and  by-laws  must  be  fol- 
lowed in  making  and  executing  a  mortgage  of  a 
corporation,  or  it  will  not  be  valid,*  and  a  mort- 
gage may  be  placed  on  the  corporate  property,  even 
though  ample  provision  is  made  for  raising  funds 
and  selling  stock  by  subscription.^ 

^  Re  Bondholders  of  York  &  Cumberland  R.  R.  Co. 
50  Me.  565. 

«  Central  Bridge  v.  Bailey,  8  Cosh.  319;  Coe  v.  Pen- 
nock,  23  How.  117;  Enders  v.  Board  Pub.  Works,  1  Gratt. 
S64;  BeRuyter  v.  St.  Peter's  Chnrch,  2  Comst.  238;  Coe 
V.  Columbus  R.  R.  10  Ohio  St.  372;  Jackson  v.  Brown,  5 
WwuL  590. 

>  Joy  V.  J.  &  M.  Plank  R.  R.  Co.  11   Mich.  156;  Sfii- 
./,  qyehanna  Bridge  Co.  v.  General  Ins.  Co.  3  Md.  305;  Mo- 

^  bile  &  Cedar  Pt.  R.  R.  v.  Talman,  15  Ala.  472;  Scott  v. 

Oolbnm,  26  Beav.  276. 

*  Richards  v.  Railway,  44  K.  H.  1127;  Gordon  v.  Fret- 
t0Q»  1  Wtttts,  385;  26  Am.  Deo.  75. 

^'  ^Junction  R.  R.  v.  RmgglBe»  7  Ohio  St  1;  Union  Bank 

T.  JaoobSy  6  Humph.  515. 
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$  809.  Kortgage  of  fraxLchiaas. — Some  fran- 
chises can  be  mortgaged,  while  others  cannot;  as 
a  franchise  to  be  a  corporation  cannot  be  sold,  as- 
signed or  mortgaged,  this  franchise  coming  from  the 
State  and  being  directly  subject  to  its  control.^  A 
corporation  may,  like  an  individual,  mortgage  its 
real  and  personal  property,  but  there  is  doubt  as  to 
its  right  to  mortgage  a  road-bed,  the  right  to  operate 
a  railroad,  and  such  powers  as  come  not  from  within 
itself,  but  through  public  legislation;  some  author- 
ities giving  corporations  full  power  to  mortgage 
everything,"  while  others  do  not.'  It  has  been  held 
tliat  franchises  of  some  kinds  cannot  be  attached, 
levied  upon  under  execut  on,  or  sold  in  any  way  by 
creditors.*  No  mortgage  can  be  given  which  would 
interfere  with  the  i  primary  objects  and  purposes  of 
the  corporation;*  but  any  mortgage,  which  has  the 
sanction  of  the  legislative  body  giving  the  corpoi-a- 
tion  existence,  will  be  valid.*  As  to  the  rolling- 
stock  and  equipments  of  railroads,  it  has  been  some- 
times held  that  they  could  not  be  seized,  levied 
upon  and  sold;^  while  in  other  instances  it  has  been 
decided  that  all  this  could  be  done  and  the  corpora- 
tion stripped  substantially  of  all  its  assets.*  Some- 
times it  has  been  held  that  after-acquired  property 
could  not  be  interfered  with  by  creditors,"  yet  many 
of  the  more  recent  decisions  maintain  that  if  the  con- 
veyances are  comprehensively  drawn,  after-acquired 
property  may  be  included  in  them.**  * 

^  Commonwealth  v.  Smith,  10  Allen,  456;  87  Am.  Deo. 
672;  State  v.  Boston  etc.  R.  R.  Co.  25  Vt.  433;  Bowman 
V.  Wathen,  2  McLean,  393. 

*  Watertown  v.  White,  13  Mass.  477;  Fay,  Petitioner, 
15  Pick.  243;  Clark  v.  Corp.  of  Washington,  12  Wheat 
40;  Pierce  v.  Emery,  32  N.  H.  484;  Piatt  v.  New  York 
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Pv.  R.  26  Conn.  544;  MiUer  v.  Rutland  R.  R.  36  Vt.  462; 
roll-ndv.  Maddox,  28  Ala.  321;  McCauly  v.  Givens,  1 
Dana,  261. 

3  Whittenton  MUb  v.  Upton,  10  Gray,  582;  71  Am. 
Dec.  681;  Treadwell  v.  Salisbury  Mills,  7  Gray,  393;  66 
Am.  Dec.  490;  Commonwealth  v.  Smith,  10  Allen,  456; 
n  Am.  Dec.  672;  Salem  Mill  Dam  v.  Ropes,  6  Pick.  32; 
Ri :  hards  v.  Merrimack  R.  R.  44  N.  H.  127;  Pierce  v. 
E  *erv,  32  N.  U.  484;  Atkinson  v.  Marietta  R.  R.  15 
Kjhio  St.  21;  Troy  R.  R.  v.  Kerr,  17  Barb.  581;  Benning- 
1  1  Iron  Co.  V.  Isham,  19  Vt.  230;  Winch  v.  R.  R.  Co. 
13  ':ng.  L.  &  Eq.  506. 

*  Tippets  V.  Walker,  4  Mass.  596;  Commonwealth  v. 
STiith,  10  Allen,  456;  87  Am.  Dec.  672;  Ammant  v.  New 
Alexandria  Turnpike  Co.  13  Serg,  &  R.  212;  15  Am.  Dec. 
59  J;  State  v.  Rives,  5  Ired.  297. 

^  Jun*  tion  R.  R.  Co.  v.  Ruggles,  7  Ohio  St.  1. 

•  Chapin  v.  Vermont  R.  R.  8  Gray,  576;  Shaw  v.  Nor-, 
f  )lk  Co.  R.  K.  6  Gray,  179;  Richards  v.  Merrimack  River 
11.  R.  44  N.  H.  127;  Pierce  v.  Emery,  32  N.  H.  484. 

T  Hunt  V.  Bullock,  23  111.  320;  Farmers'Loan  &  Trust 
Co.  V.  Hendrickson,  26  Barb.  484;  Pennock  v.  Coe,  23 
How.  117;  Farmers'  Loan  Co.  v.  Commercial  Bank,  11 
Wis.  207. 

^  Beardsley  v.  Ontario  Bank,  31  Barb.  619;  Stevens  v. 
Buffalo  &  N.  y.  R.  R.  31  Barb.  590. 

8  Phillips  V.  Winalow,  18  Mon.  B.  431;  68  Am.  Dec. 
729;  Coe  V.  Pennock,  23  How.  117;  Pierce  v.  Emery,  32 
N.  H.  484;  Willink  v.  Morris  Canal  Co.  3  Green  Ch.  377. 

*•*  Howe  V.  Freeman*  14  Gray,  576;  Coe  v.  McBrown,  22 
Ind.  252;  Smith  v.  Atkins,  18  Vt.  461;  Coe  v.  Knox  Co. 
Bank,  10  Ohio  St.  412;  Phillips  v.  Winslow,  18  Mon.  B. 
431;  68  Am.  Dec.  729;  Wilfiamson  v.  New  Albany  R. 
R.  Co.  1  Biss.  207;  Buffalo  R.  R.  Co.  v.  Lampson,  47 
Barb.  533. 

$  810.  Foreclosure  of  mortgages.— Trustees 
have  the  same  rights  and  duties,  if  their  ceatuis  qvs 
trust  are  bondholders,  that  they  would  have  in  any 
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case,  and  if  the j  do  not  proceed  to  foreclose  a  mort- 
gage when  they  ought  to,  they  will  be  removed 
and  replaced  by  those  who  will  faithfully  and  im- 
partially perform  the  duties  of  the  oihce.^  Some- 
times the  trustees  are  not  given  the  usual  powers 
of  trustees,  or  are  restrained  in  the  exercise  of 
them  by  the  courts,  if  circumstances  are  such  that 
the  best  interests  of  the  bondholders  seem  to  require 
it.'  If  the  trust  deed  is  a  trust  for  sale  merely, 
the  only  thing  the  trustees  can  do  is  to  sell  the 
corporate  property,  either  at  auction  or  privately, 
as  they  may  deem  best.*  If  the  mortgage  covera  all 
the  property  and  is  in  the  usual  form,  it  is  like  any 
other  mortgage  of  real  or  personal  property,  but  if 
there  are  certain  terms  and  conditions  of  sale  in 
the  mortgage  they  must  be  carefully  complied 
with.^  If  trustees  take  possession  of  a  raim>ad 
and  manage  it,  they  are  sul^ect  to  the  same  respon- 
sibilities and  liabilities  that  such  managers  usually 
are,  as  any  remedy  for  negligence  or  carelessness 
must  be  against  those  who  are  guilty  of  it.^  Yet 
the  court  wiU  protect  trustees  in  their  manage- 
ment, if  they  are  acting  in  good  faith,  and  are 
honestly  trying  to  do  everything  in  the  interest 
and  for  the  advantage  of  the  bondholders  and 
stockholders  of  the  corporation/ 

^  Re  Mechanics'  Bank,  2  Barb.  S.  C.  446. 

*  Williamson  v.  New  Albany  B.  K.  Co.  1  Bias.  207. 
'  Jenkin  v.  Row,  11  £ng.  L.  &  Eq.  297. 

*  Chapin  y.  Vermont  &  Mass.  R.  K  8  Gray,  575; 
Shaw  V.  Norfolk  Co.  R.  R.  6  Gray,  162;  Newbnrg^Co.  v. 
Miller,  5  Johns.  Ch.  Ill;  Wayne  v.  Hanham,  4  £ng.  L. 
k  Eq.  147;  Slade  v.  Rigg,  3  Hare,  35. 

^  Paige  V.  Smith,  99  Mass.  395;  Jones  v.  Seligmaa,  81 
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N.  Y.  190;  Barter  v.  Wheeler,  49  N.  H.  9;  B  Am.  Dec. 
434;  Blnmenthal  v.  Brainard,  38  Vt.  402;  91  Am.  Deo. 
350;  Rogers  v.  Wheeler,  2  Laoia.  486;  Lamphear  v.  Buck- 
ingham, 33  Comi.  237. 

•  Sturges  V.  Knapp,  36  Vt.  721. 
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CHAPTER  XXX. 

KIOHTS     AND     REMEDIES    OF    CESTUIS    QUE    TRUST. 

^  311.  Injunctions. 

$  312.  Bemoval  of  tmstees. 

}  313.  Receivers. 

$  314.  Right  to  know  the  gtatus  of  the  trust. 

$  315.  Disposition  of  tnist  funds. 

$  316.  Following  trust  funds. 

$  317.  Following  trust  funds,  continued. 

$  318.  Remedies  of  cestuis  que  trust, 

$  319.  Remedies  of  cestuis  que  trust,  continued. 

$  320.  Cestuis  qfie  trust  estopped  from  reliel 

$  321.  Breach  of  trust. 

$  811.  Injunctions. — If  there  is  good  ground 
for  thinking  a  trustee  is  likely  to  take  any  im- 
proper action  in  his  official  capacity,  he  may  be  re- 
strained by  an  injunction/  and  any  orders  may  be 
passed  by  the  court  which  may  be  deemed  necessary 
for  the  proper  management  of  the  trust.'  An  in- 
junction may  be  granted  because  of  the  intemper- 
ate habits,  poverty,  or  lack  of  character  of  a  trustee^ 
or  to  prevent  an  insolvent  trustee  from  improperly 
handling  the  trust:*  or  if  the  trustee  is  about  to  do 
any  questionable  thing  which  could  not  be  cor- 
rected.* Poverty  alone  is  not  sufficient  cause  for 
au  injunction.*     Directors  of  corporations  may  be 
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enjoined  to  prevent  any  threatened  breaches  of 
trust  J  A  mortgagor  may  have  a  mortgagee  re- 
strained from  selling  under  the  power.®  Any  in- 
terested person  may  seek  to  protect  and  secure  the 
tryst  property.* 

^  Attorney-General  ▼.  Fonndlini;  Hosp.  2  Ves.  Jr.  42; 
Bills  y.  Stmtt,  1  Hare,  146;  Re  Chertsey  Market,  6 
Pr  ce,  279. 

'  T^ppan  y.  Klcamio,  1  Green  Ch.  89. 

»  Eyerett  y.  Prythergch,  12  Sim.  365. 

«  Scott  y.  Becher,  4  Price,  346;  Mansfield  y.  Shaw,  3 
Madd.  100;  Gladdon  y.  Stoneman,  1  Madd.  143. 

*  Webb  y.  Shaftesbury,  7  Ves.  487;  Attorney-General 
V.  Liyerpool,  1  Mylne  &  C.  171;  Reeyey.  Parkins,  2  Jacob 
&  W.  390. 

<  Hathomthwaite  y.  Knssel,  2  Atk.  126;  Howard  y. 
Papera,  1  Madd.  143. 

7  Mechanics'  Bank  y.  De  Bolt»  18  How.  380;  Dodge  y. 
Woolsey,  18  How.  331. 

^  Jenkins  y.  Jones^  2  Giff.  99;  Clarke  y.  Defyeaax,  1 
S.  C.  172. 

•  Scott  y.  Becher^  4  Price,  346. 

$  312.  Beonoval  of  trustees. — ^Trustees  will  not 
generally  be  removed  simply  because  of  a  misunder- 
standing or  an  unwise  discharge  of  their  duties,  if 
they  are  acting  in  good  f aith;^  but  a  threatened 
breach  of  trust,  if  in  danger  of  occurring  speedily, 
is  sufficient  for  a  removal.*  A  trustee  may  be  re- 
moved if  he  wastes  or  mismanages  the  trust  prop- 
erty;' or  if  he  shows  any  partiality  toward  any  of 
the  parties  interested;*  or  if  he  is  in  any  way  inca- 
pacitated;* if  he  moves  out  of  the  jurisdiction;*  or 
if  there  is  a  serious  disagreement  among  the  trus- 
tees themselves;^  or  if  he  absconds;®  or  if  trustees 
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of  a  religious  trust  change  their  faith;'  or  if  he 
acts  in  hostility  to  the  cestuis  qiie  trust;^  or  if  a 
husband  abuses  his  wife  when  he  is  her  trustee;" 
or  if  he  appHes  the  trust  funds  to  his  own  advan- 
tage;^^  and,  generally,  a  trustee  may  be  removed  for 
any  good  cause.  ^'  If  there  is  any  irregularity  or 
defect  in  the  appointment  of  a  trustee,  still  it  will 
stand  until  it  has  been  regularly  vacated.^*  A 
trustee  will  be  relieved  from  the  trust  when  he  de- 
sires it,  or  when  it  is  inexpedient  or  inconvenient 
for  him  to  retain  the  position.^  Disagreements 
between  the  trustees  and  cestuis  que  trust  do  not 
usually  require  their  removal.**  There  must  be 
good  reason  for  the  removal  of  a  trustee,  and  the 
whims  of  the  cestuis  que  trust  will  not  be  gratified." 
New  trustees  will  not  be  allowed  to  name  their 
successors."  If  a  trustee  has  performed  all  the 
duties  of  his  office,  if  a  certain  time  has  elapsed,  or 
his  final  account  has  been  allowed,  he  may  be  dis- 
charged.*'  A  trustee  may  be  removed  by  bill  in 
equity;*^  and  any  interested  party  may  seek  the  re- 
moval as  well  as  the  appointment  of  a  trustee.'*  If 
trust  property  is  jeopardized  or  not  invested  as  de- 
sired, the  trustee  may  be  removed.**  So  one  denying 
that  he  is  a  trustee  should  be  removed.**  All  in- 
terested parties  should  join  in  the  proceedings  for 
substitution  or  removal**  If  a  trustee  is  incapable 
of  acting,  an  enabling  act  might  be  passed.**  The 
number  of  new  trustees  may  be  fixed  in  the  power 
of  appointment.*' 

^  Steveusoa's  App.  68  Pa.  St.  101;  Bonldin  v.  Alexan- 
der, 15  Wall.  132;  2  Story  Eq.  Jur.  $  1289;  Ward  v. 
Dortch,  69  N.  C.  279;  Re  Durfee,  4  R.  I.  401;  Lathrop  v. 
Smalley,  23  N.  J.  Eq.  192. 

2  Parsons  v,  Winslow,  6  Mass.  169;  4  Am.  Dec  107; 
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Barry  V.  Williamson,  11  Mon.  B.  245;  Gibhes  v.  Smith,  2 
Rich.  Eq.  131;  Lathrop  v.  Smalley,  23  N.  J.  £q.  192; 
Johnson's  App.  9  Barr,  416. 

'  Att'y-Gren.  v.  Bowyer,  3  Ves.  714;  Middleton  ▼.  Dods- 
well,  13  Ves.  266;  Thompson  v.  Thompson,  2  Mon.  B.  161; 
Harper  y.  Straws,  14  Mon.  B.  57;  Scott  v.  Rand,  118 
Mass.  215;  Sparhawk  v.  Sparhawk,  114  Mass.  356;  Jones 
V.  Dougherty,  10  Ga.  273;  Babbitt  v.  Babbitt,  26  N.  J. 
Eq.  44. 

*  Talbot  V.  Scott,  4  Kay  &  J.  139. 

^  Bainbrigge  v.  Blair,  3  Beav.  421 ;  Farmers'  Loan  & 
Trust  Co.  V.  HuThes,  11  Hun,  130;  Curtis  v.  Smith,  60 
Barb.  9;  Lill  v.  Neafie,  31  lil.  101;  Dorsey  v.  Thompson, 
37  Md.  25;  Re  Fowler,  2  Russ.  449;  Gardiner  v.  Downes, 
22  Beav.  396. 

^  Smith  V.  Smith,  10  Hare's  App.  71;  Re  Harrison's 
Trusts,  Law  J.  22  Ch.  69;  Mennard  v.  Welford,  1  Smale 
A  G.  426;  Ketchum  v.  Mobile  &  Ohio  R.  R.  2  Woods, 
532;  Taylor  v.  Allen,  2  Atk.  213. 

'  Swale  y.  Swale,  22  Beav.  584;  Uvedale  ▼.  Patrick,  2 
Oh.  Cas.  Ch.  20;  Bagot  v.  Bagot,  32  Beav.  509. 

B  Re  Mais,  16  Jur.  608;  Millard  v.  Eyre,  2  Ves.  Jr.  94. 

*  Draper  v.  Minor,  36  Mo.  290;  Ross  v.  Crockett,  14 
La.  An.  811;  Att'y-Gen.  v.  Pearson,  7  Sim.  309. 

^®  Cooper  ▼.  Day,  1  Rich.  Eq.  26;  Parsons  v.  Jones,  26 
Ga.  644. 

^^  Smith  V.  Oliver,  31  Ala.  39;  Boaz  v.  Boaz,  36  Ala. 
334;  Abemathy  v.  Abemathy,  8  FU.  243. 

^  Clemens  V.  Caldwell,  7  Mon.  B.  171;  Deen  v.  Cozzens, 
7  Robt.  (N.  Y.)  178;  Johnson's  Appeal,  9  Barr,  416. 

1' Franklin  v.  Hays,  2  Swans  t.  521;  Piper's  App.  20 
Pa.  St.  67. 

1^  Howard  v.  Waters,  19  Md.  529;  Curtis  v.  Smith,  60 
B^rb.  9;  Hodgdon  v.  Shannon,  44  N.  H.  572;  People  v. 
Norton,  5  Seld.  176. 

^*  Greenwood  v.  Wakeford,  1  Beav.  576;  Coventry  v. 
Coventry,  1  Keen,  758;  Bogle  v.  Bog\e,  3  Allen,  158. 

!•  Gibbes  v.  Smith,  2  Rich.  Eq.  131;  Clemens  v.  Cald- 
well,  7  Mon.  B.  171;  McPherson  v.  Cox,  96  U.  S.  404. 
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"  Bouldinv.  Alexander,  15  Wall.  132;  Ward  v.  Dortch, 
69  N.  C.  279;  O'Keeflfe  v.  Calthorpe,  1  Atk.  18. 

13  White  V.  White,  5  Beav.  221;  Bowles  v.  Weeks,  14 
Sim.  591;  Oglander  v.  Oglander,  2  De  Gex  &  S.  381; 
Holder  v.  Durbin,  11  Beav.  594;  Brown  v.  Brown,  3 
Younge  &  C.  395. 

"Cook  V.  Gardner,  130  Mass.  313;  How  v.  Waldron, 
98  Mass.  281;  Mtnice  v.  Manice,  43  N.  Y.  303. 

»  Re  Eastern  R.  R.  Co.  120  Mass.  412;  Field  v.  Arrow- 
smith,  3  Humph.  442;  39  Am.  Dec.  185. 

"  Guion  V.  Melvin,  69  N.  C.  242;  Abbott,  Pet'r,  55  Me. 
580;  Bradstreet  v.  Butterfield,  129  Mass.  339. 

^  Cavender  v.  Cavender,  114  U.  S.  464;  Sparhawk  v. 
Sparhawk,  114  Mass.  355;  Hodgdon  v.  Shannon,  44  K. 
Ii.572. 

^  Indne  v.  Dunham,  HI  U.  S.  327. 

«*  Bear  v.  Am.  Rapid  Tel.  Co.  36  Hun,  400;  Mayfield  r. 
Donovan,  17  Mo.  App.  684;  Morgan  v.  Hopkins,  3  Dana, 
17;  Bradstreet  v.  Buttertield,  129  Mass.  339;  Webster 
Bajnk  y.  Eldridge,  115  Mass.  424;  Burdick  v.  Goddard,  11 
R.  I.  516. 

«*  Fellows  V.  Miner,  119  Mass.  541. 

*•  Hammond  v.  Granger,  128  Mass.  272;  Att*y-Gen.  V. 
Barbour,  121  Mass.  568. 

$  813.  Beceivers. — Some  time  necessarily  elapses 
between  the  institution  of  proceedings  for  the  i-e- 
moval  of  trustees  and  the  appointment  of  their 
successors,  and  as  interests  of  the  beneficiaries 
might  be  prejudiced,  receivers  are  appointed  to 
manage  the  trust  estate  meanwhile.^  There  are 
many  circumstances  under  which  it  might  be  both 
proper  and  necessary  to  appoint  a  receiver,  a8 
where  the  trustees  are  unsuitable  owing  to  bad 
habits;*  or  where  they  are  incapacitated,-^  or  if  they 
have  committed  waste  or  have  been  guilty  of  mis- 
conduct/ or  if  the  trustees  leave  the  jurisdiction,^ 
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Where  all  the  interested  parties  will  agree  upon 
the  appointment  of  a  receiver,  it  will  always  be 
done,*  provided  proj^er  security  is  g^ven.^  A  re- 
cf^iver  will  not  be  appointed  for  triflinp;  reasons;  it 
must  appear  that  the  interest  of  the  beneficiaries 
requires  it.**  A  receiver  will  be  appointed  prom' t- 
ly,  if  at  all,  on  account  of  the  expense;*  and  ha 
will  not  be  discharged  on  the  application  of  one 
party,  even  though  it.be  the  one  principally  con- 
cerned in  his  appointment. *°  Courts,  if  they  pre- 
fer, may  order  an  immediate  sale  of  the  property 
hold  in  trust,  instead  of  appointing  a  receiver  to 
manage  it." 

^  Calhoun  v.  King,  5  Ala.  523;  Edie  v.  Applegate,  14 
Iowa,  273;  Beverley  v.  Brooke,  4  Gratt.  208. 

«  Everett  v.  Prythergch,  12  Sim.  367. 

'  Bainbrigge  v.  Blair,  3  Beav.  421. 

*  Evana  v.  Coveitry,  6  De  Gex,  M.  &  G.  911;  Middle- 
ton  V.  Dodswell,  13  Ves.  266;  Att'y-Gen.  v.  Bowyer,  3 
Ves.  714. 

^  Tidd  V.  Lister,  5  Madd.  429;  Noad  v.  Backhouse,  2 
Younge  &  C.  Ch.  629. 

•  Browrell  v.  Reid,  1  Hare,  434;  Brodie  v.  Barry,  3 
Mer.  695. 

^  Tylee  v.  Tylee,  17  Beav.  683;  Manners  v.  Furze,  II 
Beav.  30. 

8  Ogden  V.  Kip,  6  Johns  Ch.  160;  Poythress  v.  Poyth- 
ress,  16  Ga.  406;  Tait  v.  Jenkins,  1  Younge  &  C.  Ch.  492; 
Middleton  v.  Dodswell,  13  Ves.  268. 

'Poole  V.  Franks,  1  Wall.  80;  Shore  v.  Shore,  4 
Drew.  510. 

10  Bainbrigge  v.  Blair,  3  Beav.  423. 

11  Aleni'iny  v.  Wensinger,  40  Cal.  288* 

$  814.  Big^ht  to  know  the  status  of  the  trust. 
Where    the   relation    of    trustee   and    cestui  que 
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trust  dearly  exists,  the  latter  is  entitled  to  see  all 
the  papers  and  documents  relating  to  the  trust. ^ 
The  trustee  is  bound  to  keep  a  clear  statement  of 
the  condition  of  the  trust,  and  he  is  liable  for  any 
uncertainty  or  discrepancy.'  He  must  always 
produce  his  books  and  accounts  when,  required  to 
do  so  by  the  cestui  que  truat,^  and  the  latter,  if 
necessary,  may  enforce  his  rights  in  the  premises.* 
Trustees  have  a  right  to  see  all  the  books  and 
papers  relating  to  the  trust,  which  are  in  the 
hands  of  their  co-trustees.*  All  the  ceatuia  que 
trust  must  be  represented  in  any  court  proceedings 
for  the  production  of  books  and  documents.*  If 
there  is  any  dispute  as  to  the  existence  of  the  re- 
lationship of  trustee  and  cestui  que  trusty  or  if  its 
existence  is  not  clear,  then  the  cestuis  que  trust  can- 
not inspect  the  papers.* 

1  Talbot  Y.  Marshfield,  2  Drew.  &  S.  285;  Devaynea  y. 
Bobiuson,  20  BeaY.  42;  Wynne  y.  Hamfoerstane,  27 
BeaY.  421. 

>  BlauYolt  Y.  Ackerman,  23  K.  J.  Eq.  495. 

'  Hardwicke  y.  Vernon,  14  Ves.  610;  G-ray  y.  Haig,  20 
BeaY.  219;  Kemp  y.  Bum,  4  Giff.  348;  Horton  y.  Brookle- 
hurst,  29  BeaY.  504;  Newton  y.  Askew,  11  BeaY.  152; 
Ottley  Y.  Gilby,  8  BeaY.  602. 

*  Airey  Y.  Hall,  12  Jur.  1043;  Smith  y.  Barnes,  Law  R. 
1  Eq.  65. 

*  Sloo  Y.  Law,  3  Blatchf .  459. 

*  Gough  Y.  Offley,  6  De  Gex  &  S.  653;  Bugden  v.  Ty- 
lee,  21  BeaY.  545. 

^  DeYaynes  y.  Robinson,  20  BeaY.  42;  Wynne  y.  Hum- 
berston,  27  BeaY.  421;  Brown  y.  Oakshott,  12  Beav.  252. 

$  316.  DispoBition  of  trust  funds. — A  trustee 
may  be  ordered  to  pay  the  fund  directly  into  oourt;^ 
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and  in  case  be  should  place  the  funds  anywhere  to 
avoid  an  order  to  pay  them  into  court,  he  would  be 
liable  for  contempt"  An  order  to  pay  into  court 
may  be  made  without  notice  and  before  the  termina- 
tion of  a  hearing.'  An  order  will  be  made  to  pay 
tlie  fund  into  court  if  any  misconduct  on  the  part 
of  the  trustee  appears;*  or  if  the  party  asking  is 
the  real  owner  of  it;^  or  if  he  has  a  contingent  in- 
terest in  it;**  or  if  others  are  not  necessary  parties  to 
the  proceedings/  or  if  one  seeking  it  owns  a  defi- 
nite share  of  the  fund.®  Such  orders  were  former- 
ly obtained  more  easily  than  now.'  Where  trus- 
tees have  a  discretionary  power  over  funds  it  will 
not  be  taken  away  so  long  as  they  act  in  good  faith.*' 
Where  an  executor  has  paid  certain  debts,  he  will 
have  to  pay  the  balance  only  into  court.**  If  a 
trustee  owes  anything  to  the  trust  he  may  be  or- 
dered to  pay  it  into  court  forthwith."  An  order 
to  pay  into  court  must  be  based  upon  some  equity, 
clearly  set  forth."  Where  trustees  have  admitted 
receiving^  funds,  the  latter  may  be  ordered  into 
court,"  but  this  is  not  so  where  there  is  only  an  in- 
ference that  funds  have  been  received.**  If  a  pro- 
cess is  instituted  the  answer  must  set  forth  facts  to 
justify  the  holding  of  the  funds,*'  as  if  the  trustee 
admits  possession  he  must  turn  them  over.*^  If  the 
order  of  the  court  is  not  acceded  to,  the  party 
may  be  proceeded  against  for  contempt. ** 

1  Score  v.  Ford,  7  Beav.  333;  Hinde  y.  Blake,  4  Beav. 
697;  Roy  v.  Gibbon,  4  Hare,  65. 

'  Wartman  y.  Wartman,  Taney,  362. 

*  Isaacs  Y.  Weatherstone,  10  Hare  App.  90;  (Govern* 
esses'  Inst.  v.  Rnsbridger,  18  Beav.  467. 

*  Hosack  V.  Eogers,  9  Paige,  468;  Bourne  v.  Mol^  8 
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Beav.  177;  Manyatv.  Manyat,  23  Law  J.  CU.  876;  Con'^e 
Y.  Dawson,  2  Bland,  264;  Hinde  v.  Blake,  4  Beav.  597; 
Glagett  v.  Hall,  9  Gill  &  J.  81. 

^McHardy  v.   Hitchcock,    11  Beav.   77;   Dubless  v. 
Flint,  4  Mylne  &  C.  602. 

'  lb. ;  Wnitmore  v.  Turqnand,  1  Johns.  &  H.  296;  l>ol- 
der  V.  Bank  of  England,  10  Vi  s.  355. 

'  Lewellin  v.  Cobbold,  1  Smale  &  G.  672;  Wilton  v. 
Hill,  2  De  Gex,  M.  &  G.  807. 

«  Score  V.  Ford,  7  Beav.  336;  Bartlett  v.  Bartlett,  4 
Hare,  631;  Ross  v.  Boss,  12  Beav.  89. 

»  Ross  V.  Ross,  12  Beav.  89;  Robertson  v.  Scott,  W. 
N.  114. 

^^  Talbot  V.  Marshfield,  2  Drew.  &  S.  285. 

*^  Roy  V.  Gibbon,  4  Hare,  66;  Proudfoot  v.  Hume,  4 
Beav.  476. 

^  White  V.  Barton,  18  Beav.  192;  Richardson  v.  Bank 
of  England,  4  Mylne  &  C.  174. 

"  Proudfoot  V.  Hume,  4  Beav.  476. 

^^  Rothwell  V.  Rothwell,  2  Sausse  &  S.  217;  Peacham  v. 
Daw,  6  Madd.  98. 

1*  lb.;  Wood  V.  Downes,  1  Ves.  &  B.  49. 

"McTi^hev.  Dean,  7  Green  C.  E.  81;  Dublessv.  Flint, 
4  Mylne  &  C.  502;  McHardy  v.  Hitchcock,  11  Beav.  73; 
Boschetti  v.  Power,  8  Beav.  98. 

*'  Bourne  v.  Mole,  8  Beav.  177;  Hagell  v.  Currie,  Law 
R.  2  Oh.  449;  Ingle  v.  Partridge,  32  Beav.  661;  Scott  v. 
Becher,  4  Price,  &0. 

"  Chew's  App.  44  Pa.  St.  247. 

$  316.  Following  trust  fluids. — If  there  is  a 
breach  of  trust,  the  funds  may  be  followed  into  the 
hands  of  a  purchaser  for  value,  if  he  had  notice  of 
it;  ^  and  into  the  hands  of  one  not  purchasing  for 
value,  whether  he  had  notice  of  the  breach  or  not;  * 
but  a  purchaser  for  value,  in  good  faith  and  with- 
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out  notice,  will  be  protected.'  A  purchaser  with 
knowledge  of  tlie  breach  of  trust  is  liable  in  trover,* 
and  this  h  true  of  the  various  classes  of  trusts.*  If 
the  purchaser  is  cognizant  of  at»y  fi-aud,  the  statute 
of  limitations  is  inapplicable.*  A.  purchaser  from  a 
trustee  takes  propei-ty  subject  to  the  same  equities 
that  existed  when  the  property  was  in  the  posses- 
sion of  the  trustee.'  Any  purchaser  must  take  the 
risk  of  the  trustee  kee[»ing  within  the  bounds  of 
hu  authority.®  A  borrower  of  trust  funds,  know- 
ing it  to  be  a  breach  of  trunt,  becomes,  as  it  were,  a 
trustee  himself,  and  the  remedy  against  him  is  not 
limited  as  to  time.'  A  purchaser  without  notice, 
unless  he  should  have  been  u[)on  his  guard,  will  be 
protected;***  but  this  is  not  always  true  in  case  of  a 
charitable  trust.  ^^  A  purchaser  from  one  without 
notice  will  be  protected,  even  though  he  had  notice 
himself;  ^^  but  if  reconveyed,  the  holder  with  notice 
stands  just  as  before. ^^  The  result  of  notice  of 
doubtful  equities. is  an  open  question.^* 

^Lathrop  V.  Bampton,  31  Cal.  17;  McLeod  v.  Pir«t 
Nat'L  Bank,  42  Miss.  99;  Jones  v.  Shaddock,  41  Ala.  262; 
Barr  v.  Cabbage,  52  Mo.  404. 

*  lb.;  Lvford  v.  Thurston,  16  N.  H.  399;  Smith  v. 
Bowen,  35  *N.  Y.  83;  Mansell  v.  Mansell,  2  P.  Wms.  679;, 
Boursot  V.  Savage,  Law  R.  2  Eq.  136;  Saunders  v.  De- 
hew,  2  Vem.  271. 

»  Gunnell  v.  Cockerill,  79  111.  79;  Harding  v.  Hardrett, 
Pinch,  9:  Thorndike  v.  Hunt,  3  De  Gex  &  J.  563;  Md- 
lard's  Case,  2  Pr<  em.  43. 

^  Kitchen  v.  Bedford,  13  Wall.  416. 

*  Crofton  V.  Ormsby,  2  Schoales  &  L.  583;  Daniels  v. 
Davison,  16  Ves.  249;  Grant  v.  Mills,  2  Ves.  &  B.  306y 
taylor  v.  Stibbert,  2  Ves.  Jr.  437. 

*  Eiolfe  v.  Gregory,  11  Jur.  N.  S.  98;  Whaley  v. 
13'orton,  1  Vern.  484;  Powell  v.  Price,  2  P.  Wms.  639. 

Fust  on  Trusts— 40 
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f  Gray  v.  Ulach,  8  Kan.  112;  Cook  v,  Tullis,  18  Wall. 
332;  Ciack  v.  Holland,  19  Beav.  262;  Cockell  v.  Taylor, 
15  Baav.  105. 

**  Vernon  V.  B3ard,  47  Miss.  181;  Owen  v.  Reed,  27 
Ark.  122. 

»  Abbott  V.  Reeves,  49  Pa.  St.  494;  88  Am.  Dec.  610; 
Ernest  V.  Croysdill,  2  Do  Gex  F.  &  J.  198^  McLanrin  v. 
Fairly,  6  Joues  Eq.  376;  Jnstice  v.  Wynne,  10  Ir.  Ch. 
489;  Collier  v.  M'Bean,  34  Be.iv.  426. 

^^  Silsbury  V.  Bigott,  2Swanst.  608;  Mertina  v.  JolliflCe, 
Amb.  313. 

*^  Comm'rs  Charit.  Don  i.  v.  Wybrants,  2  Jones  &  L. 
194;  Sutton  Coletield's  Case,  Duke,  68. 

13  McQueen  V.  Farquhar,  11  Ves.  478;  Walker  v.  Sy- 
monds,  3  Swanit.  1;  Andrew  v.  Wrigley,  4  Bro.  C. 
Ch.  126. 

"  Kennedy  v.  Da'y,  1  Schoales  &  L.  379;  Bovey  v. 
Smith,  2  Ch.  Cas.  126. 

**  Parker  v.  Brooke,  9  Ves.  583;  Cordwell  v.  Mackrill, 
2  Eden,  347;  Thompson  v.  Simpson,  1  Dru.  &  War.  401; 
Hardy  V.  Reeves,  4  Ve?.  46fJ;  Uavies  v.  Davies,  4  Bjav. 
64;  West  v.  Errissey,  2  P.  Wms.  349. 

$  317.  Following  trust  funds,  continued.  — 
Where  trust  funds  have  been  improperly  dealt 
with,  they  may  be  followed  into  the  hands  of  third 
parties  so  long  as  they  can  be  identified  and  sep- 
arated from  other  property;  after  th^t  the  benefi- 
ciaries must  come  in  on  an  equal  f  K>ting  with  oth^r 
creditors;*  the  conclusion  being  that  the  cf-stuis  qvA 
trust  shall  not  suffer  because  of  an  abuse  of  tho 
trust  if  it  can  be  avoided,'  and  they  have  the  same 
interest  in  a  new  investment  as  in  the  old,  receiv- 
ing all  the  additional  profit  which  may  attend  the 
change.'  Parol  evidence  is  admissible  in  seeking 
out  a  trust  fund,^  and  the  person  to  whose  hands 
it  has  come  cannot  plead  the  statute  of  limiia- 
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tions.*  Money,  having  no  ear-marks  and  not  being 
easy  of  identification,  cannot  be  so  fai*  or  so  easily 
followed*  as  other  personal  property.^  It  is  often 
hanl  to  trace  funds  into  new  investments,  and 
when  it  cannot  be  done  the  cestuis  qite  trust  lose 
their  special  prior  claims.^  The  beneficiaries  fol- 
lowing and  finding  the  trust  fund  may  choose  1k*- 
tween  the  property  purchased  and  the  amount  of 
the  fund  with  interest,**  but  the  claim  upon  the 
property  purchased  is  usually  only  to  the  amount 
of  trust  funds  invested,**  unless  the  cestui  que 
trust  pays  the  balance,**  and  the  beneficiary  seldom 
stands  in  the  place  of  creditors  who  have  been 
paid  up."  A  cestui  que  trv^t  cannot  follow  funds 
into  a  receiver's  hands,  but  mubt  share  with  gen- 
eral creditors  unless  the  property  can  be  identified." 

1  Taylor  v.  Plumer,  3  Maule  &  S.  562.  But  see  Waite 
V.  Whorwood,  2  Atk.  159;  Burdett  v.  Willett,  2 
"Vern.  633. 

'  Lathrop  v.  Bampton,  31  CoL  17;  Lench  v.  Lench,  10 
Ves.  519;  Harford  v.  Lloyd,  20  Beav.  310;  Murray  v. 
Pinkett,  12  Clark  &  F.  784;  Trench  v.  Harrison,  17 
Sun.  111. 

*  Yerger  v.  Jones,  16  How.  36;  Oliver  v.  Piatt,  3  How. 
333;  Turner  v.  Petigrew,  6  Hamph.  438;  Brothers  v. 
Porter,  6  Mon.  B.  105;  McLooi  v.  First  Nat'l  Bank,  42 
Miss.  99;  Blaisdell  y.  Stevens,  16  Vt.  179;  Murray  v. 
Lyiburn,  2  Johns.  Ch.  441;  Bazemore  v.  Davis,  55 
Ga.  504. 

*  Hopper  V.  Conyers,  Law  R.  2  Eq.  549;  L^nch  v. 
Lench,   10  Ves.  617;  Price  v.  Blakemore,  6  Beav.  507. 

*  McLaurin  v.  Fairly,  6  Jones*  Eq.  375;  Ernest  v. 
CroysdiU,  2  De  Gex,  F.  &  J.  175. 

«  Miller  v.  Race,  1  Burr.  457;  Deg  v.  Deg,  2  P.  Wms. 
414;  Taylor  v.  Plumer,  3  Maule  &  S.  675;  Cox  v.  Bate- 
man,  2  Ves.  Sr.  19;  Chedworth  v.  Edwards,  8  Ves.  46. 
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^  Price  V.  Blakemore,  6  Boav.  507;  Frith  v.  Cartland, 
2  Hem.  &  M.  417;  Lewis  v.  Madocks,  17  Vc^.  57. 

'  Phari-*  v.  Leachman,  20  Ala.  033;  Perry  v.  Phelps,  4 
Ves.  108;  Yer«ier  v.  Jones,  16  How.  36;  Denton  v.  Da- 
vies,  18  Ves.  49D;  Mathias  v.  Mithias,  3  Smale  &  G.  552; 
Noble  y.  Andrews,  37  Conn.  340. 

» Sollee  V.  Croft,  7  Rich.  Eq.  34;  Oliver  v.  Piatt,  3 
How.  333;  Trench  v.  Harrison,  17  Sim.  Ill;  Murray  v. 
Lylburn,  2  Johns.  Ch.  441;  Bonsall's  App.  1  Kawle,  266. 

^*  Scales  V.  Baker,  28  Beav.  91 ;  Lewis  v.  Madocks,  8 
Ves.  150;  Hopper  v.  Couyers,  Law  R.  2  Eq.  549. 

**  Yerger  v.  Jones,  16  How.  36. 

"  Winder  v.  Diffenderffer,  2  Bland.  166. 

w  III.  Trust  &  Sav.  Bank  v.  Buffalo  Bank,  15  Fed.  Rep. 
858;  Parker  v.  Jones.  67  Ala.  234. 

$  818.    Bemedies   of  cesctiis    que  trust. — If  a 

tinistee  makes  a  binding  sale  of  trust  property,  the 
cestuU  que  trust  may  make  him  substitute  ])rop('rty 
of  an  equivalent  value,*  and  if  any  particuhir  kind 
of  property  was  to  be  held  in  trust,  that  must  he 
obtained  by  the  trustee,  if  possible."  If  the  tiaibt 
property  cannot  be  traced  or  identified,  the  cesiuis 
que  trust  may  proceed  against  the  trustee  person- 
ally;' but  in  so  doing  they  might  forfeit  the  right 
to  proceed  against  the  trust  fund.^  In  some  case^, 
an  action  at  law  will  lie  against  the  trustee;^  but 
ordinarily  the  proceedings  must  be  in  equity.*  A 
person  mismanaging  trust  funds  cannot  set  up  in 
defense  that  he  is  not  a  trustee.^  If  a  trustee  em- 
bezzles trust  funds,  he  may  be  held  criminal 'y.^ 
Corporations  and  firms  must  account  for  trust  funds 
which  come  into  their  hands  ;^  and  those  who  settle 
a  trustee's  estate  will  be  liable  for  trust  funds  held 
by  him,  unless  acting  under  orders  of  court  only.*" 
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Cestuis  que  trust  may  levy  against  co-trustees, 
either  jointly  or  severally,"  unless  the  latter  were 
exempted  from  liability  for  the  acts  of  their  asso- 
ciates;^' but  a  co-trustee  may  have  contribution 
from  his  co-trustees.^'  Money  had  and  received 
lies  by  cestui  que  trust  against  his  trustee,  where 
the  money  should  be  paid  over  on  demand." 

*  Freeman  v.  Cook,  6  Ired.  Eq.  375;  FJagg  v.  Mann,  2 
Sum.  486;  Norman  v.  Cunningham,  5  Gratt.  72;  Pocock 
V.  Kedilington,  6  Ves.  794. 

2  Byrchall  v.  Bradford,  6  Madd.  13;  Pride  v.  Fooks,  2 
Baav.  430. 

"  Lathrop  v.  Bampton,  31  Cal.  17;  Freeman  v.  Cook, 
6  Ired.  Eq.  379;  Oliver  v.  Piatt,  3  How.  333;  Calhoun  v. 
Burnett,  40  Miss.  599;  Roberts  v.  Mansfield,  38  Ga.  452. 

*  Baker  v.  Disbrow,  18  Hun,  29;  Barker  v.  Barker,  14 
Wis.  131. 

*  Prescott  V.  Ward,  10  AUea,  203;  Hall  v.  Harris,  3 
Ired.  Eq.  289;  UnderhiJ  v.  M  ^rgan,  33  Conn.  105;  New 
York  Ins.  Co.  v.  Roulet,  24  Wend.  605;  Beach  v.  Dor- 
win,  12  Vt.  139;  Rofrera  v.  Daniell,  8  Allen,  343;  Catlin  v. 
Birchard,  13  Mich.  110. 

•Brooks  V.  Brooks,  11  Cush.  18;  Curtis  v.  Smith,  6 
Blatchf.  537;  Heame  v.  Heame,  55  Me.  445;  Dorsey  v. 
Garey,  3iJ  Md.  489;  Penobscot  R.  R.  Co.  v.  Mayo,  60 
Me.  308;  24  Am.  Kep.  45;  Aycinena  v.  Peries,  6  Watts 
&  S.  243;  Dill  v.  McGehee,  34  Ga.  438. 

'  Hennessey  v.  Bray,  33  Beav.  96;  Rackham  v.  SiddaU, 
16  Sim.  297;  Derbishire  v.  Home,  3  De  Gex,  M.  &  G.  80; 
Pearce  v.  Pearce,  22  Beav.  248. 

8  Shaw  v.  Spencer,  lOO'Mass.  382;  97  Am.  Dec.  107;  I 
Am.  Rep.  115;  Regina  v.  Fletcher,  9  Cox  C.  C.  189. 

"  Att'y-Gen.  v.  Leicester,  9  Beav.  -546;  Eager  v.  Barnes, 
31  Beav.  579. 

10  Waller  v.  Barrett,  24  Beav.  413;  Hill  v.  Gomme,  1 
Beav.  540. 

"  Fletcher  v.  Green,  33  Beav.  426;  Rehden  v.  Wesley, 
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20  Beav.  215;  Taylor  v.  Tabnim,  6  Sim.  281;  Be  Cb&riaey 
Market,  6  Price,  278. 

»  Birls  V.  Betty,  6  Madd.  90. 

"  At  *y-Gen.  v.  Dangans,  33  Beav.  624;  Priestman  v. 
Tindall.  24  Beav.  244;  Baynarcl  v.  Woolley,  20'fieav.  683; 
Torleton  v.  Hornby,  1  Younge  &  C.  336. 

**  Derome  v.  Vose,  140  Mass.  576;  Howard  v.  Patterson, 
72  Me.  67;  Anderson  v.  Thomson,  38  Hun,  394. 

$819.  Bexnediesofcestuis  que  trust,  contiiiuecL 
In  many  cases  the  trustees  will  become  personally 
responsible  for  losses,  and  among  them  are  the  fol- 
lowing: any  neglect  tt>  exercise  an  arbitrary  power;* 
for  losses  arising  from  neglect  to  sell  or  transfer 
stocks;'^  or  from  failure  to  keep  alive  an  insurance 
policy*  Trustees  may  recover  any  loss  they  liave 
sustained  from  third  persons  who  have  benefited  by 
the  loss  to  the  trustees,*  but  the  latter  could  not 
recover  from  the  cestuis  que  trust  if  they  were  the 
benefited  persons.*  Co-trustees  must  join  in  pay- 
ing costs. •  The  liability  of  the  trustee  is  not  affect- 
ed by  the  fact  that  he  has  gained  nothing  person- 
ally from  the  loss  to  the  trust  fund.^  A  trustee,  if 
not  rtt  fault,  will  never  have  to  account  for  more 
than  he  receives  ®  The  authorities  vary  as  to  the 
time  when  the  value  of  trust  real  estate  sold  by 
the  trustee  should  be  estimated;®  but  a  trustee  will 
not  be  held  for  more  than  a  fciir  valuation  of  the 
trust  property.*®  Losses  by  trustees  in  some  por- 
tions of  the  trust  estate  cannot  be  made  up  by 
their  gains  in  others."  The  remedy  is  usually  in 
equity.  *'' 

^  Lutherv.  Bianconi,  10  Ir.  Ch.  194. 

'Devaynes  v.  Robinson,  24  Beav.   86;   Fenwick  v. 
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Greenwell,  10  Beav.  412;  Melick  v.  Voorhees,  24  N.  J. 
Eq.  305. 

^  Johnson  v.  Swire,  3  Giff.  194;  Beresford  v.  Beresford, 
23  Beav.  292;  Hobday  v.  Peters,  28  Beav.  603. 

*  Montford  v.  Cado<;an,  17  Ves.  485;  Vaughan  v.  Van- 
derstegeo,  2  Drew.  165;  Birks  v.  Micklethwait,  33  Beav. 
40Q;  Howe  v,  Dartmouth,  7  Ves.  150. 

*  Raby  v.  Ridehalgh,  7  De  Gex,  M.  &  G.  108. 

*  Pitt  V.  Bonner,  1  Younge  &  C.  Ch.  670;  Lawrence  v. 
Bowie,  2  PhiU.  140. 

^  State  V.  Foy,  65  N.  C.  265;  Sanders  v.  Rogers,  1  S. 
C.  452;  Montford  v.  Cadogan,  17  Ves.  489;  Gibbins  v. 
Taylor,  22  Beav.  344;  Raphael  v.  Boehm,  13  Ves.  411. 

®  Staats  V.  Bergen,  1  Vroom,  131. 

'•>  Heth  V.  Richmond  R.  R.  Co.  4  Gratt.  482;  Hart  v. 
Teti  Eyck,  2  Johns.  Ch.  62;  Johnson  v.  Lewis,  2  Strob 
Eq.  157;  Norman  v.  Cunningham,  5  Gratt.  64. 

^^  Palmer  v.  Jones,  1  Vem.  144;  Harvard  v.  Webster, 
Sel.  Cas.  Ch.  53.  ^ 

"  Jjicubs  V.  Rylance,  Law  R  17  Eq.  341;  Fletcher  v. 
Green,  33  Beav.  426;  Dimes  v.  Scott,  4  Rnss.  195. 

^'^  Heame  v.  Heame,  55  Me.  445;  Dill  v.  McG^hee,  34 
Ga.  438^  Penobscot  R.  R.  Co.  v.  Mayo,  60  Mo.  306;  24 
Am.  Rep.  45. 

$  320.  Cestuis  que  trust  estopped  from  relief 
This  may  be  brought  about  by  a  continuing? 
concurrence  in  a  breach/  af  by  neglect  to 
stfek  a  remedy  for  many  years."  Any  concurrence 
by  the  cestui  que  trust  works  an  estoppel,^  pro- 
vided he  aware  that  the  matters  concurred  in 
constitute  a  breach  of  the  trust.**  The  cestui  que 
trust,  in  order  to  estop  himself,  must  be  capable  of 
concurrence.*  There  can  be  no  concurrence  until 
the  breach  is  known  to  the  cestui  que  trusts  The 
latter  cannot  sue  until  his  interest  is  in  possession.^ 
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A  cestui  que  trust  recovering  a  part  of  what  is  due 
him  can  sue  for  the  balance.^  A  ooncurrenco  in 
breach,  by  cestuis  que  trust,  not  suijv.ris,  works  no 
estoppel;  this  being  frequently  the  case  where  the 
beneficiaries  are  infants  or  married  women.''  A 
continuous  knowledge  by  the  cestui  que  trust  of  a 
misapplication  of  funds  may  preclude  him  from 
relief.^* 

1  VillineB  v.  Norfleet,  2  Dev.  Eq  167;  Harden  t.  Par- 
sons, 1  Eden,  145. 

*  Scott  V.  Haddock,  11  Ga.  258;  Hodgson  v.  Bibby,  32 
Beav.  221 ;  Clanricarde  v.  Henning,  30  Beav.  175;  Han- 
chett  y.  Briscoe,  22  Beav.  496. 

>  Griffiths  V.  Porter,  25  Beav.  23G;  Nail  v.  Punter,  5 
Sim.  555;  Brice  v.  Stokes,  11  Ves.  319;  Langford  v.  Gas- 
coyne,  11  Ves.  336. 

*  Cope  V.  .Clark,  18  Week  K  279;  Backeridge  v» 
Glasse,  Craig  &  P.  135. 

«  Vreeland  v.  Van  Horn,  2  Green  C.  E.  137;  Parkes  v. 
White,  11  Ves.  221;  Creswell  v.  Dewell,4Gifr.  400;  Mont- 
ford  V.  Cadogan,  19  Ves.  639. 

*  Prevost  V.  Gratz,  6  Wheat.  487;  Beeson  v.  Beeson,  0 
Barr,  300;  Thompson  v.  Finch,  22  Beav.  316. 

T  Life  Assoc,  of  Scotland  v.  Siddall,  3  DeGex,  F.  &  J. 
72;  Knight  v.  Bowyer,  2  DeGex  &  J.  421. 

8  Thompson  v.  Finch,  22  Beav.  316. 

*  Wrij^ht  V.  Arnold,  14  Mon.  B.  643;  Stoolfoss  v.  Jenk- 
ins, 12  Sim.  &  St.  399;  Clive  v,  Carew,  1  Johns.  &  H. 
205;  Davis  v.  Tingle,  8  Mon.  B.  539;  Brewer  v.  Swirles, 
2  Smale  &  G.  219;  Davies  v.  Hodgson.  25  Beav.  187. 

10  Ames  Iron  Works  v.  West,  24  Fed.  liep.  313. 

$  321.  Breach  of  trust. — No  one  but  a  cestui 
que  trust  can  waive  a  breach,*  but  creditors  can 
come  in  because  of  what  is  due  them,  and  ask  to 
have  certain  transactions  set  aside.'    A  cestui  q?.te 
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tntst  can  either  waiv^e  or  release  a  breacli  of  tru&t.' 
A  release  relieves  all  parties  who  might  be  held 
liable  for  the  breach.*  A  cestui  que  trust  must 
know  the  legal  bearing  of  a  release,*  and  not  be  in- 
fluenced by  fear  or  duress  in  the  matter.*  >  o 
cestui  qiie  trust  can  release  a  bi*each,  unless  he  is 
auijarisJ  Acceptance  of  a  portion  belonging  to 
hiui  by  the  cestui  que  trust  may  be  a  waiver  of  a 
breach,^  but  a  release,  waiver  or  confirmation  by 
the  cestui  que  trust  will  not  be  binding  upon  him, 
unless  he  is  thoroughly  cognizant  of  all  the  facts  in 
the  case.®  A  cestui  que  trust  can  proceed  against 
the  trustee  personally  for  a  breach,  especially  if  the 
trust  property  cannot  be  traced,*®  and  he  may  have 
to  elect  whether  to  proceed  against  the  property  or 
the  trustee.**  He  has  an  action  at  law  against  a 
trustee  for  neglect,  and  after  an  accounting  for  the 
balance."  To  ap])ly  trust  property  to  any  other 
purpose  than  that  for  which  it  was  intended  is  a 
breach.*'  A  beneficiary  may  release  or  waive  a 
breach  by  a  trustee.*'*  That  is  not  a  breach  of  trust 
which  has  been  done  with  the  consent  of  the  cestui 
que  trust }^ 

1  North  CaroHna  R.  R.  Co.  v.  Wilson,  81  N.  C.  223; 
Beeson  v.  Beeson,  9  Barr,  279. 

^  Iddin^  V.  BrueD,  4  Sand.  Oh.  223;  Bmch  v.  Lantz, 
2  Rawle,  392;  21  Am.  Dec.  458. 

^  French  v.  Hobson,  9  Ves.  103;  Stackhouse  v.  Barn- 
«ton,  10  Ves.  453;  Wilkinson  v.  Parry,  4  Rubs.  272. 

*  Thompson  v.  Harrison,  2  Bro.  C.  C.  164. 

'  Burrows  v.  Walls,  5  De  Gex,  M.  &  G.  254;  Strange 
V.  Fooks,  4  Giff.  408;  McCarthy  v.  Decaix,  2  Rusa.  &  M. 
615;  Stafford  v.  StaflFord,  1  De  Gex  &  J.  193. 

•  Chesterfield  v.  Janssen,  2  Ves.  Sr.  149. 

^  Chambers  v.  Crabbe,  34  Beav.  457;  Wedderbum  v. 
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Wedderbum,  2  Keen,  722;  Hicks  v.  Hicks,  3  Atk.  274; 
Kirby  v.  Taylor,  6  Johns.  Ch.  242;  Wi  liams  v.  PoweM, 
1  Ired.  Eq.  460;  Waller  v.  Armistead,  2  Leigh,  11;  21 
Am.  Dec.  594. 

^  Rosenberger's  App.  26  Pa.  67;  Bengnsan  y.  Nehemias, 
4  De  Gex  &  S.  381. 

>  Shartel's  App.  64  Pa.  St.  25;  Downes  v.  Bullock,  25 
Beav.  62;  Persch  v.  Quiggle,  67  Pa.  St.  247;  Briers  v. 
Hackney,  6  Ga.  419;  Vyvyan  v.  Vyvyan,  30  Beav.  65; 
Randall  v.  Errington,  10  Ves.  423;  Munch  v.  Cockerell,  9 
Sim.  339;  Maul  y.  Bider,  51  Pa.  St.  377. 

^®  Calhoun  ▼.  Burnett,  40  Miss.  599;  Roberts  v.  Mans- 
field, 38  Ga.  452;  Freeman  v.  Cook,  6  [red.  £q.  379. 

"  Barker  y.  Barker,  14  Wis.  131;  Baker  y.  Disbrow, 
18  Hun,  29. 

"  Underbill  y.  Morgan,  33  Conn.  105;  Penobscot  R.  R. 
Co.  y.  Mayo,  60  Me.  306;  24  Am.  Rep.  45;  Hall  v.  Har- 
ris, 3  Ired.  Eq.  289. 

"  Dodd  y.  Wilkinson,  41  N.  J.  Eq.  666;  Wilkinson  y. 
Dodd,  40  N.  J.  Eq.  123;  Combe  y.  Brazier,  2  Desans.  Eq. 
431;  Woodbury  v.  Bruce,  69  Vt.  624. 

^*  Pope  y.  Famsworth,  146  Mass.  339. 

^  Butterfield  y.  Cowing,  112  N.  Y.  486. 
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CHAPTER  XXXI. 

STATUTE  OF  LIMITATIONS. 

$  322.  Applicable  in  equity. 

$  323.  Regarding  the  statute  generally. 

i  324.  As  to  trustees  and  cettuis  que  trust, 

i  325.  Presumptions. 

i  326.  Laches. 

$  327.  Acquiescence. 

$  328.  Accounts. 

$  822.  Applicable  in  equity.  —The  same  general 
principles  as  regards  a  bar  to  relief  by  lapse  of 
time,  apply  to  proceedings  in  equity  as  to  actions 
at  law.^  Wherever  the  statute  comes  in,  it  ap- 
plies regardless  of  any  hardships  which  it  may 
work.'  Even  in  law  it  does  not  take  effect  against 
a  remainder-man  until  the  particular  estate  is 
terminated,  unless  it  be  in  the  case  of  a  mortgage.' 
The  statute  does  not  run  against  one  until  he 
comes  in  possession  of  his  interest.  **  The  party  in 
possession  has  a  bar  against  both  trustee  and 
cestui  que  trust}  If  the  borrower  of  trust  funds 
knows  he  has  them  in  breach  of  the  trust,  he  can- 
not set  up  the  statute  in  defense.'  The  cestui  qus 
trust  can  sue  in  the  trustee's  name,  but  the  limitation 
is  unaffected  by  change  of  jurisdiction.^  The  statute 
will  not  run  against  a  cestui  que  trust  while 
under  any  disability.'    If  there  has  been  an  adverse 
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holding  for  more  than  twenty  years,  even  an  equit- 
able interest  is  barred.'  Implied  trusts  are  baired 
by  lapse  of  time.*®  Equity  bus  practically  adopted 
the  principles  of  the  statute  of  limitations. "  Direct- 
ors of  a  corporation  may  set  up  the  statute  of  limita- 
tions.^*'' The  statute  does  not  apply  in  cases  of  direct 
express  trusts,  as  between  trustee  and  cestui  que 
trust,  but  a  remedy  should  be  sought  within  a  reason- 
able time.^'  If  a  trustee  is  barred,  the  cestui  que 
trust  is  also  barred."  Possession  of  trustee  is  pos- 
session of  the  cestui  que  trust,  and  the  statute  does 
not  run.^*  The  statute  may  be  pleaded  in  defense.^* 
It  runs  whenever  there  is  an  adverse  possession; " 
and  applies  to  implied  and  constructive  ti-usts.*® 

*  Dodge  V.  Essex  Ins.  Co.  12  Gray,  71;  Phillips  v.  Rog- 
ers, 12  Met.  405;  Farnam  v.  Brocks,  9  Pick.  212;  Elmeu- 
dorf  V.  Taylor,  10  Wheat.  152;  Taylor  v.  Beaham,  5 
How.  233;  Boone  v.  Chiles,  10  Peters,  177;  Barnes  v. 
Taylor,  27  N.  J.  Kq.  265;  Reeves  v.  Doughertv,  7  Yerg. 
222;  27  Am.  Dec.  496;  Humbert  v.  Trinity  Church,  24 
Wend.  587;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  11  Am. 
Dec.  417;  Bank  of  U.  S.  v.  Daniel,  12  Peters,  56;  Hay- 
den  V.  Bucklin,  9  Paige,  512;  Manchester  v.  Mathewson, 
3  R.  I.  237;  Michoud  v.  Girod,  4  How.  503;  Beckford  r. 
Wade,  17  Ves.  97;  Clanricarde  v.  Henning,  30Beav.  175; 
Ex  parte  Dewdney,  15  Ves.  496;  Deloraine  v.  Browne,  3 
Bro.  C.  C.  639;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129; 
7  Am.  Dec.  367. 

'  Hovenden  v.  Annesley,  2  Schoales  &  L.  640;  Chol- 
mondeley  v.  Clinton,  2  Jacob  &  W.  139. 

'  Bacon  v.  Mclntire,  8  Met.  89;  Wallingfcrd  v.  Heard, 
15  Mass.  471;  Burrell  v.  K^remont,  7Beav.  205;  Harrison 
y.  HoUins,  1  Sim.  Sc  St.  471. 

*  Parker  v.  Hall,  2  Head,  641. 

*  Fleming  v.  Gilmer,  35  Ala.  62;  Crowther  v.  Crow- 
ther,  23  Beav.  305;  Crook  v.  Glenn,  30  Md.  55;  Herndon. 
V.  Pratt,  6  Jones'  Eq.'327;  Maddox  v.  Allen,  1  Met.  (Ky.) 
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495;  Mason  v.   Mason,   33  Ga.   435;  83  Am.  Deo.  17j2; 
Wych  V.  East  India  Co.  3  P.  Wms.  309. 

•  Upham  V.  Wyman,  7  AUen,  499;  Bridgman  v.  Gill, 
24Beav.  302. 

^  Mason  v.  Mason,  33  Ga.  435;  83  Am.  Deo.  172;  Bol- 
ton v.  Powell,  14  Beav.  275;  Hammond  y.  Messenger,  9 
Sim.  327. 

3  Price's  App.  54  Pa.  St.  472;  Att'yGen.  v.  Magdalen 
Coll.  18  Beav.  239. 

•  Att'y-Gen.  v.  Federal  St.  Meeting-house,  3  Gray,  1; 
Merriam  v.  Hassam,  14  Allen,  516;  92  Am.  Deo.  795; 
MeHing  v.  Leak,  32  Eng.  Law  &  Eq.  442. 

w  Speidel  v.  Henrici,  120  U.  S.  377;  Logan  Co.  v.  Lin- 
coin,  81  lU.  156. 

"Wallace  V.  Duffield,  2  Serg.  &  R.  621;  7  Am.  Dec. 
660;  Kane  V.  Bloodgood,  7  Johns.  Ch.  90;  11  Am.  Dec. 
417;  Love  v.  Watkms,  40  CaL  547;  6  Am.  Bep.  624. 

^3  Baxter  v.  Moses,  77  Me.  465;  52  Am.  Rep.  783. 

^'  Tarleton  v.  Goldthwaite's  Ueirr,  23  Ala.  346;  58  Am. 
Dec.  296;  Pratt  v.  Thornton,  28  Me.  355;  48  Am.  Dec. 
492;  Commonwealth  v.  Mo'tz,  10  Pa.  St.  527;  51  Am.  Dec. 
499;  Hightower  v.  Thornton,  8Ga.  486;  52  Am.  Dec.  412; 
Haynie  v.  Hall's  Ez'rs,  5  Humph.  290;  42  Am.  Dec.  427. 

"  Brvan  v.  Weems,  29  Ala.  423;  65  Am.  Dec.  407;  Col^- 
manv.  Walker,  3Met.  (Kv.)66;  77 Am. Dec.  163;  Anding v. 
DaFis,  3S  Miss.  574;  77  Am.  Dec.  658;  Williams  v.  Otey, 
8  Humph.  563;  47  Am.  Dec.  632. 

^  Edwards  v.  University,  1  Dev.  &  B.  Eq.  325;  30  Am. 
Dec.  170;  McKethan  v.  Murchison,  73  N.  C.  435. 

"  Finney  v.  Cochran,  1  Watts  &  S.  1 12;  37  Am.  Dec.  350. 

"  Smilie  v.  Biffle,  2  Pa.  St.  52;  44  Am.  Dec.  156;  Tal- 
bott  v.  Bell,  5  Mon.  B.  320;  43  Am.  Dec.  126;  Leigh  v. 
Smith,  3  Ired.  Eq.  442;  42  Am.  Dec.  182. 

^  Tinnen  v.  Mebane,  10  Tex.  246;  60  Am.  Dec.  205; 
M;el><mell  v.  Goldsmith,  6  Md.  319;  61  Am.  Dec.  305. 

$  8d8.  Begarding  the  statute  generally.— It 
Is  so  good  a  defense  that  it  may  be  set  forth  in  an 
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ABBwer,  pAea,  or  demurrer;^  the  statute  mtmt  be  takf^n 
advantage  of  in  one  of  these  ways,^  and  charges  of 
fraud  are  to  be  met  in  the  same  way.'    As  between 
tine  cestui  que  trust  and  the  trustee,  no  length  of 
time  is  a  Imr,^   there  being  no  adverse  holding,  as 
the  i)03se8sion  of  the  one  is   the   possession  of  the 
otber.'    The  statul^e  does  not  run  in  case  of  fraud, 
until  it  is  discovered,'  and  generally  the  time  does 
not  run  until  the  fraud  is  eetablished,^  but  there  is 
no  question  about  its  running  after  it  is  known.  ^ 
No  one  while  acting  as  tlrustee  can  claim  tit!e  ad- 
versely to  the  cestui  que  trusty  and  tbis.  applies  to 
any  one  acting  in  a  iiduomy  capacity.'^     Any  such 
{wrson  claiming  adversely  should  fiirst  resign  his. 
po6i4U>n«^^     If  title  is  held  as  oollateral,  the  statute: 
cannot   be  set  up  in  bar  to  a  daim:  lor   recon- 
Teyance.^    A  cestui  <fue  trust  oaatja&k  set  up  the 
statute  against  a  trustee  or  a  joint  cestui  que  trusty^ 
and  the  rule  is  universal  do  far  as  regards  express 
trusts.^     Ohaiitable  trusts  seem  barred    by   the 
statute.^   A  legacy  to  an  exeoutor  in  trust  for  a  lega- 
tae  lapses  alter  six  yearsL^ 

*  Barber  v.  Barber,  18  Ves.  286;  Hoatte  v.  P^k,  6  Sim* 
61;  Foster  v.  Hodg^n,  19  ^es.  180;  AggOB  v.  Pickerdl„ 
8  Atk.  225. 

'  Harrison  v.  Borw^U,  19  Sim.  ^2;  Sl€%ht  t.  LaivMA,, 
'  t  ICay  k  J.  2d§;  I^aee^  V.  Hefflk,  1  Atk.  294. 

'  VLrr&fsA^a  V.  AmiMley,  2  jS«b«alM  ft  L.  d^;  Sdath 
S«a  0\  V,  Wyipo^deeU,  8  F.  WdM.  U!^  ftoW«  v^  Fesk, 
6  Sim.  51. 

«  Famam  v.  Brooks,  9  Pick.  9tS{  PrdvOftt^  V.  0#ats,  6 
Wheat.  4ii;  Kane  v.  Bloedgodd,  7  ^4^m.*  Oh.  80}  (1  iOL 
Dec.  417;  Mathes  v.  Bennett,  21  N.  H.  204;  Finkston  y. 
BMs>Mer,  14 Ala.  99^  I^mbiifl VrlvMy  17  ¥*. 
V.  HeI^Mm,  10  Grivtt.  231;  Seyiaour  v.  f  i 
l^ortoa  V.  Ladd,  22  Coniu  2d3;  lt&!tk 
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£q.  iSO;  Anstice  y.  Brown,  6  Paige,  448;  Wamburzee  v. 
Kennedy,  4  Desaus.  Eq.  479;  Wickliffe  v.  Lexington,  11 
Mon.  B.  161;  Custer  v.  Murray,  5  Johns.  Ch.  622;  Prewett 
^.  Buckingham,  28  Miss.  92;  Glass  v.  Gilbert,  58  Pa.  St. 
266;  Weaver  v.  Leiman,  52  Md.  710;  Manion  v.  Titsworth, 
18  Mon.  B.  582;  FoMue  v.  Foscue,  2  Ired.  £q.  321;  Presley 
V,  Davis,  7  Rich.  Eq.  106;  62  Am.  Dec.  396;  Tinnen  v. 
Mebane,  10  Tex.  248;  Young  v.  Wateroark,  13  Sim.  204; 
Gough  V.  Bult,  16  Sim.  323;  Ormond  v.  Hutchinson,  13  Ves. 
47;  Smith  v.  Aoton,  26  Beav.  210;  Beckford  v.  Wade,  l7 
Vos.  97;  Baker  v.  Whiting,  3  Sum.  486;  Ward  v.  Arch,  12 
Sim.  472;  Beaumont  v.  Boultboe,  5  Yes.  485. 

*Ib. 

<  Pilcher  y.  Flinn,  30  Ind.  202;  Martin  v.  Smith,  1  Dill. 
95;  Morse  y.  Royal,  12  Ves.  374;  Alden  v.  Gregory,  2 
Edg.  280;  Pickering  v.  Stamford,  2  Ves.  Jr.  280;  Carr  v. 
Hilton,  1  Curt.  390. 

7  Townsend  y,  Townsend,  4  Gold.  70;  94  Am.  Dec  185; 
Hoyle  v.  Joam,  35  Ga.  40;  89  Am.  Dec.  273;  Boyd  y. 
Boyd,  27  Ind.  429.    Bnt  see  Relf  v.  Eberly,  23  Iowa,  467. 

^  Mnlcahy  y.  Kennedy,  1  Ridg.  337;  Hoyenden  y.  An- 
nesley,  2  Schoales  &  L.  674. 

•  Huntly  y.  Huntly,  8  Ired.  Eq.  250;  Newsome  y. 
Flowers,  30  Beav.  461;  AttV-Gen.  v.  Munro,  2  De  Gex  k 
S.  163;  Lyon  y.  Maclay,  1  Watts,  275;  Hayden  v.  Stoner, 
1  Daval,  396. 

^^  Hart's  App.  32  Conn.  520;  Jacobs  y.  Pou,  18  Ga.  346; 
Nehon  y.  Cornwall,  1  Gratt.  174;  Blue  v.  Patterson,  1 
Dev.  &  B.  457;  Sheaiin  v.  Eaton,  2  Ired.  Eq.  282. 

"  Langley  v.  Fisher,  9  Beav.  90;  Kennedy  y.  Daly,  1 
Schoales  &  L.  381;  Frith  y.  Centland,  2  Hem.  &  M.  417; 
Huntly  y.  Huntly,  8  Ired.  Eq.  250. 

^  Millard  v.  Hathaway,  27  Colo.  119. 

w  Knight  v.  Bowy er,  4  De  Gex  &  J.  421 ;  Foscue  v.  Fos- 
cue, 2  Ired.  321;  Spiekemell  v.  Hotham,  1  Kay,  669. 

1*  Webster  v.  Newbold,  41  Pa.  St.  482;  Sturgis  v.  Morse, 
3  De  Gex  &  J.  1;  Manby  v.  Bewicke,  3  Kay  &;  J.  342 

»  Newton  Acad.  v.  Bank,  101  N.  C.  483. 

>«May  y.  Coleman,  84  Ala.  325. 
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$  324.  As  to  trustees  and  oestuis  que  trust. — 
"Wlieut^viT  the  cestui  que  trust  knows  of  the  ad- 
vcv  e  I  molding  of  the.tnist  by  the  trustee^  the  stat- 
ute wi  I  begin  to  run,  nnlesx  the  cestui  que  trust  is 
under  some  disability;*  but  the  adverse  possession 
vi'-  the  trustee  n.uct  be  clear  and  unequirocal.' 
After  twenty  years  it  is  presumed  that  the  duties 
of  1  ho  trusteeship  were  properly  performed.'  Where 
there  is  aa  end  of  the  trust,  or  a  breach,  the  stat- 
ute ruus.*  Where  a  cestui  que  trust  is  laboring 
under  a  disability  the  statute  begins  to  ran  as  soon 
as  it  is  removed;*  but  it  does  not  take  effect  while 
t!ie  trustee  in  any  way  controls  the  cestui  que  trust,^ 
It  wus  at  one  time  held  that  the  statute  did  not  run 
in  the  case  of  constructive  trusts,  but  it  is  now 
maintained  that  it  does,^  disability  excepted.®  If 
the  trustee  is  barred,  so  is  the  cestui  qvs  trust,* 

^  Davis  V.  Coburn,  128  Mass.  377;  Memam  v.  Has- 
sam,  14  Allen,  51();  92  Am.  Dec.  795;  Keel  v.  McElhen- 
ncy,  69  Pa.  St.  300;  Halsey  v.  Tate,  52  Pa.  St.  311; 
Wickliffe  V.  Lexington,  11  Hon.  B.  161;  Kane  v.  Blood- 
good,  7  Johns.  Ch.  90;  11  Am.  Dec.  417;  Hnbbell  v. 
Medbury,  53  N.  Y.  98;  Grumbles  v.  Grumbles,  17  Texas, 
472;  Cjrtia  v.  Daniel,  23  Ark.  363. 

^  Scott  V.  Haddock,  11  Ga.  258;  Lewis  v.  Castleman,  27 
Texas,  407;  Zel  er  v.  Eckert,  4  How.  296. 

*  Syster  v.  Bresver,  27  Md.  288. 

*  White  V.  White,  1  Md.  Ch.  56;  WickKffe  v.  Lexing- 
ton, 11  Mon.  B.  161. 

*  SoUee  V.  Croft,  7  Rich.  Eq.  34;  Harrison  v.  Brol- 
askey,  20  Pa.  St.  299. 

*  Keaton  v.  McGwier,  24  Ga.  217;  Wellboni  v.  Bogem, 
24  Ga.  558. 

^  Weaver  v.  Leiman^  62  Md.  710;  Davis  v.  Colton,  2 
Jones  Eq.  430;  Howell  y,  Howell,  16  Wis.  56;  Maniou 
V.  Titsworth,  18  Mon.  B..582;  McClane  v.  Shepherd,  21 
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N.  J.  Eq.  176;  Sheppards  v.  Tuipin,  3  Gratt.  373.  But 
see  Best  v.  Campbell,  62  Pa.  St.  476;  German  Am.  Sem. 
V.  Keefer,  43  Mich.  105;  Wilmerding  v,  Russ,  33  Conn. 
67;  Beckford  v.  Wade,  17  Ves.  97. 

8  Hayden  v.  Stone,  1  Duval,  396;  Miles  v.  Wheeler,  43 
lU.  123. 

•Crawley  v,  Richardson,  78 Ga,  213. 

$  825.  Presumptions.— Any  one  ignorant  of  his 
rights  cannot  be  presumed  to  have  waived  thein,^ 
particularly  if  there  has  been  any  improper  conceal- 
ment* Certain  things  are  presumed  to  have  bet^n 
done  after  lapse  of  time.'  But  no  presumption  arises 
of  any  waiver  or  release,  if  a  disability  exists,*  arid 
under  certain  circumstances  th»  probabilities  aris- 
ing from  presumptions  are  lessened.*  Presump- 
tions are  favored,  and  are  not  overcome  except  for 
good  reasons,*  and  a  trustee  is  always  presumed  to 
hold  for  the  benefit  of  his  cestui  qTie  trust?  Pre- 
sumptions  cannot  be  set  up  by  demurrer.' 

^  Randall  v.  Errington,  10  Ves.  427;  Stone  v.  Godfrey, 
5  De  Gex,  M.  &  G.  76;  Pickering  v.  Stamford,  2  Yes. 
Jr.  280. 

»  Pilcher  v.  PHnn,  30  Ind.  202. 

'  Bass  V.  Bass,  8  Pick.  187;  Attomev-General  v.  Moor, 
20  Beav.  119;  Ashhnrst's  Appeal,  60  Pa.  St.  290;  Clem- 
«nston  V.  Williams,  8  Granch,  72;  Eldridge  v.  Knott, 
Oowper,  214;  Hawkins  v.  Chapman,  36  Md.  100;  Gren- 
fell  V.  Girdlestone,  2  Yoange  &  C.  682. 

^  Bennett  t.  CoUey,  5  Sim.  181;  March  v.  Knssell,  3 
Myhie  A  C.  31. 

^  Pinkston  v.  Biiewster,  14  Ala.  320;  Gowland  v.  De 
Faria,  17  Ves.  25;  Hercy  v.  Dinwoody,  2  Ves.  Jr.  87;  Kid- 
ney V.  Coussmaker,  12  Ves.  158. 

^Grenfell  v.  Girdlestone,  2  Yonnge  &  G.  682. 

»  Whiting  V.  Whiting,  4  Gray,  237;  Young  v.  Water- 
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park,  13  Sim.   204;  Cohrin  v.  Menel6e»   11  Gratfe.   92^ 
Hanrood  v.  Oglaoder,  6  Ves.  199. 

*  Deloraine  v.  Browne,  3  Bro.  C.  0.  633. 

$  326.  Laches.— Mere  lapse  of  time  is,  nnder 
some  circumstances,  such  laches  as  to  preclude  any 
remedy,  as  where  a  cestui  que  trust  objects  to  a  pur- 
chase by  a  trustee;*  where  a  surviving  partner  seeks 
an  account;^  objection  to  a  purchase  by  an  attm*- 
ney;^  where  fraud  is  alleged  to  clear  the  statute;* 
where  an  heir  in  futuro  seeks  to  sell  a  reversion;* 
where  a  specific  performance  of  a  contract  is  sought;* 
or  an  attempt  is  made  to  raise  a  trust  in  the  case  of 
a  fraudulent  vendee.^  Sometimes  mere  delay  to  en- 
force a  claim  is  not  a  bar,®  while  in  others  the  courts 
will  consider  it  sufficient  reason  for  them  to  refnse 
to  interfere  in  the  premises.*  Equity  may  refuse 
assistance  if  there  has  been  extreme  laches.**^ 

^  Barwell  v.  Barwell,  34  Beav.  371:  Morse  v.  Royal,  12 
Ves.  374. 

2  Harcourt  v.  White,  28  Beav.  303, 

'  Lyddon  v.  Moss,  4  De  G«x  &  J.  104, 

«  Blair  v.  Ormond.  1  De  Gex  &  S.  438w 

^  Roberts  v.  Tunstall,  4  Hare,  267. 

^  Sharp  V.  Wright,  28  Beav.  160;  Alloway  v.  BniMie, 
26  Beav.  675. 

^  Pennell  v.  Howe,  3  Di?ew,  337;  Norris  v.  Le  Nefure,  3 

Atk.  38. 

8  Beaudry  v.  Montreal,  11  Moore  P.  C.  C.  399;  Mehr- 
tens  V.  Andrews,  3  Beav.  76. 

^  Badger  v.  Badger,  2  Wall.  87;  Hawkins  v.  Chapman^ 
36  Md.  100;  Nelson  v.  Hagorstowh  Bank,  27  Md.  SI;. 
Browne  v.  Cross,  14  Beav.  105. 

^^  Churchman  v.   City  of  Indianapolii^  1 10  Ind.  269^ 
Chicago  &  East  Illinois  R.  R.  Co  v.  Hay,  119  nL4932 
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M'cCall^m  v.  Carjwell,  75  Ga.  2>;  Thompson  v.  Lyon,  20 
Mo.  155;  61  Am.  Dec.  699;  Tarleton  v.  Goldthwaite'a 
Heirs,  23  Ala.  346;  5S  Am.  Dec.  296;  Presley  v.  Davis,  7 
Rich.  Eq.  105;  62  Am.  Dec.  396;  University  v.  Bank,  96 
N.  C.  280. 

i  327.  Acquiescence. -~An  estoppel  to  a  claim 
for  relief  may  arise  by  acquiescence  in  what  is 
done/  for  if  the  party  claiming  to  be  aggrieved 
quietly  observes  that  certain  things  are  done  he 
must  object  at  the  time  or  he  has  lost  his  oppor- 
tunity.' 

^  Graham  v.  Birkenhead  R.  R.  Co.  2  Macn.  &  G.  146; 
Kent  V.  Jackson,  14  Beav.  384. 

^  Rennie  v.  Yonng,  2  De  Gex  &  J.  142;  Phillipson  v. 
Gatty,  7  Hare,  623. 

}  828.  Accounts.  —  Ordinarily,  a  party  can 
claim  a  statement  of  accounts  from  the  time  he 
acquired  title/  but  if  not  a  cestui  que  trusty  the  time 
will  only  go  back  six  years,*  and  it  may  not  go 
back  of  the  proceedings  in  the  premises.'  If  the 
p3krty  seeking  an  accounting  is  under  a  disability 
or  claims  fraud,  the  case  will  be  stronger.*  Where- 
ever  there  has  been  laches,  the  accounts  will  date 
from  the  institution  of  proceedings,  or  the  decree,* 
and  the  comprehensiveness  of  the  decree  will  de- 
pend upon  circumstances.'  Accounts  may  go 
back  to  any  date  where  the  cestui  que  trust  seeks 
an  accounting  under  an  express  trust,^  unless  there 
is  a  remedy  at  law.®  There  are  some  proceedings 
in  equity  where  the  same  limitations  as  at  law 
will  apply,*  An  infant  cestui  que  trust  may  have 
like  remedies  or  others.^*  In  case  of  the  death  of 
a  receiver  the  arrearage  is  limited."     Equity  will 
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not  relieve  simply  because  a  remedy  at  law  has 
been  lost,^  unless  it  occurs  through  mistake,^  but 
in  some  special  cases  equity  may  give  some  relief.  ^^ 

^  Kidney  y.  Coussmaker,  12  Yes.  158;  Stnrgis  v.  Morse, 
24Beay.  541. 

'  Stackhonse  v.  Bamston,  10  Ves.  470;  Harmood  v.  Og- 
lander,  6  Ves.  215;  Hobson  v.  Trevor,  2  P.  VVms.  191. 

*  lb.;  Thomas  v.  Thomas,  2  Kay  &  J.  79;  Pnlteney  v. 
Warren,  6  Ves.  93;  Drummond  v.  St.  Albans,  5  Ves.  433. 

*  Pascoe  V.  ^wan,  27  Beav.  508;  Hicks  v  .Sallitt,  3  De 
Gex,  M.  &  G.  782. 

*  Pickett  V.  Loggon,  14  Ves.  215;  Acherley  v.  Roe,  5 
Ves.  565;  Pettiward  v.  Prescott,  7  Ves.  541;  Kidney  v. 
Coussmaker,  12  Ves.  158. 

«  Brinkley  v.  Willis,  22  Ark.  1 ;  Wright  v.  Chard,  4 
Drew.  673;  Howell  v.  Howell,  2  Mylne  &  C.  478;  Stackpole 
V.  Davoren,  1  Bro.  0.  C.  9. 

7  Mathew  v.  Brise,  14  Beav.  341. 

*  Dinwiddie  v.  Bailey,  6  Ves.  136;  Jesus  Coll.  v.  Bloom, 
3  Atk.  262;  Corp.  of  Carlisle  v.  Wilson,  13  Ves.  276. 

'  Gierson  v.  Eyre,  9  Ves.  346;  Parrott  v.  Palmer,  3 
Mylne  &  K.  632;  Universities  of  Oxford  &  Cambridge  v. 
Richardson,  6  Ves.  701. 

^^  Pascoe  V.  Swan,  27  Beav.  508;  Pnlteney  v.  Warren,  6 
Ves.  89;  Doe  v.  Keen,  7  Term  R.  390;  Dormer  v.  Fortescue, 
3  Atk.  130;  Falkland  v.  Bertie,  2  Vem.  342. 

^^  Thomas  v.  Oakley,  18  Ves.  186;  Monypenny  v,  Bna- 
tow,  2  Russ.  &  M.  125;  Gardner  v.  Fell,  1  Jacob  &  VV.  22. 

*^  Pulteney  v.  Warren,  6  Ves.  88;  Hulton  v.  Simpson,  2 
Vem.  722. 

»  Bamwall  v.  Bamwall,  3  Ridg.  P.  C.  68. 

"  Ibid;  Pulteney  v.  Warren,  6  Ves.  73;  Bennet  v.  White- 
head, 3  P.  Wms.  644. 
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CHAPTER  XXX£L 

LEGAL  AND   EQUITABLE   PROCESSES. 

$  329.  Parties  to  actions. 

i  330.  Parties  to  actions,  continued. 

$  331.  Parties  to  actions,  continued. 

i  332.  Allegations. 

$  333.  Pleading  aAd  actions. 

i  329.  Parties  to  actions. — As  botH  trustee  and 
cestui  que  trust  are  interested,  they  must  be  parties 
on  one  side  or  the  other  in  every  case.*  All  the 
ceatuis  que  trust  must  be  made  parties,^  and  the 
same  is  true  in  proceedings  to  foreclose  a  mortgage;* 
likewise  in  a  bill  for  specific  performance,*  or  in  a 
suit  on  an  annuity.^  A  stranger  cannot  maintain 
an  action  for  the  benefit  of  the  trust,"  but  such  ac- 
tion is  maintainable  though  there  is  no  trustee.^ 
"Where  trustees  can  sue  in  their  own  name,  any  sur- 
viving trustees  can  do  the  same,^  and  they  can  always 
sue  in  their  own  name  if  their  fiduciary  relation 
does  not  appear;^  if  it  does  appear,  the  eestuis  que 
trust  should  be  joined  with  them.^^  Sometimes 
agents  may  sue  and  be  sued  alone,  but  trustees  are 
not  su^h  agents."  Where  there  are  co-trustees 
they  should  all  be  joined  as  parties/^  and  if  they 
Hie  not  joined  they  are  not  bound  by  the  proceed- 
ings, and  they  must  be  started  anew;"  but  actions 
in  tort  are  exceptions  to  this,^*  and  trustees  dififc- 
claiming  need  no:  be  included,** 
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^  Mebane  v.  Mebane,  66  N.  C.  334;  Sprague  ▼.  Tyson, 
44  Ala.  338;  White  v.  Haynes,  33  Ind.  540. 

«  RaUway  Co.  v.  Ailing,  90  U.  S.  463;  First  National 
InBnrance  Co.  y.  Salisbury,  130  Mass.  305;  Holland  v. 
Baker,  3  Hare,  68. 

3  Martin  v.  Reed,  30  Ind.  218;  Coles  v.  Forrest,  10 
Beav.  557;  Yates  v.  Hambly,  2  AJc  237;  Thomas  v. 
Dunning,  5  De  Gez  &  S.  6ia 

*■  Hobson  v.  Staneer,  9  Mod.  83. 

*  Bromley  v.  Holland,  7  Ves.  3. 

«  White  ▼.  Haynes,  33  Ind.  540. 

Y  Sprague  v.  Tyson,  44  Ala.  338. 

^  Crocker  v.  Peals,  1  Low.  416« 

'  Brown  v.  Cherry,  56  Barb.  635;  Leach  v.  Thomas, 
27  111.  457;  Rawlings  y.  Poller,  31  Ind.  255;  Wakeman  y. 
Rutland,  3  Ves.  233. 

**  Small  y.  Atwood,  Younge,  457;  Douglass  v.  Horse- 
fall,  2  Sausse  &  S.  184. 

^^  Holland  y.  Baker,  3  Hare,  72;  Vernon  y.  Blaokerly, 
2  Atk.  145. 

^>  Heath  y.  Erie  R.  R.  Co.  8  Blatchf.  347;  Fletcher  y. 
Green,  33  Beay.  426;  Priestman  y.  Tyndall,  24  Beay. 
244;  Rehden  y.  Wesley,  29  Beay.  215;  Re  Chertsey  Mar- 
ket, 6  Price,  278;  Munch  y.  Cockerell,  8  Sim.  219. 

*'  Lennard  y.  Curzon,  1  De  Gex  &  S.  350;  Perry  y. 
Knott,  4  Beay.  180. 

1*  Cunningham  y.  Pell,  5  Paige,  607;  Heath  v.  Erie  R. 
R.  Co.  8  Blatchf.  357. 

«  Hubbell  y.  Hubbell,  220hio  St.  208;  Wilkinson  v.  Par- 
ry, 4  Russ.  274. 

$  830.    PartieB    to     actions,    continued.  —  A 

trustee  liable  for  a  tort  can  be  sued  alone.*  Any 
third  persons  deriving  any  benefit  from  the  breach 
of  the  trust  should  be  made  parties  defendant,' 
unless  they  had  no  notice  and  had  transferred  the 
trust  property.'    If    the    party    bringing  a  suit 
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chooses  to  waive  any  claim  he  might  have  against 
any  interested  parties,  he  can  do  so,  and  not  join 
thf*m  as  defendants.*  The  representatives  of  a 
trustee  deceased  are  liable  to  a  certain  extent  for  a 
br-each  of  his  truht,  and  should  be  joined;'  but  such 
representatives  need  not  be  joined  if  they  have  noth- 
ing at  all  to  do  with  the  trust.'  The  husband  of  a 
female  trustee  should  be  made  a  party/  and  insolvent 
trustees  must  be  parties.*  A  trustee  out  of  the  j uris- 
diction,  or  not  to  be  found,  will  not  block  the  proceed- 
ings.'and  there  a  re  many  cases  somewhat  exceptional 
where  all  trustees  need  not  be  joined.^®  A  process 
will  not  be  dismissed  if  necessary  parties  are  not 
all  brought  in,  but  the  bill  may  be  amended.'^ 
Trustees  may  bring  suit  against  co-trustees  without 
joming  the  cestui  qvs  trust ^'^  but  not  always."  If 
a  cestui  qibe  trust  has  no  active  interest,  or  is  not 
active,  the  case  ma^  proceed  without  him;"  but  it 
caniiot  if  his  rights  are  directly  affected,  unless  the 
decree  is  conditioaed  upon  any  amendment  neces- 
sary in  the  behalf  of  such  cestui  que  trust ?^  A 
cest/vki  que  trvat  who  has  traissferred  Ms  interesrt;  need 
not  be  a  party,  and  if  he  has  a  definite  share,,  he 
can  claim  in  that  proportion  from  the  trustee.^' 

^  Miller  V.  Fenton,  11  Paige,  18;  Cimiitng)Li^a  v.  Pell, 
5  Paige,  612;  Seddon  v.  Connell,  10  Sim.  86;  Charity  Corp. 
V.  Sutton,  2  Atk.  406. 

*  WiUiams  v.  Allen,  29  Beav.  292;  Peny  v.  Knott,  4 
Beav.  )79;  Heath  v.  Erie  R.  B.  Co.  8  Blatohf.  347;  Han- 
••>av.  Worlihia^n,  12  Md.  41^;  Western  R.  R.  Co.  t. 
UToUn,  48  N.  Y.  517;  Abbott  v.  Reeves,  49  Pa.  St.  494; 
88  Am.  J>ec.  510;  Montford  v.  Cadogan,  17  Ves.  485. 

^fiatrison  v.  Pryse,  Bam.  324;  Kaye  t.  lifi>6r«,  i  Sii^ 

Ibaei. 

«M60M  T.  BMee,  1  M^dioy,  OM. 
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^  White  y.  Commonwealth,  39  Pa.  St.  167;  Pharis  v. 
Leachman,  20  Ala.  683;  Richardson  v.  Jenkins,  1  Drew. 
477;  Kirkman  v.  Booth,  11  Beay.  £73. 

*  Beattie  y.  Johnstone,  8  Hare,  169;  Slater  y.  Wheeler, 
9  Sim.  156;  Glass  y.  Ozenham,  2  Atk.  121;  Simes  y.  £yre, 
6  Hare,  137;  London  Cku  Light  Co.  y.  Spottiswoode,  14 
Beay.  271. 

7  Elliott  y.  Lewis,  3  Edw.  Ch.  40;  Moon  y.  Hender- 
son, 4  Desaus.  459;  Redwood  y.  Riddick,  4  Munf.  222. 

®  Hay  ward  y.  Oyey,  6Madd.  113;  Deyaynes  y.  Robin- 
son,  24  Beay.  98;  Seddon  y.  Connell,  10  Sim.  85. 

'  Moore  y.  Vinten,  12  Sim.  161;  Morrill  y.  Lawson,  2 
Eq.  Cas.  Ab.  167. 

^®  Bromley  y.  Holland,  7  Ves.  11;  Munch  y.  Oockerell, 
8  Sim.  219;  Horrocks  y.  Ledsam,  2  Colly.  C.  C.  208; 
Slade  y.  Rigg,  3  Hare,  35;  Dew  y.  McGachen,  15  Beay.  84. 

"  Howard  v.  Gilbert,  39  Ala.  726;  Cassiday  y.  McDan- 
iel,  8  Mon.  B.  519;  Cunninjj^ham  y.  Pell,  5  Paige,  612; 
Munch  y.  Cockerel  1,  8  Sim.  219. 

"  Hughes  y.  Key,  20  Beay.  395;  Wood  y.  Brown,  34 
N.  Y.  337;  McGregor  y.  McGregor,  35  N.  Y.  218;  Bridg- 
man  y.  Gill,  24  Baay.  302;  Franco  y.  Franco,  3  Ves.  75. 

»  Abbott  y.  Reeyes,  49  Pa.  St.  494;  Shook  y.  Shook,  19 
Barb.  653;  Jesse  y.  Bennett,  6  De  Gex,  M.  &  G.  609. 

^^  Willats  y.  Busby,  5  Beay.  193;  Downes  y.  Thomas,  7 
Ves.  209. 

1*  Att*y-Q«n.  V.  Baliol  Coll.  9  Mod.  407;  Holmes  y. 
Bell,  2  Beay.  298;  WiUats  y.  Busby,  6  Beay.  193;  Pell 
y.  Brown,  2  Bro.  C.  C.  176. 

"  Piatt  y.  Oliyer,  2  McLean,  307;  Eldridge  y.  Putnam, 
46  Wis.  205;  Sandfordy.  Jodrell,  2  Sim.  &G.  176;  Perry 
y.  Knott,  5  Beay.  293. 

$  881.  Parties  to  actions,  continued. — In  some 
cases  a  woman  may  be  joined  with  her  hnsband  in 
a  suit^  in  others  not.^  Where  trustees  Lave  to 
join,  as  a  matter  of  form,  they  are  not  held  for 
costs.'     Trostees  may  join  in  their  answer^  or 
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answer  separately,  and  there  would  only  be  one 
bi]l  of  costs  in  the  first  pkice,  nnd  one  for  each 
answer  in  the  latter.'  Aixd  if  the  trustees  are 
separated,  or  there  is  any  good  reason  for  separate 
answers,  there  will  be  no  doubt  that  each  one  will 
be  allowed  costs.*  Wh^re  the  interested  parties 
ai'e  very  numerous,  a  few  may  sue  in  behalf  of  all, 
if  the  que^^tion  of  their  mutual  right*  can  be  so 
settled;  but  even  then  all  the  trustees  must  be 
joine'.l.*  Somet'mes  it  is  necessary  for  all  the 
•c&*Cui8  que  trust  to  join.  Sometimea  the  proceed- 
ing will  be  pushed  to  a  conclusion,  binding  those 
w^iio  have  joined  onl}'.*  Jurisdiction  will  be  tak;en 
livhere  three  out  cf  four,  or  tv/o  out  of  three, 
trustees  are  joined,^  but  generally  all  interested 
p  u'ties  must  be  jo  ned."  lleplevin  of  trust  prop- 
erty must  be  brought  in  the  trustee's  name.' 

*  Hugh<58  V.  Key,  20  Beav.  396;  Norris  v.  Wright,  14 
BeaF.  303;  Beadmore  v.  Grregory,  2  Hem.  &  M.  491. 

'lb.;  Browne  v.  Lockhart,  10  Sim.  426;  Wooda  v. 
Woods,  6  Hare,  229;  Galway  v.  Butler,  1  Molloy,  13. 

'  Van  Sandau  v.  Moore,  1  Iw^jsb.  441;  Wooda  v.  Wooda, 
5  Hare  229;  Cudtly  v.  Waldron,  1  Molloy,  4. 

*  Dudgeon  v.  Cromley,  2  Con.  &  L.  422;  Farr  v.  Sher- 
riffe,  4  Harp,  628;  Aldridge  v.  Westbrook,  4  Beav.  212; 
Wiles  V.  Cooper,  9  Beav.  294;  Hughes  v.  Key,  20 
Beav.  395. 

*  Cockbum  v.  Thompson,  16  Ves.  321 ;  Hickens  v. 
Congrevc,  4  Rusa.  562;  Preston  v.  Grand  Dock  Co.  11 
Sim.  327;  Harvey  v.  Harvev,  4  Beav.  215;  Holland  v. 
Baker,  3  Hare,  68;  Adair  v.  New  River  Co.  11  Ves.  429; 
Bunnett  v.  Foster,  7  Beav.  540. 

*  Powell  V.  Wright,  7  Beav.  449;  Smart  v.  Bradstock, 
7  Beav.  500;  Harrison  v.  Stewardson,  2  Hare,  630;  New- 
ton V.  Egmont,  4  Sim.  574:  Gray  v.  Chaplin,  2  Sim.  & 
St.  267. 
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T  Stewart  v.  Ghewpenke  &  Ohio  Om»1Co.  4  Wi^ffliaiC. 
€.41;  Earle  y.  Earle,  48  K.  Y.  Saper.  Ct.  18;  Hea4wi^ 
Y.  Ruble,  10  Lea  (Tenn.),  16;  Tr^cey  y.  Shomate*  f$2"W. 
Va.  474. 

*  U.  S.  Trust  Co.  y.  Roche,  41  Hun,  549;  Kelly  v. 
Kartner,  72  Ala.  106;  Fresman  y.  Russell,  40  Ark.  56; 
Territory  y.  Golding,  3  Utah,  39;  Huckabee  y.  JR^ewton, 
23  S.  C.  291;  Regan  y.  Wwt,  115  HI.  603;  S^Uey  y. 
Brown,  70  Ga.  64. 

*  Garett  y.  Carlton,  65  Mis^.  188. 

$  -832.  Allegatioxis.  —  All  breaches,  or  sueis 
claimed  as  such,  must  be  set  forth  in  the  pleadings, 
or  a  demurrer  will  lie;^  for  there  is  a  presuaiption 
that  the  trustee  is  acting  in  good  faith  and  doing 
his  duty,  and  the  burd^  is  on  the  plaintiff  to  prove 
the  contrary."  There  will  be  no  liability  on  the 
part  of  the  trustee  for  breaches  not  set  forth  in  the 
billy'  though  if  guilty  of  others  similar  to  those  m- 
scluded  in  the  bill,  the  courts  may  act  upo^  alL with- 
out amendment.^  Aj^y  misconduct  claimed  must 
bo  alleged  and  the  facts  prolan  by  the  plaintiff.^ 
In  some  cases  further  relief  can  be  prayed  for  if  the 
bill  is  not  complete,  but  undor  some  circuipstanc^s 
it  is  too  late.* 

.1  I>ial  y.  Dial,  21  Tex.  5iJ9;  McGJiin  v,  St^a^Bsir,  7 
WMta,  412;  Maccubbin  y.  Qroi»w^  7  Gill.  &  J.  l57. 

»Ib. 

'.Cpoper  y.  Cooper,  1  Pi^t.  0b.  '9;  Smithy* j^mith,  4 
Joluis.  Ch.  45. 

^iCooper  y.  Carter,  2  De  Q«z,  M.  &  G.  292;  Sei^^  y. 
Johnson,  3  Kay  &  J.  292;  Harriaony.  Uock,  lOAfik  166. 

*  lb.;  Bond  y.  McWatly,  14  Ir.  Eq.  74. 

"■Shaw y.  Turbett,  13 Ir.  %. 476;  BroQkery.  Brw;^^, 
S^Smaie  &  G.  475;  Partington  y.  "^Rej^Tiolds,  4  D^bw.^; 
0'Conn«ll  y.  O^Callagitn,  45  Ir.  Eq.  31;  Battamj^n  y. 
Hohoon,  1  Eq.  28. 
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$  833.  Pleadingandactionil. — One  seeking  relief 
must  specify  in  the  bill  the  trust  property  so  that 
it  can  be  identified.^  "Where  a  trustee  merely  sues 
to  recover  possession,  the  cestui  que  trust  is  not  a 
necessary  party,"  but  he  is  where  the  trustee  wishes 
to  sell  the  property.'  If  a  bill  is  brought  prematurely 
it  will  be  dismissed  without  prejudice.*  Where  one 
Tvas  cestui  que  trust  in  twenty-six  trust  deeds,  the  bill 
made  all  trustees  parties,  and  was  not  multifarious.^ 
If  a  plea  is  overruled,  an  answer  must  be  filed.*  A 
bill  may  be  demurrable  for  Wi<nt  of  parties.^  One 
creditor  cannot  maintain  an  action  at  law  against 
the  trustee  to  recover  the  whole  debt,  or  more  than 
the  trustee  admits  to  be  due,  though  he  is  guilty  of 
willful  neglect.^  A  bill  to  declare  a  trust  convey- 
ance void  is  maintainable.'  In  an  action  to  fore- 
close there  must  be  an  allegation  of  a  breach  or 
failure  to  comply  with  a  condition.^  Neither  thfat 
defendant  was  not  an  administrator,  nor  lapse  of 
time,  is  a  good  defense.-^^  Some  irregularities  in^ 
pleading  are  cured  by  judgment.^  A  bill  in  equitjr 
will  lie  in  many  instances]"  but  an  ordinary  trustee 
process  will  seldom  lie."  An  action  by  a  creditor 
of  a  corporation  against  a  trustee  dies  with  the 
creditor.^*  All  interested  parties  should  be  joined 
in  an  action.**  There  may  be  a  demurrer  to  a  bill 
for  want  of  equity  .^^  Sometimes  suit  will  be  broi^  g^ .  t 
in  name  of  a  previous  trustee.^  Where  a  bill  of 
discovery  questions  secret  trusts,  the  defendant  mu  jt 
answer  to  it.**  Trustees  of  a  school  can  sue  their 
own  members.*®  Denial  of  trusteeship  and  statute 
of  limitations  are  not  a  good  defense.** 

*  Howard  v.  Fay,  138  Mass.  104. 

»  Hickox  V.  EUiott,  22  Fed.  Rep.  13. 
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»  Smith  V.  Gaines,  39  N.  J.  Eq.  545. 

*  Albright  v.  Oyster,  22  Fed.  Rep.  CSS. 

*  Grant  v.  Plioenix  Life  Ins.  Co.  121  U.  S.  105, 

*  Farley  v.  Kittson,  120  U.  S.  3C3. 

^  Jamison  v.  Steward,  14  Phila.  1 34. 

8Bouv6  V.  Cottle,  143  Mass.  310. 

^  Morville  v.  Fowle,  144  Mass.  109. 

10  Davics  V.  N.  Y.  Concert  Co.  41  Hun,  492. 

"  Betts  V.  Van  Dyke,  40  N.  J.  Kq.  1 10. 

i=*  Artope  V.  Bark  r,  74  Ga.  462. 

"  Norton  v.  Ray,  139  Mass.  230;  Benkholder's  Appeal, 
105  Pa.  St.  31;  Socher's  Appeal,  104  Pa.  St.  609;  l-oster 
V.  Foster,  133  Mass.  179;  Landis  v.  j.andis,  41  N.  J.  Eq» 
119;  Todd  v.  Murson,  63  Conn.  579. 

1*  Banfield  v.  Wi-^gin,  58  N.  H.  155;  Thackara  v.  Mint- 
zer,  100  Pa.  t^t.  151. 

^^  Brackett  v.  Griswold,  103  N.  Y.  425. 

w  Jenkins  v.  Prink,  30  Cal.  580;  89  Am.  Dec.  134. 

"  Mason  v.  Mason,  33  Ga.  435;  83  Am.  Dec.  172. 

1^  Pierce  v.  Roble,  39  Me.  205;  63  Am.  Dec.  614;  Bards- 
town  &  Louisville  R.  R.  Co.  v.  Metcalfe,  4  Met.  (Ky).  199; 
81  Am.  Dec.  541. 

"Thonipson  v.    Newlin,   3    Ired.    Eq.    338;    42   Am, 
Dec.  169. 
20  Connell  v.  Woodward,  5  How.  665;  37  Am.  Dec.  173. . 
"  Oolglazier  v.  Colglazier,  117  Ind.  460. 


497  COSTS.  $  934 


CHAPTER  XXXIII. 

COSTS. 

i  334.    Between  trustees,  cestuis^  que  trtutf  and 

strangers. 
$  3C5.     Trustees  paying  costs. 
$  336.     Distribution  of  costs. 

§  834.  Between  trustees,  cestuis  que  trust,  and 
strangers. — Generally  the.  winning  party  recovers 
costs,  as  in  actions  at  law.*  In  contesting  a  will 
the  heirs  or  the  executor  may  be  liable  for  costs 
according  to  circumstances.*  If  trustees  yield  or 
submit  a  claim  to  the  courts,  they  may  have  costs,' 
The  costs  are  those  of  parties,  and  not  of  attorney 
and  client.^  If  an  executor  is  raising  a  question 
which  his  position  requires  of  him,  he  receives  no 
costs.*  Costs  paid  by  trustees  are  usually  allowed 
in  their  accounts,*  but  not  if  they  voluntarily  raise 
unnecessary  litigation.'  Costs  are  entirely  within 
the  discretion  of  the  court,®  and  ai*e  granted  only 
on  special  order.®  In  case  of  bill  for  an  account- 
ing, trustees  and  executors  will  not  have  to  pay 
costs,*®  unless  guilty  of  misconduct."  The  costs 
received  by  trustees  come  either  from  the  trust 
estate  or  the  cestuis  que  Prust}'^  Sometimes  the 
courts  will  order  more  than  the  usual  costs  in  or- 
der to  cover  all  expenses.**    Sometimes  the  costs 
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are  tixed  cis  bet\7eon  attorney  and  client."  Though 
trustee  cannot  charge  for  services  as  attorney,  yet 
he  may  have  his  costs.**  Trustee  may  have  costs 
even  when  guilty  of  a  breach,  if  it  was  of  trifling 
consequence.**  Costs  can  more  easily  be  obtained 
when  the  deci?ees  are  mp.de  than  by  putting  in  a 
claim  afterwards."  Where  it  is  sought  to  estab- 
lish a  constructive  tniBt,  the  costs  are  as  between 
strangers.  *^  In  case  of  disclaimer,  the  costs  are 
those  of  a  party.  ^^  If  trustees  begin  an  unneces- 
sary suit,  they  v/ill  not  have  costs.**  It  is  imma- 
terial whether  trustees  are  plaintiffs  or  defendants 
about  their  receiving  costs,^^  and  the  same  is  true 
of  other  person  s.*^  A  trustee  as  against  cestuis  que 
-fmtat  may  be  allowed  costs,  ezpenses,  ajid  counsel 
fees.^ 

*  Dunlop  v.  Hubbard,  19  Ves.  205;  Elsey  v.  Lutyens, 
'8  Hare,  164;  Kdenbor^agh  v.  Canterbury,  2  Buss.  94; 
;Knowles  v.  Knowles,  86  111.  1 ;  Hanson  v.  Jacks,  22  Ala. 
6i9;  Justices  v.  ^aygood,  20  Ga.  847;  Buckels  v.  Carter, 
6  Rich.  106;  Callander  v.  Keystone  M.  Ins.  Co.  23  Pa. 
ht,  471. 

*  Nickerson  v.  Buck,  12  Cash.  343;  Woodhmy  v. 
Obear,  7  Gray,  467;   Collins  v.  Townley,  21  N.   J.  Eq. 

^^;  ^ay  v.  Day,  2  Green  Ch.  549. 

3  Wood  V.  Vandenburg,;6Paige,  278;  Morrell  v.  IHok^, 
1  Johns.  Ch.  153;  Brown  v.  Lpckhart,  10  Sim.  426. 

^McKirn  v.  Handy,  ,4  JId.  Ch.  234;  Ralston  v.  Tel- 
fair, 2  Dev.  &  B.  414. 

*  Ahbotfc  V.  Bradstreet,  3  Allen,  587;  Drew  v.  Wake- 
field, 54  Me.  291;  Coinns  v.  Townley,  21  N.  J.  Eq.  «53. 

*  Morton  v.  Barrett,  22  Me.  .257;  39  Am.  Dec.  575j 
Roosevelt  v.  Ellirhorp,  JO  Paige.  415;  Qraver's  App.  50 
Pa.  St.  189;  H^rdy  v.  C^ll,  16  ^a^s.  580;  Peyton  v.  Mc- 
Dowell, 3  Dana,  314;  Pyer  v.  Potter,  2  Johns.  Ch.  15i 

'  Getman  v.  Bsardsley,  2  Johns.  Ch.  274;  Davis  v* 
Davis,  2  HiU  Eq.  377. 
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8  Gray  v.  Dougherty,  f25  Cal.  266;  State  v.  XoUn,  33 
K.  J.  105;  Coleman  v.  Ilo3S,  46  Pa.  St.  180. 

»  Kreitz  v.  Frost,  55  Barb.  474. 

^®  Tanner  v.  Baney,  9  Bea^.  339;  Uvedale  v.  Vveda^e, 
8  Atk.  119;  Ottley  v.  GUby,  8  Beav.  603. 

"  Wilkins  V.  Hunt,  2  Atk.  151;  Bennett  v.  Atkins,  1 
Younge  &  0.  247. 

^  Minuse  v.  Cox,  5  Johns.  Ch.  451;  9  Am.  Dec.  313; 
Hoaack  y.  Rogers,  9  Paige,  463;  Graver's  App.  50  Pa.  St. 
189;  Bendall  v.  Bendall,  24  Ala.  295;  60  Am.  Dec.  469; 
Bliss  y.  Am.  Bible  Soc.  2  Allen,  334;  Rocke  y.  Hart,  11 
Ves.  58. 

*»  Downing  y.  Marshall,  37  N.  Y.  380;  Worrall  v.  Har- 
fOTd,  8  Ves.  8;  Payne  y.  Little,  27  Beav.  83. 

^*  Edenborough  y.  Canterbury,  2  Russ.  112;  Downing 
V.  Marshall,  37  N.  Y.  380. 

"Meyer  y.  Gallachat,  6  Rich.  1;  Brou^htony.  Brongh- 
ton,  5  De  Gez,  M.  &  G.  160;  Bainbngge  y.  Blair,  8 
Beay.  588. 

"  Knott  y.  Cottee,  16  Beav.  77;  King  y.  King,  1  De 
Gex  &  J.  663;  Cotton  y.  Clark,  16  Beav.  134. 

"  Coleman  v.  Lord,  2  Cox,  206;  Norris  v.  Korrifi,  1 
Cox,  183. 

"  Gaylord  v.  Kelshaw,  1  Wall.  81;  Mohun  v.  Mohun,  1 
Swanst.  201. 

*^  Norway  v.  Norway,  2  Mylne  &  K.  278;  Hickson  y.^ 
FiUgerald,  1  MoUoy,  14. 

^  Faokwood  v.  Maddison,  2  Sim.  &  St.  232;  Beer  y. 
Tapp,  31  Law  J.  Ch.  5^3. 

^^  Sargent  v.  Sargent,  103  Mass.  297;  Towle  v.  Swaaey, 
106  Mass.  108;  Bowditch  v.  S  Ityk,  99  Mass.  136;  Hep- 
bum's  App.  65  Pa.  St.  472. 

»  Abbott  v.  Bradstreet,  3  Allen,  687;  Drew  y.  Wake- 
field, 54  Me.  291. 

^  Chemical  Co.  v.  Johnson,  101  N.  C.  223. 

$  835.  Trustees  paying  costs. — If  a  trustee  re- 
fuses to  account,  he  most  pay  costs;^  or,  it'  he  mis- 
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represents  his  accounts,'  or  keeps  them  carelessly,' 
or  conceals  the  true  condition  of  them;*  or  mixes 
trust  funds  with  his  own.*     The  same  is  true  if  he 
does  not  do  his  duty  as  a  trustee.'    If  it  is  claimed 
that  there  are  no  assets,  when  there  are,  the  exec- 
utor or  trustee  must  pay  the  costs;'  likewise,  if  he 
brings  an  action  to  settle  some  point  con^^eming 
his  individual  interests.^     If  a  trustee  refusing  a 
suit  in  his  own  name  increases  the  expense,  he  must 
pay  costs.®     If  a  trustee  does  not  substantiate  any 
claim  made  by  him,  he  is  liable  for  costs.**     If  trus- 
tees are  charged  with  interest,  they  generally  have 
to  pay  costs,  but  not  always.^    The  trust  is  not 
liable  for  costs  in  testing  the  sanity  of  a  trustee." 
So  there  are  many  cases  where  the  trustee  is  liable 
for  costs."    A  defaulting  trustee  gets  no  costs;" 
nor  does  he  where  there  has  been  neglect  or  mis- 
management by  him;**  or  if  he  makes  an  incorrect 
answer;^*  or  if  he  makes  a  wrong  claim  in  his  ac- 
count,**' nor  if  he  hinders  an  accounting.**     Either 
the  whole  or  a  part  of  the  costs  may  be  allowed.^' 
If  a  suit  is  brought  by  a  trustee  to  make  sure  to 
whom  property  should  be  conveyed,  he  has   his 
costs.*®    If  a  conveyance  is  improperly  made,  or  a 
proper  conveyance  refused  by  a  trustee,  he  is  liable 
for  costs;^*  likewise,  if  a  trustee  brings  suit  where 
there  might  be  an  agreement  among  all  interested 
parties.''' 

^  Wroe  V.  Leed,  4  Giff.  425;  Boynton  v.  KichardBon, 
31  Beav.  340. 

a  Sheppard  v.  Smith,  2  Bro.  0.  0.  372. 

•  Norbury  v.  Calbeck,  2  Molloy,  461. 

*  Avery  v.  Osborne,  Bam.  349. 

»  Bogle  V.  Bogle,  3  Allen,  168.  .   . 
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•  Kent  V.  Hutchinfi,  50  N.  H.  92;  Latlirop  v.  Smarev, 
23  N.  J.  Eg.  192;  Ashbumham  v.  Thompson,  13  Vci.  402; 
Byrne  v.  Norcott,  13  Beav.  346;  Mosley  v.  Wanl,  11 
Ves.  581. 

'  Sheppard  v.  Smith,  2Bro.  C.  C.  372;  Sandy  j  v.  Wat- 
son, 2  Atk.  80. 

^^^  •  

8  Ingram  v.  Kirkpatrick,  8  Ired.  Eq.  62;  51  Am.  Doj. 
428;  Manninfi;  v.  Manning,  1  Johns.  Ch.  535;  Worrell's 
App.  2?  Pa.  St  44;  Pell  v.  Ball,  Spear  Eq.  48. 

•  Guyton  v.  Shane,  7  Dana,  498;  Blount  v.  Burrow,  6 
Bro.  C.  C.  90. 

*•  Waterman  V.  Cochran,  12  Vt.  699;  Att'yGen.  v.  Drap- 
ers' Co.  4  Beav.  67. 

*'  Dnnscomb  v.  Dunscomb,  1  Johns.  Ch.  508;  7  Am. 
Dec.  604;  Frey  v.  Frey,  2  Green  C.  E.  71;  Mosley  v.  Ward, 
11  Ves.  581;  Seers  v.  Hind,  1  Ves.  Jr.  294;  Holgate  v. 
Haworth,  17  Beav.  259;  Ashbumham  v.  Thompson,  13 
Ves.  404. 

12  Bickham  v.  Smith,  55  Pa.  St.  335. 

*»  Bumham  v.  Dallinff,  1  Green  Ch.  310;  Att'y-Gen.  v. 
East  Retford,  2  Mylne  &  K.  35;  Lawson  v.  Copeland,  2 
Bpo.  C.  C.  156. 

1*  Birks  V.  Micklethwaite,  33  Beav.  409. 

1*  Spencer  v.  Spencer,  11  Paige  Ch.  159;  England  v. 
Downs,  6  Beav.  279. 

"  Robertson  v.  Wendell,  6  Paige,  322;  Eddowes  v.  Ed- 
dowes,  30  Beav.  60,3;  Devey  v.  Thornton,  9  Hare,  222. 

1^  Ball  V.  Montgomery,  2  Ves.  Jr.  191;  Att'y-Gen.  v. 
Brewers'  Co.  1  P.  Wms.  376. 

1'  Norris's  App.  71  Pa.  St.  115;  Raphael  v.  Boehm,  13 
Ves.  592. 

1^  Rovds  V.  Rovds,  14  Beav.  54;  East  v.  Ryall,  2  P. 
Wms.  284;  Att'y-Gen.  v.  Cain's  Call,  2  Keen,  150. 

^  Armstrong  v.  Zane,  12  Ohio,  287;  Dustan  v.  Dustan, 
1  Piige,  509;  Holford  v.  Phipps,  3  Beav.  434;  Goodsonv. 
Ellison.  3  Russ.  593. 

«i  Bush's  App.  33  Pa.  St.  85;  ^ez  v.  Emery,  5  Ves.  144; 
Poole  V.  Pass,  1  Beav.  600;  Jones  v.  Lewis,  1  Cox,  199; 
Harper  v.  Munday,  1  De  Gex,  M.  &  G.  369. 
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»  Croger  v.  Halliday,  11  Paig*  Ch.  314;  Benbov^.  Ba- 
yies,  11  Bear.  369;  Jones  v.  Stockett,  2  Bland:  409; 
Porter  ▼.  Watto,  21  Law  J;  Ofa.  211. 

$  886.    Distribution  of  costs. — ^Wh^te  t^iifeiteai 
are  held  for  costs  in  cases  where  there  ha»  been 
mismanagement  or  misconduct  bj  them,  th^  costs 
are  a  personal  loss.^     Where  a  bUl  is  brought  fot^ 
the  interpretation  or  construction  of  a  will  or  trust 
deed,  the  testator's  or  settlor's  estate  must  pay  the 
costs; '  but  if  the  suit  is  in  regard  to  a  legacy,  the 
particular  portion  and  not  the  estate  as  a  whole  is 
chai^geable  with  costs,'  and  if  there  are  sevend 
special  funds  the  costs  will  be  proportionately 
divided  among  them.'     So  far  as  legal  plroceediogs. 
are  necessary,  so  far  the  costs  come  out  of  the  es- 
tate, but  so  far  as  they  are  incurred  by  the  personal 
fault  of  the  trustee,  so  far  they  come  upon  him.' 
Charges  of  fraud  against  a  trustee  failing,  he  will 
receive  his  costs^'  and  if  a  trustee  has  been  guilty 
of  a  breach,  he  may  still  obtain  his  costs.^ 

1  Lathrop  v.  Smalley,  23  N.  J.  Eq.  192;  Attbmey- 
Gtaeral  v.  Daugara,  33  Bear.  621. 

'  Bigelow  V.  Mbrang,  103  Mass.  2S7;  Monks  v.  Monks, 
7  Allen;  401:  Sawyer  v.  Baldwin,  20  Pick.  378;  Bowditch 
V.  Soltyk,  99  Mass.  136;  In^ng  v.  Do  K&y,  9  Paige, 
521;  Stock  V.  Vimng,  25Be»v.  236;  King  v.  Strong,  9 
Paige,  94. 

>  Birdsall  v.  Hewlett,  1  Paige,  32;  19f  Am.  Dec.  392; 
Du^dale  V.  Dngdale.  12  Beav.  247;  Richardson  v.  Bos- 
bridcer.  20  Beav.  136;  Wilson  v.  Squire,  13  Sim.  212; 
Kemnant  v.  Hond;  27  Beav.  613. 

*  Sanders  v.  Miller,  25  Beav.  154;  Hopkinaon  v.  EUu, 
10  Beav.  169;  Elhorne  v.  Goode,  14  Sim.  165. 

^  Bate  V.  Hooper,  5  De  Gez,  M.  &  G.  346;  Hewettv. 
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Foster,  7  Beav.  348;  Sanderson  ▼.  Walker,  13  Ves.  601; 
Pride  v.  Fooks,  2  Bear.  430;  Newton  v.  Bennett,  1  Bro. 
C.  C.  359. 

>  Stanes  y.  Parker,  9  Beav.  385. 

7  Knott  y.  Cottee,  16  Beay.  77;  Cotton  y.  Clark,  16 
Ceay.  134;  Bailey  y.  Gk>ald,  4  Younge  &  C.  221. 
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CHAPTER  XXXIV. 

COMPENSATIOK  AKD  ALLOWANCES   TO  TBUSTESS. 

$  337.  English  rale. 

$  338.  Expenses  of  tmstees. 

$  339.  Disbursements  of  trastees. 

$  340.  Compensation  of  tmstees. 

$  341.  Compensation  of  tmstees,  continned. 

$  342.  Compensation  of  trastee%  continued. 

$  337.  Englifllirule. — In  England  no  compensa- 
tion or  allowance  goes  to  the  trustee/  and  this  is 
BO  that  the  duties  of  his  office  will  be  impartially 
performed;'  the  rule  applios  to  all  services  by  any 
one  acting  in  any  fiduciary  capacity;'  but  there 
are  exceptions  to  this  even  in  the  English  domin- 
ions. **  A  trustee  under  a  constructive  trust  may 
receive  a  compensation,*  but  otherwise  not,  even  if 
he  continues  the  business.^  Compensation  may  be 
received  both  as  executor  and  trustee  of  an  estate.* 

'  Bonithon  v.  Hockmore,  1  Vem.  316;  Charity  Corp. 
V.  Sutton,  2  Atk.  406;  Robmson  v.  Pett,  3  P.  Wma.  261. 

'  Hamilton  v.  Wright,  9  Clark  &  F.  Ill;  Moore  y. 
Frowd,  3  Mylne  &  C.  50. 

»  Langstaff  v.  Fenwick,  10  Ves.  405;  York  R.  R.  v. 
Hudson,  16  Beav.  485;  Kirkman  v.  Booth,  11  Beav.  273; 
Harbin  v.  Darby,  28  Beav.  325;  Re  Taylor,  18  Beav.  165; 
Lincoln  v.  Windsor,  9  Hare,  158;  Todd  v.  Wilson,  9 
Beav.  486. 
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*  Campbell  v.   Campbell,  13  Sim.    168;  Chambers  v. 
Odd  win,  5  Ves.  834;  Matthews  v.  B:igshaw,  14  Beav.  123. 

*  Wedderbum  v.  Wedderburn,  22  Beav.  84;  Crawshay 
V.  Collins,  15  Ves.  225. 

*  FoiBter  V.  Ridley,  4  N.  R.  417;  Stocken  v.  Dawson,  6 
!Beay.  371;  Marshall  v.  Holloway,  2  Swanst.  432. 

^  Phoenix  v.  Livingston,  101  N.  Y.  451;  Laytin  v.  David- 
son, 95  N.  Y.  263;  Pitney  v.  Everson,  42  N.  J.  Eq.  361. 

$  338.  Expenses  of  trustees. — ^These  form  a 
valid  lien  upon  the  trust  estate,  and  the  trustee  can 
continue  to  hold  the  property  until  the  expenses  are 
paid.^  No  agent  has  any  dii-ect  lien  for  expenses,* 
unless  he  is  an  attorney,*  or  there  is  a  specific  re- 
quest to  employ  a  particular  i)erson  in  a  certain 
"way;*  and  a  mere  recommendation  would  be  in- 
sufficient to  create  a  lien.*  Where  the  same  trustee 
has  control  of  several  estates,  each  estate  should 
bear  its  own  expenses.*  Agents  of  trustees  may 
subject  themselves  to  a  liability.^  A  trustee  by  a 
void  deed  gets  no  expenses,  nor  does  a  properly 
appointed  trustee  who  exceeds  his  authority.^  A 
trustee  cannot  break  up  a  trust  by  the  enforce- 
ment of  his  lien;'  but  if  there  is  not  sufficient  in 
the  trust  estate  to  reimburse  or  i>ay  the  trustee, 
he  may  look  t  j  the  cestui  que  trust  for  the  balance, 
if  he  has  not  exceeded  his  authority.^*  Funeral 
and  testamentary  expenses  do  not  include  expenses 
of  administration.^^  There  is  a  natural  right  on 
the  part  of  the  trustee  to  have  all  his  expenses, 
disbursements,  and  unavoidable  losses  paid  out 
of  the  trust  estate."  Trustees  may  have  court 
costs,  unless  their  own  acts  brought  litigation  upon 
them.*'  The  courts  settle  all  questions  of  interest 
and  costs;"  A  trustee  will  be  allowed  for  necessarj; 
J!UKT  ON  TauaTS-  43 
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assistance,  commissions,  and  all  proper  charges;^ 
but  be  must  be  able  and  ready  to  prove  the 
amount  due  him,  or  he  will  be  allowed  only  a 
minimum  sum.*'  Improper  expenses  will  be  thrown 
out  upon  the  objection  of  the  cestui  qus  trust;  *^  but 
the  concurrence  of  co-trustees  in  expenses  is  un- 
necessary." 

*  Morison  v.  Morison,  TDeGrex,  M.  &G.  226;  Norwich 
Yam  Ck>.  22  Beav.  143;  Green  v.  Winter,  1  Johns..  Oh.  27; 
7  Am.  Dec.  475. 

*  Lockwood  V.  Abdy,  14  Sun.  441;  Att'y-Gcn.  v.  Ches- 
terfield, 18  Beav.  596;  Heriot's  Heap.  v.  Ross,  12  Clark  k 
F.  507;  Francis  v.  Francis,  5  De  Gez,  M.  h  G.  108;  Wor- 

.rall- V.  Harford,  8  Ves.  4. 

>TleSada,343eav.  65a 

•«  Hibbcrt  T.  Hibbert,  3Mer.  681;  WiUiamBY,  Corbet, 

5  Sim.  .34a 

^  Knott  T.  Cotiee,.2a?hiL  192;  Shawv.  Lawless,  d  Claris 

6  F.  128. 

>  Price. V.  Loaden,  2i:BeaY.  508, 

^  Hardy.v.  Caley,  33"Beav.  365;  Att'y-Gen.  v.  Leicester, 

7  Bear.  176;  Pannell  v.  Hurley,  2  OoUy.  C.  0.  241. 

"  Leedhym  v.  Chawner,  1  Kay  &  J.  458;  Woods  y.  Ax- 
ton,  tV.  N.  207. 

*  Biurke  ▼.  Williamson,  25  Beav.  622. 

^  Collinson  ^Y.   Lister,  20  Beav.  368;  Ez  parte  Chip- 
^pendak,^  I>e  Gez,  M.   &  G.  19;  Balshv.  Hyliam,  2  P. 
Wms.  453. 

^^  Webb  V.  DeBeauvoisin,  31  Beav.  573;  Stringer  ▼«  Hai^ 
per,  26  Beav.  585;  Wilson  v.  Heaton,  11  Beav.  4^2:  Gil^ 
bertsonv.  Gilbertaon,  34  Beav.  354;  Sanders  v,  14%r, 
"SK^^eav.  154;  Alsop  v.  Bell,  24  Beav.  451. 

^  Norton  V.  Barrett,  22  Me.  257;  R.  &  S.  R.  R.  Co.  v. 
MiUer,  47  Vt.  146;  Haydel  v.  Hnrck,  72  Mo.  253;  Beatty 
V.  Clark,  20  CaL  11;  Burr  v.  M'Ewen,  Bald.  0.  C.  154$ 
Hatton  V.  Weems,  12.  GiU  &  J.  83;  Brady  ▼.  Dmey,  JS7 
1^  570}  MpKlheimys  App.  46  Pa,  St,  34;^  ■5ss^:f, 
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tVolferstan,  Law  B.   18  £q.   18;   Morton  y.  Adams,  1 
Strob.  £q.  76. 

"  Peers  v.  Ceeley,  16  Beav.  209;  Caflfrey  v.  Darby,  6 
Ves.  497. 

^«  Clark  ▼.  Anderson,  13  Bosh  (Ky.)  Ill;  Gordon  v. 
Trail,   8  Price,   416. 

1*  Wade  V.  Pope,  44  Ala.  690;  Kennedy's  App.  4  Barr, 
150;  Berryhiirs  App.  35  Pa.  St.  245;  Webb  v.  Shaf tea- 
bnry,  7  Ves.  480;  Turner  v.  Comey,  5-Beay.  615;  Miller 
v.  Beverleys,  4  Hen.  &  M.  415. 

i«  Miller  v.  Whittier,  36  Me.  577;  Green  v.  Winter,  1 
Johns.  Ch.  27;  7  Am.  Dec.  475;  Wistar's  App.  54  Pa. 
St.  560;  McDowell  y.  Caldwell,  2  McCord  Ch.  43;  16  Am. 
l>dc.  635. 

"  Berryhill's  App.  35  Pa.  St.  245. 

IS  Miller  y.  Beyerleys,  4  Hen.  &  M.  415. 

i  339.  Bisbiuniements  of  trustees. — These  are 
largely  dependent  upon  the  nature  of  the  trust.  If 
a  trustee  has  a  power  of  sale,  the  ordinary  charges 
of  exercising  it  will  be  allowed  him,^  or  if  he  lives 
upon  the  property,  the  reasonable  expenses  rf 
living  will  be  allowed  him;'  and  whether  he 
lives  there  or  not,  he  will  be  allowed  all  the  in- 
cidental running  expenses  necessary  for  the  estate.' 
A  trustee  may  advance  money  or  necessary  articles 
to  his  cestuis  qus  trust,  and  aJl  money  so  disbursed 
will  be  allowed  him  later.*  Any  proper  expenditure 
will  be  allowed  later  as  readily  as  by  anticipation, 
and  what  can  be  done  with  suit  may,  if  possible,  be 
just  as  wall  done  without.*  Trustees  are  not  liable 
for  losses  by  ordinary  care  and  good  faith  in  the  man- 
agement of  the  trust  estate.*  If  investments  are 
made  strictly  in  accordance  with  the  instructions  of 
the  settlor  or  testator,  any  loss  arising  from  them 
must  be  borne  by  the  estate  and  not  by  the  trustee.^ 


t  340  COMPENSATION  OF    TRUSTEES.  50S 

If  trust  funds  a^  stolen,  and  the  trustee  is  not  at 

fault,  he  will  suffer  no  personal  loss;®  likewise  if  any 

injury  to  the  estate  conies  through  one  whom  the 

settlor  or  testator  directed  the  tnistee  to  employ.' 

If  the  trustee  uses  i)roper  care  in  depositing  funds 

in  a  bank,  and  the  money  is  lost  through  the  fail- 

ui'e  of  the  bank,  it  is  a  charge  upon  the  estate.^" 

1  Crump  V.  Baker,  18  Ves.  284. 

«  Webb  V.  Shaftesbury,  7  Vea.  480;  Fountaine  v.  Pel- 
lett,  1  Ves.  Jr.  337. 

'  lb. ;  Bowes  v.  Strathmore,  8  Jur.  92. 

*  Prince  v.  Hine,  26  Beav.  634;  Sisson  v.  Shaw,  9  Ves. 
285;  Cleveland  v.  Pollard,  37  Ala.  666:  Leon-  rd  v.  Powell, 
41  Ga.  698;  Nelson  v.  Duncombe,  9  Beav.  211. 

*  King  V.  Cushman,  41  111.  31;  Murray  v.  De  Kotten- 
ham,  6  Johns.  Ch.  62;  Altimus  v.  Elliott,  2  Barr.  62; 
Gray  v.  Lynch,  8  Gill,  403;  Gibson  v.  Bott,  7  Ves.  89; 
Hutton  V.  Weems,  12  Gill  &  J.  83. 

«  Bryant  v.  Russell,  23  Pick.  646;  King  v.  Kin<r,  37 
Ga.  205;  Mikell  v.  Mikell,  5  Rich.  Eq.  220:  Neflfa  App. 
57  Pa.  St.  91;  Bennett  v.  Wyndham,  4  De  Gex,  F.  & 
J.  269. 

^  Neilson  v.  Cook,  40  Ala.  498;  Dockery  v.  McDowell, 
40  Ala.  476. 

8  Campbell  v.  Miller,  38  Ga.  304;  Neffs  App.  67  Pa. 
St.  91. 

»  Doyle  V.  Blake,  2  Schoales  &  L.  239. 

w  Clough  V.  Bond,  3  Mylne  &  C.  290;  Adams  v.  Clax- 
ton,  6  Ves.  226;  Rowth  v.  Howell.  3  Ves.  664. 

$  340.  Compensation  of  trustees.  —  Although 
customary  in  England  not  to  allow  the  trustees 
anything,  it  is  usual  in  the  United  States  to  give 
them  either  a  commission  or  a  gross  sum  for  serv- 
ices.^ If  the  settlor  or  testator  express  an  inten- 
tion to  allow  no  compensation,  none  will  be  given.* 
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In  some  States  a  commissioii  is  paid  upon  what  is 
received  and  what  is  paid  out.'  If  the  commission 
is  mentioned  in  the  trust  instrument,  it  will  not  be 
changed.*  If  the  trustee  is  guilty  of  a  breach,  he 
may  fail  to  get  any  commission,  or  he  may  receive 
a  portion  of  it.^  In  Mastochusetts,  he  is  allowed 
any  reasonable  compensation,  and  such  as  the  court 
orders,  and  it  will  vary  according  to  services  re- 
quired in  the  case.*  According  to  statute  in  Maine, 
the  trustee  receives,  in  the  discretion  of  the  court, 
not  more  than  five  per  cent.,  besides  travel  and  other 
expenses.^  In  New  Hampshire  the  commission 
varies  from  two  to  five  per  cent.,  besides  expenses 
at  court.*  In  Yermont  the  expenses  are  allowed, 
and  frequently  a  sum  in  gross.'  In  Connecticut 
the  compensation  lies  wholly  in  the  .discretion  of 
the  court.**  In  New  York  the  compensation  is 
fixed  by  statute,  and  a  fair  allowance  for  expenses 
is  given  besides."  If  the  trust  is  administered 
through  friendship,  the  trustee  receives  nothing  for 
services.**  If  a  larger  commission  or  sum  is  given 
in  the  trust  instrument,  the  trustee  can  only  re- 
ceive the  statutory  allowance.*®  A  gross  sum  or  a 
daily  price  will  not  be  allowed  the  trustee,**  and 
double  commissions  will  never  be  allowed.**  The 
allowance  is  made  on  the  total  amount  of  the  prop- 
erty included  in  the  estate.**  An  assignment  for 
the  benefit  of  ci'editors  cannot  exceed  the  statutory 
allowance  to  the  trustee;*^  but  this  does  not  apply 
to  receivers,  and  their  compensation  lies  wholly 
with  the  court.**  It  is  to  be  noticed  that  con- 
structive trusts  are,  in  this  respect,  regarded  some- 
what differently  from  others.**     If  a  trust  is  aa- 
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oepted  coupled  with  an  interest^  the  trustee  gets  no 
com})ensatioii.  ^ 

^  Clark  V.  Pkit,  30  Conn.  282;  Bazney  v.  FSaoAders,  16 
How.  542;  Boyd  V.  Hawkins,  2  Dev.  Eq.  195,  329;  Shir- 
ley V.  Shattuck,  6  Cash.  (Miss. )  26. 

'  Mason  v.  Roosevelt,  5  Johns.  Ch.  534;  Northern  Cen- 
tral E.  R.  V.  Reighler,  29  Md.  572. 

*  Luke's  Appeal)  47  Pa.  St  356. 

*  College  of  ChiU*k»ton  v.  Willingham,  13  Rich.  Eq.  105; 
Biscoe  ^.  State,  23  Arkv  592. 

^!Belknapy.  Belknap)  5  Allen,  472;  Sing'eton  v.  Lown- 
des,  9  S.  C.  465. 

«  Blake  v.  Pegraui,  101  Mass.  592;  Heard  v.  Eldridr^e, 
109  Mass.  258;  12  Am.  Rep.  687;  Ellis  v.  KUis,  12  Pick. 
183;  Dixon  v.  Homer,  2  Met.  422;  Scndder  v.  Crocker,  1 
«Cash.  382. 

» Rev.  Stat.  1867,  ch.  116,  §  16. 

8  Tuttle  V.  Robinson,  33  N.  H.  118;  Wendell  v.  French, 
19  N.  H.  210;  Gordon  v.  West.  8  N.  H.  444. 

»  Hubbard  v.  Fisher,  25  Vt  542;  Evarts  v.  Nason  11 
Vt.  122. 

w  aark  V.  Piatt.  30  Conn.  282:  Canfield  v.  Bostwick, 
21  Conn.  555;  Kendall  v.  New  England  Carpet  Co.  13 
Conn.  392. 

^^  Livingston's  Case,  9  Paige,  442;  Nichols  v.  McEwen, 
21  Barb.  66;  Stevenson  v.  Maxwell.  2  Sand.  Ch.  284;.  Re 
Roberts,  3  Johns.  Ch  43;  Dakin  v.  Demming.  6  Paige,  9.5. 

"  Wetmore  V.  Brown,  37  Barb.  133;  Mason  v.  Roosevelt, 
5  Johns.  Ch.  534;  Haglar  v.  McCombs,  66  N.  C.  345. 

»  Griffin  v.  Barney,  2  Comst.  372. 

^*  Valentine  v.  Valentine,  3  Barb.  Ch.  438;  Vanderhey- 
den  V.  Vanderheyden,  2  Paige.  288;  21  Am.  Dec.  86. 

^^  White  V.  Bullock,  20  Barb.  99;  Hosack  v.  Rogers,  9 
Paige,  468;  Jones's  Case,  4  Sand.  Ch.  616. 

^*  Waggttaffe  v.  Lowerre,  23  Barb.  224;  De  Peyster'a 
Case,  4  Sand.  Ch.  514.  • 

17  Nichols  V.  McEwen,  21  Barb.  66. 
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1*  Gmrdinor  V.  Tyler,  2  N.  Y.  J>ec.  247. 

"  Ogden  V.  Murray,  39  N.  Y.  202;  Cowing  v.  Howard, 
46  Bart).  579;  Slocomb  v.  Barry,  38  N.  Y.  46. 

*>  Imboden  v.  Hunter,  23  Ark.  622;  79  Am.  Dec.  116. 

$  841.    Compensation  of  trustees,  continued.— 

in  Pennsylvania  the  allowance  to  trustees  is  made 
by  and  in  the  discretion  of  the  court;*  a  commis^ 
sion  of  five  per  cent,  is  the  usual  allowance.^  The 
trustee  will  not  lose  his  commission  because  of  any 
mistake  in  judgment. '  Any  service  of  a  trustee  out. 
side  his  regular  duties  will  be  paid  for  separately.^ 
h>a]es  of  real  estate  by  trustees  have  paid  two  and 
one  half  per  cent.,*  while  other  service  has  received 
three.*  Commissions  are  only  on  the  income  of 
permanent  investments.^  In  New  Jersey  the  per- 
centage is  fixed  by  statute,  and  even  that  may  be 
lost  through  misconduct.®  In  Virginia  the  courts 
allow  five  per  cent.,'  but  more  is  allowed  in  par-, 
ticularly  difficult  cases. ^*^  In  Maryland  the  courts 
may  vary  the  commissions."  In  North  Car- 
olina the  trustees  may  receive  a  sum  not  exceed- 
ing five  per  cent,  and  the  disbursements/^  If  the 
trustee  mismanage  the  trust,  or  is  at  fault,  he  loses 
his  pay.*'  In  South  Carolina  the  trustee  receives 
whatever  sum  is  named  in  the  trust  instrument; 
otherwise,  two  and  one  half  per  cent.**  In  Georgia 
a  commission  is  allowed,  provided  the  trustee 
makes  proper  returns.**  In  Alabama  the  compen- 
sation is  regulated  according  to  the  service  in  e^ch 
case,  five  per  cent,  being  the  usual  amount.**  In 
Mississippi  from  five  to  ten  per  cent,  is  allowed.  ^'^ 
Five  per  cent,  is  a  common  allowance  in  Tennessee.** 
In  Kentucky  a  reasonable  sum,  varying  from  five 
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to  ten  per  cent.,  is  allowed  the  trustee.'*  In  Ohio 
the  amount  is  fixed  by  statute.'*  In  Illinois  six 
per  cent,  on  personal,  and  three  on  real  estate  is  the 
allowance."  In  Missouri  a  gross  sum  may  be  al- 
lowed, but  it  should  not  exceed  six  per  cent.'* 
Thus  the  law  varies  in  the  different  States,  but  the 
compensation  is  generally  fixed  within  pretty  well- 
defined  limits  throughout  the  country.** 

*  Carrier's  App.  79  Pa.  St.  230;  Norria*s  App.  71  Pa.  St. 
106;  Hermstead's  A^^p.  60  Pa.  St.  423;  BerryhUra  App. 
35  Pa.  St.  245;  Walker  v.  Walker,  9  Wall.  743. 

«  Wood's  App.  86  Pa.  St.  346;  PenneU's  App.  2  Barr, 
216;  Pusey  V.  Glemaou,  9  Serg.  &  R.  209;  Harland's  Acc'ts, 

5  Rawle,  331. 

<  Meyer's  App.  62  Pa.  St.  109. 

*  Lowrie's  App.  1  Grant  Gas.  373;  Stearly's  App.  38 
Pa.  Rt.  525. 

»  Carrier's  App.  79  Pa.  St.  230. 

« Robb's  App.  41  Pa.  St.  49;  Snyder's  App.  54  Pa. 
St.  69. 

'  Myer's  App.  62  Pa.  St.  104. 

^  Blauvelt  V.  Ackerman,  23  N.  J.  Eq.  495;  Latbrop  y. 
Smalley,  23  N.J.  Eq.  192;  Moore  v.  Zabriskie,  3  G-reen,  51. 

*  Kee  V.  Kee,  2  Gratt.  132;  Miller  v.  Beverleys,  4  Hen. 

6  M.  420;  Hipkins  v.  Bernard,  4  Munf.  83. 

1®  Cavendish  V.  Fleming,  3  Munf.  201;  M'Call  v.  Peachy, 
3  Munf.  306. 

11  William  v.  Mosher,  6  Gill.  464;  Abbott  v.  Baltimore 
Packet  Co.  4  Md.  Ch.  315;  Chase  v.  Loekerman,  11  Gill 
&  J.  186;  Ex  parte  Young,  8  GilL  287;  Sanderson  v. 
Pearson,  45  Md.  4S3;  Widener  v.  Fay,  51  Md.  273;  North- 
em  (\  R.  Co.  V.  Keighler,  29  Md.  572. 

"  Tumage  v.  Greene,  2  Jones'  Eq.  63;  Peyton  v.  Smith, 
2  Dev.  &  B.  349;  Thompson  v.  McDonald,  2  Dev.  & 
B.  471. 

1^  Ingram  v.  Kirkpatrick,  8  Ired.  Eq.  62;  51  Am.  Dec. 
428;  Finch  v.  Raorland,  2  Dev.  Eq.  141;  Raiford  v.  Rai- 
ford,  6  Ired.  Eq.  495;  Hagler  v.  McCombs,  66  N.  C.  345. 
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1*  College  of  Charieston  v.  Willingham,  13  Rich.  Eq. 
195;  Snow  v.  Galium,  1  Desaus.  Eq.  542;  Bonn  v.  Bavant, 
Riley  Ch.  44;  Ex  parte  Witherspoon,  3  Rich.  Eq.  14; 
SoUee  V.  Croft,  9  Rich.  Eq.  474;  M'Caw  v.  Blewit,  2  Mc- 
Cord  Eq.  90. 

^  Lowe  V.  Morris,  13  Ga.  169;  Price  v.  Cutts.  29  Ga. 
142;  74  Am.  Djc.  52;  Bumey  v.  Spear,  17  Ga.  225. 

i«  Gould  V.  Hays,  25  Ala.  432;  Lyon  v.  Foscue,  60  Ala. 
468;  Benford  v.  Daniels,  13  Ala.  667;  Hall  v.  Wilson,  14 
Ala.  295. 

"  Merrill  v.  Moore,  7  How.  (Miss.)  292;  Shirley  v.  Sbat- 
tuck,  6  Cash.  (Miss.)  26. 

^*  Stretch  v.  Gowdy,  3  Tenn.  Ch.  565;  Stephenson  v. 
Yandel,  5  Hayw.  261. 

^'  Greening  v.  Fox,  12  Mon.  B.  190;  Fleming  v.  Wilson, 
6  Bash,  610;  Floyd  v.  Floyd,  7  Mon.  B.  292;  Bowling  v. 
Oohb,  6  Mon.  B.  358. 

«>  Ohio  Acts  1840,  ch.  208,  §  175;  Gilbert  v.  SntUflf,  3 
Ohio  St.  149. 

'^  Hoagh  v.  Harvey,  71  111.  72;  Constant  v.  Matteaon, 
22  lU.  546. 

»  Smart  v.  Fisher,  7  Mo.  581. 

^  EUig  V.  Naglee,  9  CaL  683;  First  National  Bank  v. 
Owen,  23  Iowa,  185. 

$842.  Compensation  of  trustees,  continued. — 
In  computing  commissions,  principal  and  income 
are  treated  as  one  fund.^  Commissions  are  not 
allowed  on  fund  received  from  predecessor,  unless 
obtained  by  litigation;^  but  may  be  allowed  on 
half  the  receipts  and  half  the  payment**.'  Certain 
sums  are  sometimes  received  in  lieu  of  commis* 
sions.*  A  trustee  is  entitled  to  interest  besides,  if 
he  advances  money.*  A  waiver  only  covers  com- 
missions specified;*  but  all  compensation  may  be  for- 
feited by  unfaithfulness  and  neglect.^    There  may 
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be  oompe&sation  both  as  executors  and  trastees;' 
expense  of  clerk  may  be  allowed;*  also,  of  necessary 
counsel  fees.^*  Payments  to  cesiuU  que  trust  are  not 
disbursements  in  the  sense  meant  in  allowing  com- 
missions on  disbursements  J  ^  Sometimes  an  ac- 
counting, is  required  before  any  commissions  are 
allowed;^'  and  expenses  may  be  charged  to  the  cor- 
pus of  the  estate.^'  There  may  be  a  commission  on 
income  when  not  on  piincipaL"  The  trustee  xnxxai 
account  for  aU  sums  he  individually  receives;^^  and 
he  may  be  allowed  additional  compensation  for  legal 
services.^'  During  certain  times  commissions  may 
or  may  not  be  allowed;^^  a  trustee  may  get  addi- 
tional compensation  upon  the  termination  of  a 
trust.  ^  If  a  trustee  has  to  make  a  resale  of  the 
trust  he  gets  additional  compensation.^*  A  trustee 
of  an  insolvent  firm  is  entitled  to  a  conimission.^ 

^  Ke  Schmidt,  3  Dexnarest,  245. 

«  Jenkins  v.  Whyte,  62  Md.  427. 

*  Re  Roosevelt,  5  Bedf.  601. 

*  Brownson  v.  Roberts,  5  Redf.  576;  Harper^  -^P-  m 
Pa.  St.  243. 

*  Cook  V.  Lowry,  29  Hud,  20;  Dilworth  v.  Sinderling; 
1  Bi&n.  488;  2  Am.  Dec.  469. 

*  Denmead  v.  Denmead,  62  Md.  321. 

»  Cook  V.  Lowry,  95  N.  Y.  103;  Laytin  v.  I>livid§on,  95 
N.  Y.  263;  Hancox  v.  Meeker,  95  N.  Y.  528;  Re  Allen, 
96  N.  Y.  327;  Nagle's  Est  12  Phila.  25;  Phcsnix  v.  Phce- 
nix,  28  HuQ,  629;  Manderson's  App.  113  Pa.  St  631; 
Tracy  v.  G-ravois  R.  R.  Co.  84  Mo.  210;  Morgan  v.  Mor- 
gan, 4  Demarest.  353;  Towle  v.  Ambs,  123  111.  410. 

8  Phoenix  v.  Livingston,  101  N.  Y.  451;  Holl  v.  Camp- 
bell,  1  Demarest,  415;  Laytin  v.  Davidson,  29  Hun,  622; 
Pitney  v.  Everson,  42  N.  J.  Eq.  361;  Re  WiUets,  112  N. 
Y.  289;  Re  Crawford,  113  N.  Y.  560. 

»  Meeker  v.  Crawford,  5  Redf.  450. 
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^Bow  V.  Memphis  &  Little  Bock  B.  B.  Go.  23 
Blatchf .  84. 

"  Whyte  V.  Dimmock,  55  Md.  452. 

^^  Brush  V.  Smith,  1  Demarest,  477;  Muscogee  Lumber 
Co.  V.  Hyer,  18  Fla.  698;  43  Am.  Bep.  332;  Be  Mason,  98 
N.  Y.  527;  Frame  v.  Willetts,  4  Demarest,  368;  Be  Mes- 
erole,  36  Hun,  298;  COapp  v.  Emery,  98  111.  523. 

"  Beynold  v.  Beynolds,  3  Demarest,  82. 

i«  Be  Baker,  35  Hun,  272;  Be  Allen,  29  Hun,  7. 

^  Jacobas  v.  Munn,  37  N.  J.  Eq.  48. 

"  Perkins'  App.  108  Pa.  St.  314;  56  Am.  B«p.  208; 
Gibson's  Case,  1  Bland,  138;  17  Am.  Dec.  257. 

"  Turner  v.  Turner,  44  Ark.  25;  Morton  &  Bliss  v.  N. 
O.  &  Selma  B.  B.  Co.  79  Ala.  590;  Waters  v.  Faber,  2 
Demarest,  290;  Daniel  v.  Fain,  5  Lea  (Tenn.),  258. 

"  Biddle's  App.  83  Pa.  St  340;  24  Am.  Bep.  183]  Mins- 
cogee  Lumber  Co.  v.  Hyer,  18  Fla.  698;  43  Am.  Bep.  332» 

»  Farmers'  &  Planters'  Bauk  v.  Martiu,  7  Md.,  342;  6<l 
Ax^.  Dec.  350. 

^  Moors  T.  Wymftn,  146  Mms.  60, 
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CHAPTER  XXXV. 

CLOSING  UP   OP  TRUSTS. 

$  343.  How  terminated. 

$  344.  Discharge  of  trustees. 

$  345.  Distribution  of  fund. 

6  346.  Distribution  of  fund,  continued. 

$  848.  How  terminated.  —A  trust  may  be  termi- 
nated by  lapse  of  time,  or  the  f  ultilling  of  all  ii  s 
purposes;'  but  some  trusts  cannot  be  brought  to  an 
end  until  the  death  of  certain  specified  individual.* 
Courts  can  decree  a  closing-up  of  a  trust  when  all 
interested  parties  agree  thereto.®  Some  trusts  can, 
others  cannot,  be  terminated  before  a  certain  time 
or  the  happening  of  certain  events.*  Trusts  may 
be  ended  by  the  death  of  the  benefi:ciary,*  or  by  his 
consent.'  Many  trusts  are  terminated  when  the 
objects  for  which  they  are  created  have  been  ful- 
filled, or  the  purposes  satisfied.^ 

1  Cook  v.  Gardner,  130  Mass.  313;  How  v.  Waldpon, 
08  Mass.  281;  Deeringv.  Tucker,  55  Me.  284;  Emerson  v. 
Cutler,  14  Pick.  114;  Manice  v.  Manice,  43  N.  Y.  303; 
Tilden  v.  Fiske,  4  Denio,  357. 

*  SohaflFer  v.  Wadsworth,  106  Mass.  19. 

*  Inches  v.  Hill,  106  Mass.  577;  Bowditch  v.  Andrew, 
8  Allen,  339;  Short  v.  Willson,  13  Johns.  33;  Norris  v. 
Thomson,  4  Green  Ch.  314 

*  Prentice  v.  Hall,  106  Mass.  697;  WeUs  v.  Malbon,  31 
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Beav.  48;  Fussell  v.  Mowdin^f,  Law  Rep.  14  Eq.  423; 
Braiicroft  v.  Lepieur,  48  Mo.  418;  Walker  v.  Heal,  106 
Mass.  110. 

^  Lynde  v.  Davenport,  57  Vt.  697. 

•  Sammer  v.  Newton,  64  Wis.  210. 

^  Ex   parte  Stone,    138  Mass.   476;    Brandenburg  v. 
Thorndike,  139  Mass.  102;  Nichols  y.  Rogers,  139  Mass.  146. 

$  844.  Discharge  of  trustees. — It  may  be  by  a 
decree  of  court;  a  disposition  of  all  the  trust  proper- 
ty; death;  a  full  execution  of  their  official  duties; 
consent  of  parties;  or  by  a  decree  declaring  the 
trust  ended.^  Mere  neglect  to  manage  a  trust  does 
not  end  a  trust.'  A  payment  of  money,  or  giving  up 
of  trust,  does  not  discharge  the  trustee.'  Kelease 
by  trustee  to  assignee  for  creditors,  brings  the  trust 
to  an  end;'*  likewise  a  purchase  of  the  trust  estate.^ 
A  conveyance  to  a  female  cestui  qvs  trust  will  not 
discharge  the  trustee.'  A  trustee  may  be  held  re- 
sponsible for  his  acts  as  trustee  even  though  the 
trust  is  terminated;^  and  he  cannot  demand  a  re- 
lease before  making  a  transfer  of  the  trust  prop- 
er-ty.'  Whether  the  trustee  may  demand  a  receipt 
for  payments  made,  depends  upon  the  circumstances 
of  the  case.®  An  executor  may,  perhaps,  claim  a 
release.^®  If  there  is  any  question  of  claims,  or 
title,  the  trustee  may  require  a  decree  of.  court  or 
protection  therefrom.^*  Any  fraud  or  concealment 
will  rander  a  discharge  or  release  worthless,^^  and 
care  must  be  exercised  in  all  cases,  or  a  I'elease  of 
trustees  will  not  be  binding,*'  and  all  the  state- 
ments, papers,  etc.,  should  be  carefully  made."  A 
release  makes  a  jyrima  facie  case  in  itself.**  In 
creating  a  new  trust  from  an  old  one,  it  is  doubt- 
ful if  a  release  may  be  demanded,*'    A  decree  of 
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dUtributioii  by  the  court  relieyes  the  tmstee  of 
rosponsibility,  if  he  opened  up  all  the  facts  to  the 

CDurt.*^ 

^  Cook  V.  Gkutlner,  130  Mass.  313;  De  Beroise  v.  Sand- 
fnnl,  1  Hoff.  Ch.  195. 

*  Ts^nter  v.  Clark,  5  Allen,  66. 

'  Wobeter  v.  Vandeventer,  6  Gray,  428;  Diefeiid<»f  v. 
R'^rajker,  10  N.  Y.  246;  Dick  v.  Pitchford,  1  Pcf.  A  B, 
K:i.  480;  Hayes  v.  Otelly,  1  Law  R.  14  Eq.  4. 

^Hackabee  v.  BiUingsly,  16  AIa-  415;  50  Am. 
Pec.  183. 

^  Johnson  v.  Johnson,  5  Ala.  90. 

•  Parker  v.  Converse,  5  Gray,  336. 

^  Clark  V.  Deveaux,  1  S.  C.  172;  Anon.  ▼.  Osborne,  6 
Ves.  455. 

«  Warter  v.  Anderson,  11  Hare,  303;  Fidton  y.  Gil- 
moor,  8  Beav.  154;  Wri|^jt's  Trusts,  3  K^y  &  J.  421. 

» lb.;  Be  Cater^s  Tro^  25  Beav.  36j5;  ^mg  v.  Mai- 
liqs,  1  Drew.  308. 

w  lb.;  Chadwick  v.  H^tley,  2  Coll.  137. 

^1  Merlin  V.  Blagrave,  25  Beav.  137;  Re  Frimroee,  f3 
Beav.  590;  Goodson  v.  Ellison,  3  Russ.  583;  Gardiner  v. 
Downej,  22  Beav.  397. 

^'  Peaobsoot  R.  R.  Co.  v.  Mayo,  $(^U».  ^06. 

^  Wedderbnm  v.  Weddwbani,  2  Keen,  lff2;  Manch  v. 
Qoic^orel),  5  Mylne  &  0.  170;  Ov^is|»n  v.  iPap&ter,  3 
JIare,  503. 

1*  lb. 

1^  fowler  V.  Wyatt,  24  Beav.-^KS;  IfiHar  w.  Giwg,  6 
Beav.  433. 

>*  Re  eater's  Tnuita,  £5  JQIeaar.  m;  9fi  Wffi^X,  3  Kay 
*  J.  4J9. 

"Moor's  App.  JO  iEfarr,  435;  Qjnospjey^Alejrander,  3       | 
^  Rus9.  137;  Fleti^er  v.  Stepirensqm  3  Hare,  d70;  Waller  v. 
^arce^t,  24  Beav.  413. 

f«45.  ,J»0trth9i^i(m0iffm^--^^ 
«4Ui&iartketraatoe  ^  poy  Qi^^.iai^ifyD4B,,Qc.J^ 
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outsiders  to  paj  anything  to  tlie  trustee.^  Legal 
advice  will  not  protect  a  trustee  in  making  im- 
proper payments,^  but  he  will  hot  be  held  for  any 
costs.'  In  America,  the  advice  of  counsel  general- 
ly  protects  the  trustee  in  his  payments.*  Trustees 
are  not  held  to  know  foreign  law,  or  that  of  vari- 
ous jurisdictions.'  If  a  trustee,  being  in  doubt  as 
to  the  equities,  appeals  t3  the  court,  he  will  be  al- 
lowed expenses  and  costs.'  The  trustee  will  be 
protected  by  a  decree  of  court,  but  if  he  appeals  he 
may  have  to  pay  costs.^  If  a  trustee  i)ays  the 
wrong  person,  he  will  not  be  held  for  the  interest.' 
An  excessive  payment  to  a  cestui  qus  trust  can  be 
recovered,'  or  the  trustee  can  reimburse  himself 
from  other  funds  of  the  cestui  qvs  trust  in  his 
Lands.  ^° 

^  Beddoes  v.  Pugh,  26  Beav.  407;  Smith  v.  Balden,  33 
Beav.  262;  Gresswell  v.  Dewell,  4  Giff.  460;  Wells  v. 
Mallon,  31  Beav.  48;  Abbott  v.  Reeves,  49  Pa.  St.  494; 
88  Am.  Dec.  510. 

«  Re  Knight's  Trusts,  27  Beav.  49;  Bonlton  v.  Beatd, 
3  De  Gex,  M.  k  G.  603;  Doyle  v.  Blake,  2  Schoales  & 
L.248. 

8  Wade  V.  Dick,  1  Ired.  Eq.  313;  Devey  v.  Thornton, 
9  Hare,  232. 

*  Bradley's  App.  89  Pa.  St.  614;  Savings  Fund  App. 
76  Pa.  St.  203;  Miller  v.  Proctor,  20  Ohio  St.  444. 

^  Miller  v.  Proctor,  20  Ohio  St.  444;  Re  Hellman's 
Will,  Law  B.  2  Eq.  363. 

•  Loring  v.  Steineman,  1  Met.  207;  Woodruflf  v.  Cook, 
47  Barb.  304;  Petition  of  Bapt  Church,  51  N.  H.  424; 
Crosby  v.  Maun,  32  Conn.  482;  Tillinghast  v.  Coggeshall, 
7  R.  I.  383;  Merlin  v.  Blagrave,  26  Beav.  137;  Gardiner  v. 
Downes,  22  Beav.  397. 

"^  Tucker  V.  Homeman,  4DeGez,  M.  &  G.  395;  Ldr- 
ing  7.  Steineman,  1  Met.  207. 
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B  Saltmarsh  v.  Barrett,  31  Baav.  349. 

•  Harris  v.  Harris,  29  Beav.  110;  Bajmard  v.  Woolley, 
20  Beav.  583;  Eaves  v.  Hickson,  30  Beav.  136. 

10  Dibbs  V.  Goren,  11  Beav.  483. 

$  846.    Distribution   of   fund,  contixiuecL — In 
case  of  too  large  a  payment,  the  parties  usually 
have  to  rely  upon  their  legal  remedies;*  and  creditors 
may  recover  any  excess  paid  if  the  time  is  within 
the   statute.*     Courts  will  order  the  payment  of 
small  sums  without  administration.^   Payment  may 
be  made  to  sur^dving  partners;*  and  if  a  payment 
is  made  to  a  minor,  the  trustee  has  no  farther  re- 
sponsibility.*    Payment  to  any  one  designated  by 
the  cestui  qiie  trust  h  good,'  but  if  made  after  the 
decease  of  the  trustee  it  would  not  be  binding.' 
In  paying  to  an  agent,  his  authority  must  be  scru- 
tinized by  the  trustee,  or  the  latter  will  be  Hable 
in  case  of  loss.^     A  person  to  whom  a  fund  right- 
fully belongs  may  proceed  at  law  against  the  one 
to  whom  it  was  wrongfully  paid.®     Where  distri- 
bution is  doubtful,  and  a  bill  to  determine  it  is 
filed,  all  parties,  whether  successful  or  otherwise, 
may  have  their  costs.** 

1  Neal  V.  Maxwell,  40  Miss.  726;  Noble  v.  Brett,  24 
Beav.  499;  Downes  v.  Bullock,  25  Beav.  54;  Bate  v. 
Hooper,  5  De  Gex,  M.  &  G.  338. 

2  Jervia  v.  Wolferstan,  Law  R.  18  Eq.  18;  Fordham  v. 
Wallis,  10  Hare,  217;  Dilkes  v.  Broadmeed,  2  GiflF.  113. 

'  Hinnings  v.  Hinnings,  2  Hem.  &  M.  32. 

*  PhiUips  V.  Phillips,  3  Hare,  289. 

*  Nelson  v.  Stocker,  4  De  Gex  &  J.  458;  Overton  v. 
Baunister,  3  Hare,  603. 

•  Kiddill  V.  Farnelt,  3  Smale  &  G.  428;  Harrison  v. 
^her,  2  De  Gex  &  S.  436. 
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7  Jochnmsen  v.  Snff.  Sav.  Bank,  3  Allen,  87;  Moore  v. 
Smith,  11  Rich.  569;  Adams  v.  Jones,  39  Ga.  479;  In  re 
Jones,  3  Drew.  679;  Bums  v.  Ford,  1  Bail.  607. 

^  Eaves  v.  Hickson,  30  Beav.  136;  Ashby  v.  Blackwell, 
2  Eden,  299;  Sloman  v.  Bank  of  England,  14  Sim.  475. 

•  Farrell  y.  Smith,  2  BaU  &  B.  337. 

^®  Merlin,  v.  Blagrave^  25  Beav.  134;  Boreham  v.  Big- 
sail,  8  Hare,  134, 
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EECENT  COMBINATION  TRUSTS.* 

S  347.  Origin. 

$  348.  How  crested. 

i  349.  Legality. 

J  350.  Public  policy. 

i  351.  Combinations  in  stocks. 
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$  353.  Powers  and  duties  of  trustees. 

$  354.  General  suggestions. 

}  847.    Origin.— Although    "competition  is  the 
life  of  trade,"  it  is  a  feature  of  the  manufacturing 
and  business  interests  which  has  constantly  annoyed 
and  disturbed  those  who  came  in  contact  with  it. 
The  large  manufactories  and  large  dealers  are  able 
to  compete  with  the  smaller  ones,  greatly  to  the  ad- 
vantage of  the  former  and  tbe  disadvantage  of  the 
latter.     The  increase  of  production  in  proportion  to 
the  demand  has  naturally  reduced  the  profits,  as  all 
prices  would  be  affected   by  the  growing  supply. 
The  small  traders  could  not  continue,  as  the  volume 
of  their  business  at  the  jMX)fits  received  would  not 
give  them  a  living.     It  seemed  necessary,  or  at 
least  desirable,  to  devise  some  way  of  keeping  up 
prices,  and  this  could  be  done  only  by  some  power- 
ful combination  that  would  practically  "comer"  th& 
market.    The  small  firms  have  be®tt  discontinuing^ 
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arid  ths  larger  foun.d  it  difficult  to  conduct  business 
profitably.  It  was  apparent  that,  the  thing  needed 
was  a  monopoly,  and  to  get  that  a  powerful  combina- 
tion was  necessary.  All  the  known  combinations 
or  methods  were  insufficient  to  compass  the  residt 
desired.  Something  new  was  needed,  and  it  was 
.found  in  the  modem  "trust."  This  is  the  origin 
and  cause  of  these  trusts,  and  these  causes  are  still 
operating,  and  these  "  trusts"  have  been  rapidly  in- 
creasing. 

$  348.  How  created.  —  These  "  trusts  "  are 
large  combinations  in  various  departments  of  trade 
or  business,  and  may  be  developed  in  any  way  that 
will  produce  a  monopoly.  All  members  of  the 
combination  are  in  it  for  profit,  and  they  had  their 
choice  to  go  in  or  take  the  risk  of  being  crushed 
out.  They  are  generally  secret  trusts,  until  fully 
developed,  as  publicity  would  interfere  with  the 
ease  of  organization.  The  "trust"  may  be  one 
large  business  or  establishment,  or  it  may  be  a 
**  pool,"  or  it  may  be  a  union  of  several,  who, 
wiiile  they  continue  and  manage  their  own  busi- 
ness, are  acting  in  concert  upon  a  system  de- 
veloped and  laid  down  for  all  interested.  Larger 
corporations  will  buy  up  smaller  ones,  and  larger 
merchants  will  swallow  up  the  little  ones.  The 
organization  may  be  efiected  in  a  multitude  of 
ways,  the  result  accomplished  rather  than  the 
means  resorted  to  being  the  chief  factor  of  in- 
terest. And  the  method  of  distributing  or  divid- 
ing the  profits  may  vary  as  greatly  as  the  plan  of 
organization.  In  England,  "  Cost  Book  Mining 
Companies,"  which  are  very  similar,  have  been  in 
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existence  for  many  years,  and  their  legality  has 
been  unquestioned.  Trusts  have  been  organized  of 
many  kinds;  the  oil  trusts,  sugar  trusts  and  car 
trusts  are  among  the  most  prominent.  The  law  in 
these  cases  is  unsettled  and  the  decisions  few,  ow- 
ing to  the  short  time  they  have  been  in  existence; 
stil],  there  are  some  decisions  upon  them.^ 

1  Mallory  v.  Russell,  N.  W.  Rep.  102;  Treat  v.  Hills. 
32  N.  W.  Rep.  517;  Credit  Mobilierv.  Commonwealth,  67 
Pa.  St.  233;  Kicker  v.  American  Loan  &  Trust  Co.  140 
Mass.  346. 

$  849.  Legality.— There  are  many  points  to  be 
considered  when  the  legality  of  such  a  trust  is  in 
question,  and  the  whole  matter  is  one  that  is  still 
open.  The  question  of  perpetuities  arises  at  the 
very  outset,  and  while  such  trusts  may  exist,  they 
cannot  contravene  the  law  relating  to  perpetuities, 
as  there  is  nothing  charitable  in  their  character.  "* 
There  is  no  difficultybecause  of  changing  the  cestuia 
qtie  tru8t,  as  there  is  no  special  requirement  as  to 
them;  if  they  are  any  of  a  class  it  is  sufficient.' 
Whether  a  trust  may  legally  exist  with  the  avowed 
purpose  of  carrying  on  business,  is  a  doubtful  ques- 
tion, and  frequently  depends  upon  local  statutes.* 
Another  question  comes  from  the  form  of  organiza> 
tion.  These  are  not  regularly  incorporated  compa- 
nies, but  they  are  trying  to  gain  all  the  advantages 
and  avoid  all  the  disadvantages  that  they  would 
labor  under  if  incorporated;  and  still  they  are  not 
incorporated,  and  in  a  certain  sense  are  merely 
large^partnerships.* 

*  Cook  on  Trusts;  Current  Corporation  Matters,  by 
Charles  F.  Beach  Jr.  in  The  Railway  and  Corporation  Law 
Journal  of  March  10,  1888. 
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2  Holme«i  V.  Mead,  52  N.  Y.  332;  Hone  v.  Van  Schaick, 
7Pai  e.  2i:i. 

^  Couk'ing  V.  Washin7ton  Univcxaity,  2  Md.  Oh.  497; 
Harrison  v.  Harrison,  33  N.  Y.  543. 

^  Sti'asoii's  Am.  Stat.  Law,  §  2703;  Scott  v.  Ison,  34 
B3av.  434;  Ex  parte  Garland,  10  Ves.  110;  Power  v. 
Cassidy,  79  N.  Y.  602;  Holmes  v.  Mead,  52  N.  Y.  332. 

*  Cook  oa  Stock  i  &  Stockholders,  ch.  29;  Cook  on 
Trusts.  19;  State  of  Louisiaia  v.  American  Cotton  Oil 
Trust,  1  R'y  &  Corp.  Law  J.  509  (1887). 

$  850.  Public  policy.  —Inasmuch  as  these  trusts 
are  created  for  the  purpose  of  producing  a  monop- 
oly, killing  competition,  and  benefiting  the  few  at 
the  expense  of  the  many,  the  question  of  their  be- 
ing contrary  to  public  policy  is  a  serious  one.* 
The  tendency  is  to  consider  them  as  contrary  to 
public  policy,  and  the  case  is  still  stronger  where 
the  purpose  is  practically  to  secure  a  "  comer  "  in 
the  market.^  The  object  of  these  trusts  is  to  bring 
about  just  those  things  which  it  is  the  object  of 
the  law  and  public  policy  to  avoid,  and  it  is  rather 
a  question  of  shrewdness  in  keeping  back  the  real 
purposes  of  the  trusts  than  any  doubt  of  their 
illegality  that  so  far  sustains  them. 

1  Moore's  Eun  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  St. 
173;  Amotv.  Pittston  Coal  Co.  68  N.  Y.  558;  Central 
Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666;  India  Bigging 
Assoc.  V.  Kock,  14  La.  An.  168;  Craft  v.  McConoughy, 
70  III.  340;  Kellogi?  v.  Larkin,  3  Finn.  (Wis.)  123;  Green- 
liool  on  Public  Policy,  660;  Hooker  v.  Vande water,  4 
Denio    349. 

"^  Sampson  v.  Shaw,  101  Mass.  146;  Stanton  v.  Allen,  5 
D'^no.  434;  Central  Shade  Roller  Co.  v.  Cushman,  143 
]\Iass.  353;  ll?^ymond  v.  Leavitt.  46  Mich  447;  Clanecy  v. 
Onrmda  ;o  Fine  Salt  Co.  62  Barb.  395;  Marsh  v.  Ru8<=ell, 
0i>  N.  Y.  288;  Skrainka  v.   Scharringhausen,  8  Mo.  App. 
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622;  Ontario  Salt  Co.  v.  Merchants'  Salt  Co.  18  Grant 
Ch.  540. 

$  851.  Coinbinations  in  stocks. — These  are 
more  questionable  in  their  character  than  almost 
any  of  the  others.  They  are  handled  with  ^^reater 
secrecy;  they  are  more  injurious  in  their  results  and 
wifle-spread  in  their  influence.^  The  manner  of 
holding  stocks  is  peculiar;  the  holders  being  agents 
rather  than  trustees,  and  each  owner  can  demand 
the  number  of  shares  belonging  to  him  at  any  time, 
and  even  if  the  owners  have  given  irrevocable 
powers  of  attorney,  or  proxies,  they  will  not  be  bind- 
ing upon  them.®  If  these  stocks  were  tied  up  or  to 
be  held  for  any  protracted  time,  the  agreement  would 
be  in  restraint  of  trade,'  and  a  plan  to  make  the 
stock  non-transferable  would  be  more  clearly  open 
to  the  same  objection,  as  well  as  others."*  *  These 
trusts  are  in  constant  danger  of  disintegration,  as 
the  power  of  the  trustees  to  hold  these  stocks  in 
fa»^e  of  a  demand  for  them  by  the  real  owners,  is 
more  than  a  questionable  one. 

^  Zimmermatin  v.  Jewett,  19  Abb.  N.  C.  459;  Hafer  v. 
New  York  R.  R.  Co.  14  Cin.  Law  Bull.  68. 

2  Brown  v.  Pacific  Mail  Steamship  Co.  5  Blatchf.  525; 
WoodrufiF  v.  Dubuque  R.  R.  Co.  30  Fed.  Rep.  91. 

^  Hivemeyer  v.  Havemeyer,  86  N.  Y,  618;  Fisher  v. 
Bush,  35  Hun,  641 . 

*  Kino^nan  v.  Spurr,  7  Pick.  234;  Harper  v.  Raymond, 
3  Bosw.  29. 

^  353.  liiability  of  trustees  and  quasi  cestuis 
que  trust.— It  is  quite  definitely  settled  that  the 
trustee  who  manages  a  trust  business  is  liable  per- 
sonally, and  he  can  in  no  way  be  protected  from  it.^ 
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Of  coarse  any  creditors  of  a  trust  have  a  remedy 
against  the  trust  property."  The  ceatuis  que  trust 
are  x^ot  liable  for  the  debts  contracted  by  the  trustee 
in  the  management  of  tlie  trust.'  The  ceatuis  que 
trust  are  free  from  all  liability  to  creditors,  but  they 
are  liable  to  the  trustee,*  unless  they  are  especially 
exempted  from  it.'^  It  may  be  said  that  the  liability 
of  the  trustee  is  quite,  if  not  entirely,  the  same  as  if 
he  were  the  absolute  owner  of  the  stock.*  The  only 
possible  way  to  avoid  the  trustee's  liability  is  to 
make  an  irresponsible  party  the  figure-head,  and 
even  then  the  real  party,  if  discovered,  will  be 
liable.^ 

^  Jones  V.  Seligman,  81  N.  Y.  190;  Rogera  v.  Wheeler, 
43  N.  y.  598;  Thompson  v.  Brown,  4  Johns.  Ch.  619; 
1  Parsons  on  Contracts  (6th  ed.)  121. 

«  Gaudy  v.  Babbitt,  56  Ga.  646;  Wylly  v.  Collins,  9  Ga. 
22.S;  Ferrin  v.  Myrich,  41  N.  Y.  315;  MuHiaU  v.  Williams, 
32  Ala.  489;  New  v.  NicoU,  73  N.  Y.  127;  Montgomery 
y.  Evejeigh,  1  McCord  Ch.  267. 

3  Xew  V.  Nicoll,  12  Hun,  431;  Stanton  v.  King,  8  Hon, 
4;  Burch  v.  Breckenridge,  16  Mon.  B.  482;  Ex  jiarte  Gar- 
lai  d,  10  Ves.  110;  Re  Stanton  Iron  Co.  21  Beav.  164; 
Snuth  V.  Anderson,  Law  Bep.  15  Ch.  Div.  247;  Credit 
Mobilier  v.  Commonwealth,  67  Pa.  St.  233. 

^  NewFV  Co.  V.  M^ss,  14  Beav.  64;  Mitcjhell's  Case,  L^w 
^  d  Eq[.  363;  King's  Case,  Law  R.  6  Ch.  App.  196;  James 
y.  May*  Law  R-  6  H.  L.  Cas.  328;  Henn.ng  y.  Maddick, 
ii&wK.  7  Ch.  App.  395;  Hughes  v.  Indian  Co.  Law  R.  22 
>Ch.  Div.  661. 

'^Gillan  v.  Morrison,  1  De  Gex  &  S.  421;  Ex  parte 
Cjbipp^dfde,  4  De  Gex,  M.  ^  G.  19. 

*  Cunningham  v.  City  of  Glasgow,  Law  R.  4  App.  Cas. 
607;  Davis  v.  Essex  Soc.  44  Conn.  582;  Hoare's  Case,  2 
Johns.  &  H.  229;  Muir  v.  Gty  of  GUflgQW  Bank,  Law  R. 
4  App,  Cas.  837. 

"^  Davis  V.  Stevens,  17  Blatcbf.  259;  Castlemimv.  Holn^ 
^^JMmb.  J.  J.  1;  Qflise  v.^SwdU.  ^LO  led.  "B,^  JfSL 
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$  358.    Powers  and  duties  of  trustees. — These 
trustees  hold  for  a  fixed  term,  and  a^  e  elected,  t  ither 
annually  or  for  a  certain  time.^     They  have  more 
absolute   and  independent   powers  than   truBtees 
generally   have.      They   control   the   whole    man- 
agement of  the  trust,  and  can  treat  the  interests 
and  wishes  of  the  beneficiaries  with  more  or  less  of 
impunity,  being  held  to  account  only  in  cc*se  of  a 
breach.'     The  powers   and  duties  are  so  vaiiable 
that  it  is  not  easy  to  attempt  to  define  them,  the 
trust  instruments  in  each  case  determining  for  the 
most  part  the  scope  to  be  allowed  the  trustees  cf 
each  particular  trust.     The  coujpensation  is  usually 
expressly  stated;  otherwise,  it  will  be  such  reason- 
able compensation  as  trustees  usually  receive.     If 
a  trust  is  held  to  be  illegal,  the  court  will  leave  it 
where  it  finds  it,  giving  no  relief  to  either  party.' 
It  depends  upon  the  particular  trust,  or  circum- 
stances of  it,  whether  an  interested  party  can  draw 
out  of  the  trust  at  any  time.*    The  taxation  of  the 
trust  property  depends  upon  the  local  statutes  and 
the  nature  of  the  property,  whether  realty  or  per- 
sonalty.*   The  trust  property  cannot  be  held  for 
the  individual  debts  of  the  trustee,'  but  the  bene- 
ficiaries* interest  can  be  reached  by  their  creditors.^ 
If  the  trustee  commits  a  breach,  he  may  be  removed 
or  enjoined.®     Whenever   the  trust   is  financially 
embarrassed  it  will  be  terminated.'     Whether  a 
receiver  of  such  trusts  can  be  appointed  is  a  doubt- 
ful question.'* 

^  Boone  v.  Citizens'  Bank,  84  N.  Y.  83;  Farmers'  Loan 
&  Trast  Co.  V.  Hughes,  11  Hon.  130;  De  Peyster  v. 
Beekman,  66  How.  Pr.  90. 

>  Simonton  v.  Sibley,  122  U.  S.  220;  Smith  v.  Andar- 
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son,  Law  R.    15  Ch.   Div.   247;  Milk  v.  Hurd,  29  Fed. 
Xlep.  410. 

B  Re  Padstow  Assoc.  Law  R.  20  Ch.  Div.  137. 

*  Smith  V.  Virgin,  33  Me.  148;  Waterbury  v.  M'-rchant's 
X:x.  Co.  50  Barb.  157;  Smith  y.  Anderson,  Law  R.  15  Ch. 
X>iv.  247. 

^  Ricker  v.  American  Loan  &  Trust  Co.  140  Mass.  346; 
I*eopIe  V.  Smith,  83  N.  Y.  576;  People  v.  Assessors,  4:) 
OSr.  V.  154. 

*  Gibson  v.  Stevens,  7  N.  H.  352. 

7  Graff  V.  Boanett,  31  N.  Y.  1. 

8  Pvrry  on  Trusts,  0  816,  853. 

»  Bagley  v.  Smith,  10  N.  Y.  489;  Sieghortner  v.  Wriss- 
■enbomr20  N.  J.  E  i- 171;  Van  Ness  v.  Fisher,  5  Lans.  236: 
Howell  V.  Harvey,  5  Ark.  270. 

^^  Beach  on  Receivers,  §  596. 

$  354.  General  suggestions.— It  has  been  held 
that  statutes  authorizing  such  trusts  may  stanH/  and 
their  constitutionality  has  been  approved.*  These 
great  monopolies  naturally  excite  the  suspicion  and 
alarm  of  the  public  generally.  They  are  met  with 
op[K)sition  from  all  those  on  the  outside,  and  it  re- 
mains to  be  seen  what  their  future  will  be.  If 
they  are  strong  and  complete  enough  to  create 
monopolies  and  check  competition,  they  will  live 
and  thrive  in  spite  of  public  opinion;  if  they  are 
not,  they  must  be  short-lived,  for,  failing  in  the  chief 
objects  for  which  they  are  created,  they  will  fail 
in  everything. 

^  S'anghter  House  Cases,  16  Wall.  47;. Omaha  Horse  R. 
R.  Co.  V.  Cable  Tramway  Co.  3  Fed.  Rep.  324;  Saginaw 
Oas  Lig]\t  Co.  V.  City  of  Saginaw,  Fed.  Rep.  529. 

*  People  V.  Marx,  99  N.  Y.  377;  People  v.  Areneberg, 
105  N,  Y.  123;  Muim  v.  Illinois,  94  U.  S.  113. 
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[The  leferenoM  are  to  8eotloDi.l 

Acceptance  of  trust.    See  Disclaimxr. 

Dotice  and  acceptance  nnnecessary,  48. 

notice  important,  48. 

when  necessary,  when  optional,  1S2. 

express  or  implied,  132. 

when  presumed,  132. 

refusal  to  accept,  132. 

mode  of  acceptance,  133. 

shown  by  action,  133,  134 

must  be  complete,  133. 

words  and  actions,  how  oonstnied,  134^ 

shown  by  parol,  134. 
Accident  relieved  by  equity,  83L 
Account  claimed  from,  when,  328. 

where  there  has  been  laches^  328b 

under  an  express  trust,  328. 

infant  cesttU  que  trust,  328. 

death  of  receiver,  328. 

when  equity  will  and  will  not  relieve,  828. 
AccnmxQation.    See  Pxrfetuitt. 

trusts  for,  subject  to  rules  as  to  perpetnitiei^  100k 

effect  of,  how  avoided,  16Q. 

Thellnsson  act,  160. 

direction  for,  too  remote,  lOOl 

fund  used  ejfpres,  160. 

may  be  partially  void,  160. 

void,  but  bequest  or  devise  good,  1601 

if  «an  be  stopped,  devise  good,  160. 
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AcCTmulatioa-  {Continved. ) 

how  affected  by  statutes,  160,  288. 

limit  of,  201,  288. 
Acq^niascence  may  estop  claim  for  relief,  3S37. 
Actions,  by  whom  to  be  brought,  127* 

when  necessary,  127. 

securing  costs  of,  127. 

when  set  aside  in  equity,  127. 
Adm  JTiiiitrators.    See  Executobs. 

cannot  purchase  estate,  95. 

nor  join  in  purchase,  95. 

may  buy  of  innocent  third  party,  95. 

presumed  to  know  title,  95. 

must  account,  if  fraud  is  shown,  95. 

may  sell  and  ^ve  title,  100. 

purchaser  protected  if  innocent,  100. 

must  account  for  all  coming  to  their  hands^  100. 

all  their  expenses  to  be  paid,  358. 
AdTancement,  when  presumed,  75. 

purchased  by  husband  in  name  of  wifo^  75. 

by  wife  in  name  of  husband,  75. 

by  father  or  mother  in  name  of  child.  75. 

person  furnishing  consideration  standing  in  loco  pch 
rtntU  to  nominal  purchaser,  75. 

purchase  for  son  and  self  or  another,  75. 

purchase  for  child  already  provided  for,  75. 

purchase  in  name  of  son,  father  holding,  75. 

presumption  of,  how  rebutted,  75. 

mtention  controls,  75. 

subsequent  declarations,  75. 
Agent,  acts  of,  how  proven,  71. 

from  what  acts  of  trust  will  arise,  71. 

investing  money  of  principal,  71. 

investing  money  of  principal  with  bis  q^fllf  71. 

purchase  with  own  funds,  71. 

parcliase  with  coiisent  of  principal,  71. 
Agreement,  oral  statements  msufficiei^l^  70* 

subsequent,  ineffective,  70. 

such  as  create  trusts,  70. 

must  be  feasible,  70. 
Alienation.     See  ANXiciPATjojf, 

powers  of  wife  as  to,  183. 


IVDEX.  635 

AHenAtion— (Continued, ) 

wife  can  make  immediate  gift^  183. 

separate  estate,  183. 

maybe  void,  183. 

separate  estate  may  go  to  hnsbaad,  183. 

wife  liable  for  waste  or  misapplication,  183. 
Allegations,  all  breaohes  must  be  set  forth  in  plead- 
ings, 332. 

presumption  that  trustee  is  acting  in  good  faith,  332. 

trustee  not  liable  for  breaches  not  set  forth,  33^ 

misconduct  must  be  alleged,  332. 

sometimes  further  relief  may  be  claimedi  332. 
Answers  in  equity,  when  reixuired,  37. 

when  demurrer  proper,  37. 

admission  of  trust,  37. 

waiving  statute  of  frauds,  37. 

proving  the  trust,  37. 
Anucipation.     See  Alienation^;  Pebfjctuity. 

res^int  may  be  put  upon  it,  184. 

intention  to  restrain  sufficient,  184. 

right  of  restraint,  184. 

restraint  if  attached  cannot  be  avoided,  184. 

restraint  applies  to  realty  and  personalty,  18^. 

whether  restraints  effective  or  not,  184. 
Application  of  purchase  money.    See  Teusteikl 

general  rule,  302. 

purchaser  put  on  his  guards  302. 

raises  a  question  of  title,  302. 

purchaser  may  not  allow  breach  of  tnust^  302*. 

purchaser  need  not  look  after,  302. 

money  distributed  by  decree  of  court,  302. 

intention  of  settlor  regarding,  302. 

trustees  signing  receipts,  303. 

effect  of  receipt,  303. 

to  sell  and  exchange,  not  receipt,  303. 

whether  trustee  acting  in  gooa  faith,  303. 

receipt  to  be  signed  by  all  trustees,  303. 

one  trustee  cannot  sign  for  another,  303, 

liability  if  money  misapplied,  303. 

new  trustees  signing  receipts,  303. 

receipt  not  affected  by  appointment,  303L 

by  an  executor,  304. 
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Application  of  purdiase  money— (CTon^'nueeiL) 

knowledge  of  purchaser,  304. 

powers  of  execators,  304. 

nmudnlent  sales,  305. 

by  executors,  debts  improperly  contracted,  305w 

when  sales  are  void,  305. 

executors  and  administrators,  306. 

attorney  or  a  grant  of  executor,  306. 

purchaser  upon  his  guard,  306. 

same  rules  to  all  persons  in  fiduciary  relation,  306. 

if  fraud,  proceedings  may  be  reviewed,  306. 
Appointment  of  tnietees,  when  to  be  made,  13U 

by  whom  exercised,  131. 

power  of,  when  terminated,  131. 

interference  with,  by  courts,  131. 

rights  of  cestui  que  trust  as  to,  131« 

made  by  interested  parties,  145. 

requires  what,  145. 

effect  of,  145. 

by  their  predecessors,  145. 

when  property  transferred,  145. 

power  of,  arises  how,  145. 

power  of,  how  exercised,  145. 

by  cestui  que  trust,  145. 

of  new  trustees,  when  made,  145. 
Apportionment  of  rents  between  life  tenant  and  are* 
mainder-man,  207. 

sometimes  controlled  by  statute, '207. 

none,  of  dividends  or  annuities,  207. 

in  case  of  loss,  207. 
Aflwigrnee  can  stand  no  better  than  debtor,  112. 

cannot  exercise  a  power  for  own  benefit,  257* 

cannot  purchase  at  his  own  sale,  257. 

responsibility  for  trust  property,  257. 

conveyance  by,  257. 

sale  by,  must  be  regular  and  for  cash,  257. 

to  take  possession  of  trust  property,  259. 

lease  and  rent,  259. 

employment  of  debtor  by,  259. 

takes  rights  the  debtor  had,  260. 

holds  property  subject  to  same  inomnbrances,  260. 

chief  duties  of,  260. 
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to  recognize  creditors  in  schedule,  260. 

what  debts  to  be  paid  by,  260. 

mnst  exercise  diligence  and  good  faith,  262. 

liability  for  losses,  262. 

protection  from  lo  -ses,  262. 

given  the  benefit  of  doubts,  262. 

where  there  are  co-assighees,  262. 

sureties  on  bond  of,  262. 
Aasigxinieiit,  revocation  of,  25S. 

revocation  of,  creditors  assenting,  258. 

effect  of  death  of  debtor,  258. 

possession -of  assigned  property,  259. 

assignee  should  at  once  take  possession,  259. 
Attorney  and  client,  care  in  transactions  between,  94. 

client  can  will  property  to  attorney,  94. 

attorney  may  take  conveyance  in  fee,  94. 

if  actual  fraud,  constructive  trust  results,  94. 

same  rules  apply  to  all  similarly  situated. 
Banknipt,  claims  a^inst,  proven  by  trustee,  127. 

assignee  of,   receiving  trust  property,  when  should 
not,  159. 
Bankruptcy,  whether  a  cause  for  removal  of  trustee,  142. 

of  trustee,  equitable  may  pass  to  assignee,  150. 

following  trust  property,  160. 

remedies  for  parties  to  trust,  150. 
Bondholders,  trustees  for,  principles  relating  to,  907. 

right  to  mortgage,  307. 

ejecting  rents  and  profits,  307. 

accounting  and  borrowing,  307. 

corporation  mortgages,  308. 

mortgage  of  franchises,  309. 

mortgage  cannot  interfere  with  corporation,  309. 

equipments  of  railroads,  309. 

foreclosure  of  mortgages,  310. 

powers  of,  limited  or  extended,  310L 

follow  trust  for  sale  strictly,  310. 

conditions  of  mortgage,  310. 

liabUity  of,  310. 

when  protected  by  the  courts,  310. 
Cestui  que  trust,  who  may  be,  in  general,  25. 

the  sovereign,  25. 
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Cestui  que  trvust^iCtmUnueeL) 
a  State  or  the  United  States,  25. 
corporatioDB,  25. 
voluntary  associationB,  25. 
aliens,  25. 
infants,  25. 

illegitimate  children,  25. 
lien  of,  110. 

rights  and  remedies  of,  311,  318. 
injunctions,  311. 

cause  for,  and  when  granted,  311. 
removal  of  trustees,  312. 
entitled  to  know  condition  of  trust,  314. 
trustee  must  keep  books,  and  show  to,  314. 
appeal  to  courts,  314. 

may  substitute  property  of  equal  value,  318. 
remedy  of,  where  trace  of  property  lost,  318. 
action  at  law,  318. 

defense  for  mismanagement  of  trust,  318. 
corporations  and  firms  holding  trust  funds,  318. 
may  levy  against  co  trustees,  318. 
may  bring  action  for  money  had  and  received,  318» 
trusted  personally  liable  to,  319. 
trustees  recovering  from  third  persons,  319. 
amount  of  trustees'  liability,  319. 
loss  of  trustee,  not  offset  by  gains,  319 
remedy  usuallv  in  equity,  319. 
when  estopped  from  relief,  320. 
breach  of  trust,  320. 
concurrence  of  cestui  que  trust,  320. 
making  partial  recovery,  320. 
continuous  knowledge  of  misapplicationy  32D« 
breach  of  trust,  321. 
waiver  by,  321. 
effect  of  waiver,  321. 
release,  waiver  or  confirmation,  321. 
remedy  for  breach,  321. 
trustee  not  always  liable  for  breach,  321. 
Charitable  uses  or  trusts,  nature  of,  267* 
vagueness  and  uncertainty  of,  267. 
may  raise  a  perpetuity,  267. 
lease  of  land  for  charities,  267. 
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l)eqaest  valid,  trust  void,  267, 
will  not  fail  for  want  of  trustee,  267* 
histor^r  of,  268. 
definition  of,  269. 
limitation  of  objects  .of,  269L 
intention  of  settlor,  269. 
gifts  to  the  poor,  270. 
special  instances  of,  270. 
gifts  for  religions  purposes*  271. 
special  instajacee  of,  271. 
gifts  for  educational  purposes,. 273h 
special  instances  of,  272. 
other  gifts,  273. 
specifically  stated,  273. 
gifts  more  indefinite,  274. 
specific  cases  of,  274. 
uncertainty  of  gift,  275. 
particular  cases  of,  275. 
gifts  not  charitable,  276. 
unless  there  is  vagueness  or  nnpertauitgr,  276* 
special  cases  of,  276. 
benevolence  a  charity,  277. 
nQ$.a  charity,  277. 
private  unlike  public  charities,  277. 
pHpcmlea  of  law  applicable  to  them,  277. 
YoTd  if  too  vague  and  indefinite,  278. 
illustnttions,  278. 

void  if  settlor's  intention  unknown,  27$., 
for  two  separate  objects,  278. 
ot^  a  partial  application  made,  278, 
some  of  the  objects  good,  others  illeg^Ii  278.' 
special  charities,  279. 

gift  to  a  charity,  or  to  be  applied  to  on^  ii!79. 
settlor's  intention  to  be  fulolled,  279., 
ey  pres  doctrine,  27^,  -282. 
temporary  trustet  s,'  279. 
jurisdiction  of  courts,  279. 
ill^  gifts,  280. 
corporate  charities,  280. 
statutes  controling,  280. 
tmstees  designating  charitioi^.281# 
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trostee's  discretion,  281. 

discretion  of  their  successors,  281  • 

discretion  may  go  witl^  the  person  or  the  office^  281. 

definition  of  cypres^  282. 

exercise  of  the  q/  pres  doctrine,  282. 

a  prerogative  or  judicial  act,  282. 

how  the  courts  regard  the  doctrine,  282. 

how  construed  in  different  States,  2831 

specific  cases,  where  exercised,  284. 

impossible  or  illegal  directions  as  to  fond,  284. 

making  objects  certain,  285. 

holding  trustees  to  account,  285. 

church  trusts,  285. 

changing  objects  of,  286. 

specilic  cases  of  changing  objects,  286. 

statute  of  43  Elizabeth,  287. 

effect  of  43  Elizabeth  in  the  various  States,  287. 

perpetuities  and  accumulations,  288. 

xoreisn  jurisdiction,  289. 

pleaaing  and  costs,  290. 

statute  of  limitations,  291. 

incorporating  charities,  292. 

powers  of  charities  and  trustees  may  be  enlarged,  292. 

remedies  in  equity,  292. 

agreement  and  control  of  corporate  charities,  292. 

inll  not  revert  to  heirs  or  n<  xt  of  kin,  292. 
Ohoses  in  action,  may  be  assigned  in  trust,  27. 

some  cannot  be  assigned,  27. 
Go-administrators,  similar  to  co-executors,  155^ 
Co-executors,  may  or  may  not  be  liable  for  own  Mts 
on]y,  155. 

certainly  liable  for  others  in  some  cases,  155i. 

must  use  due  diligence,  155. 

liability  upon  bond,  155. 
Combination  trusts,  origin,  347. 

how  created,  348. 

generally  secret,  348. 
istribation  of  profits,  348L 
law  still  unsettled,  348. 
perpetuities,  349.   . 
cestuis  que  tmst,  349. 
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Coombination  truatii — {Cantimied,) 
not  incorporated  companies,  34^ 
public  policy,  360. 
their  objects,  350. 
combination  in  stocks,  351. 
method  of  holding  stocks,  351. 
rights  of  owners  of  stock,  351. 
liability  of  trustees,  352. 
liability  of  cestuis  que  trtist,  352. 
how  trustee  may  avoid  liability,  352. 
powers  and  duties  of  trustees,  353. 
tenure  of  office,  353. 
compensation  of  trustees,  353. 
withdrawing  from  trust,  353. 
taxation  of  trust  property,  353^ 
trust  property  liable  f ( r  what  debta,  353i 
trustee  committing  breach,  353. 
termination  of  trust,  353. 
appointment  of  receiver,  353. 
statutes  authorizing  them,  354 
probability  of  their  continuance,  364> 
Compensatioii  of  trustees,  of  assignee  for  creditors,  267* 
commission  or  lump  sum,  266. 
expenses  of  trust,  266. 
English  rule,  337. 
of  constructive  trusts,  337, 340^ 
and  as  executors  at  same  time,  337. 
expenses  of  trustees  a  lien  on  the  estate,  338. 
trustees  of  several  estates,  338. 
trustee's  lien  cannot  break  up  trust,  338. 
none  to  trustee  exceeding  authority,  338. 
trustee  may  look  to  cestuis  que  trust  for  balance,  338* 
all  expenses  of  administrator  to  be  paid,  338. 
trusteed  have  court  costs,  338. 
trustees  allowed  for  assistance,  338. 
improper  expenses  thrown  out,  338. 
disbursements  of  trustees,  339. 
incidental  and  necessary  expenses,  339. 
trustee  advancing  money,  339. 
settlor's  intention  may  determine,  340. 
may  be  stated  in  trust  instrument,  340. 
in  the  different  States,  custom  or  statute,  340»  341. 
FuKT  ov  Trusts— 46. 
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gross  sam  or  doable  commissions,  340. 

trust  coupled  with  an  interest,  340. 

runs  witUn  certain  limits,  341. 

commissions  on  principal  and  interest,  342. 

sums  received  instead  of  comnussion,  342. 

may  be  forfeited,  342. 

sometimes  an  accounting  required,  342. 

additional,  for  legal  services,  342. 

additional,  on  termination  of  trust,  342. 

where  resale  has  to  be  made,  342. 

trustee  of  insolvent  firm,  342. 
Consideratioxi,  where  valuable,  formalities  immaterial, 
42. 

trust  enforced  as  a  contract,  42. 

executory  agreements  enforced,  42. 

meritorious,  sufficiency  of,  49. 

if  lacking,  whether  trust  results,  80. 

must  be  paid,  whether  deed  acknowledged  it  or  not,  109. 

in  some  cases,  and  if  other  than  money,  no  lien  may 
exist,  109. 
OOBStructioxi,  of  words,  no  definite  rule,  54. 

according  to  testator's  intention,  54. 

positive  words  strongest,  54. 

according  to  intention  when  trust  created,  73. 

of  the  word  "trustee,"  79. 
Oonstnictive  trusts,  arise  from  fraud,  81. 

from  express  or  implied  agreements,  81. 

are  contrary  to  intention  of  parties,  81. 

equity  jurisdiction  over,  81. 

how  and  when  fraud  presumed,  81. 

I'Who.  trustees  under,  113. 

appointment  of  trustees  unnecessary,  113. 

parties  obtaining  corporation  property,  113« 

trustees  of,  114. 

fraudulent  conveyance,  114. 

debtor  as  trustee,  114. 

following  funds  of  estate,  114. 
Oonversiony  and  deposit  in  bank  should  be  made,  164 

trustee  Uable  for  any  negligence,  164. 

reasonable  time  for,,  allowed,  164. 

trustees  should  jiot.  mix  funds  with  own,  164* 
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perishable  character  of  tmst  property,  164 

specific  directions  may  prevent,  164. 

directions  to  sell  or  exchange  to  be  followed,  164, 

not  justifiable,  165. 

trustees  have  a  year  for,  201. 

frequently  in  discretion  of  trustees,  201. 

all  parties  must  act  in  good  faith  to  each  other,  201. 

income  received  by  life  tenant,  201. 

limit  of  accumulation,  201. 
Corporations,  directors  stand  in  fiduciary  relation,  92. 

and  private  interests  must  not  interfere,  92. 

directors  contracting  with  themselves,  92. 

with  third  parties,  92. 

directors  must  account  for  sales  and  profits,  92. 

President  buying  stock  increased  in  value,  92. 
irectors  trustees  for  stockholders,  92L 
Goats,  of  assignment,  266. 
in  charity  suits,  290. 
in  discretion  of  court,  290. 
joint  or  several  answers  of  trustees,  331 « 
generally  to  winning  party,  334. 
to  trustees  or  executors,  334. 
are  within  discretion  of  court,  334* 
in  bill  for  an  accounting,  334. 
increase  of,  334. 

as  between  attorney  and  client,  334. 
though  there  is  a  breach,  334. 
when  to  be  claimed,  334. 
in  case  of  disclaimer,  334. 
of  unnecessary  suit  by  trustee,  334 
trustees,  plaintiffs  or  defendants,  immaterial,  334. 
to  trustee  or  against  cestui  que  trust,  334. 
trustees  paying,  335.  * 

testing  sanity  of  trustee,  335. 
defaulting  trustee  gets  none,  335. 
trustee  at  fault,  gets  none,  335. 
getting  all  or  a  part  of,  335. 
suit  to  test  title,  335. 

where  trustee  has  improperly  conveyed,  335. 
a  personal  loss  to  trustee,  336. 
bill  for  construction  of  trust  or  will,  336. 
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distribatioii  of,  336. 

how  far  tniatee  liable  for,  336. 

charge  of  fraud  against  trostee  failing,  336. 

trustee  guilty  of  a  breach,  336. 
Oo-trustees  must  execute  duties  jointly,  152. 

wheu  become  acting  trustees,  152. 

one  may  act  as  agent  for  all,  152. 

act  of  part  the  act  of  the  whole,  152. 

in  some  cases  all  must  t^gree,  152. 

authority,  when  terminated,  152. 

liability  of,  may  depend  upon  agreement,  153. 

must  prevent  breach  of  trust  if  possible,  153,  154. 

liability  effected  by  declaration  of  truAt,  153. 

joint  lukbilitip^,  153,  154. 

in  case  of  joint  action,  154. 

running  unnecessary  risk,  154. 

must  try  to  remedy  wrong  action  of  aaaociates,  154. 

liability  for  funds  received,  154. 
Creditors,  trusts  for,  for  the  payment  of  debts,  226. 

genenU  or  partial  assignments,  226. 

for  all  or  a  part  of  creditors,  226. 

there  must  be  a  trustee  named,  226. 

any  debtor  has  right  to  assign,  226. 

not  affected  by  bankrupt  laws,  227. 

whether  an  act  of  bankruptcy,  227. 

bankrupt  laws  may  conflict  with,  227. 

preferences,  228,  242,  243. 

form  of  assignments,  229,  242. 

leases,  judgments  and  mortgages,  229. 

assent  of  creditors.  229,  233,  242,  245,  251. 

ratable  hona-fde  assignments,  220. 

fraudulent  assignments,  231. 

fraudulent  intent,  531.  . 

MO  much  power  or  time,  231. 

reservations  to  debtor,  231. 

presumption  of  fraud,  231. 

void  in  part,  231. 

effect  of  additional  instruments,  231. 

avoiding  assignments,  232. 

when  they  may  be  avoided,  232. 

revocation  of  assignments,  233. 
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Creditors,  trvLSts  for  ^Continued,) 
assignments,  how  enforced,  234. 
who  may  enforce,  234. 
execution  of  assignment,  235. 
duties  of  trustees  or  assignees,  235. 
application  of  purchase-money,  235. 
conspiracy,  235. 
assignments  by  partners,  236. 
rights  of  individual  partner,  236. 
general  and  special  partners,  236. 
who  may  be  assignees,  237. 
must  be  named  in  instrument,  237. 
unsuitable  person  as  assignee,  237. 
trust  will  not  fail  for  want  of,  237. 
what  property  may  be  assigned,  238. 
assigning  all  or  a  part  of,  238. 
what  passes  under  an  assignment,  239. 
what  does  not  pass,  240. 
for  whose  benefit  assignments  made,  241. 
may  secure  what,  241. 
what  cannot  secure,  241. 
nature  and  form  of  assignment,  242. 
parties  and  assent  to,  242. 
assignment  in  one  or  more  instruments,  242. 
annexing  schedules  to  assignment,  242. 
expenses  of  assignment,  242,  244. 
preferences,  how  given,  243. 
m  what  given,  243. 
special  provisions  in  assignments,  244. 
reservations  and  stipulations,  244. 
time  for  assent  and  execution,  244^ 
power  to  sell  or  to  compromise,  244. 
consideration  for  assignment,  245. 
trusts  in  assiniments,  246. 

assignments,  how  executed  and  acknowedged,  2^.. 
changes  in,  or  additions  to  assignments,  248. 
correcting  mistakes,  248. 
new  assignments,  248. 
acceptance  by  assignee,  249,  264. 
what  constitutes,  1^9. 
in  case  of  refusal  to  accept,  249. 
effect  of  acceptance,  249. 
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Oreditdra,  tnisti  iot^ConUnued,) 
deliveiy  of  property  to  assignee,  250» 
failure  to  deliver,  250. 
actaal  or  ^constractiye,  250. 
posflMsioii  sufficient,  250. 
removal  of,  unnecessary,  250. 
necessity  of  assent  of  creditors,  251. 
what  constitutes  assent,  251. 
goneral  or  partial  assent,  251. 
ittdihods  of  assent,  251. 
presumptions  as  to,  251. 
1^0 w  and  when  assignment  takes  effect,  2i52. 
effect  of  assignment  in  special  cases,  252. 
assignments,  how  construed,  253. 
real  estate  not  assigned  unless  mentioned,  253. 
word  ''good,*'  includes  what,  253. 
••ckim,^'  term,  253. 
'indorsement  and  dividends,  253. 
invalid  assignments,  2.54. 
fraud  or  injury  to  creditors,  254. 
assignments  valid,  if  ever  so,  254. 
assignments  fraudulent  on  their  face,  254. 
fraud  generally  question  of  fact,  254. 
never  presumeid,  how  proven,  254. 
previous  fraud  of  no  effect,  254. 
effect  of  invalidity  on  new  assignment,  25i» 
mortgages  in  nature  of,  255. 
effected  by  statutes,  255. 
powers,  how  changed,  255. 
powers  revocable,  255. 
revival  of  power  of  sale,  255. 
mortgages  protected  in  equity,  255. 
dividends  to  creditors,  261. 
upon  what  claims  to  be  paid,  281. 
preferences  and  doubtful  claims,  261.  ^ 

amount  of,  261. 
interest  when  computed,  261. 
controlled  by  local  statutes,  261. 
surplus  remaining,  261. 

creaitors  may  proceed  as  if  no  assigxunent,  263. 
may  ratify  an  assignment,  263, 
must  assent  to  assignment  within  time  specified,  263. 
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notice  of  acceptance,  263. 

cannot  oppose  assignment  after  acceptaace,  263. 

preferred  creditors,  263. 

vacancy  in  assigneeship  filled  by  conrt,  264. 

assignee  leaving  jurisdiction,  264. 

assignee  guilty  of  misconduct  or  neglect^  264. 

death  of  assignee,  264. 

paying  creditors  pro  rata,  264. 

release  by  creditors,  265. 

when  to  oe  given,  265. 

form  of  release,  265. 

costs  of  assignment,  266. 

assignee's  compensation,  266. 

compensation  forfeited,  266. 

general  and  special  expenses  of,  266. 
Curtesy  in  legal  estate,  125. 

in  equitable  estate,  125. 
I>ebts,  realty  and  personalty  liable  for,  196. 

barred  by  statute  of  limitations,  19i6. 

effect  of  trust  to  pay,  196. 

personalty  first  applied  to,  196. 

effect  upon  legacies,  196. 

personalty  exempted  from,  196. 
Declaration,  fiduciary  relations  of  parties  and  teniis  to 
be  disclosed,  35. 

voluntary  and  without  consideration,  35. 

consideration  chief  requisite,  35. 

illustrations  of  sufficient  and  insufficient,  35,  36» 
Delegated,  office  of  trustee  cannot  be,  151. 

trustee  may  obtain  assistance,  151. 

in  case  of  co-trustees,  151. 

asents  may  be  employed,  151. 

1^0  may  exercise  power  of  trustee,  151. 

trustee's  responsibility  for  agents,  161. 
Devise  of  trust  property,  129. 

statutes  sometimes  control,  129. 

trust  not  subject  of,  in  some  States,  129. 
'      legal  title  to  trust,  may  be  subject  of,  147* 

mortgaged  estates  pass  by,  147. 
Devisee,  execution  trust  by,  129. 

settlor's  intention,  con^lling^  129* 
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Discharge  of  tnurted,  by  whom  allowsble,  144. 

all  interested  parties  must  be  capable  of  acting,  144 

when  it  may  take  place,  144 

may  be  by  court,  344. 

by  consent  of  partiesr,  344. 

death  disposition  of  trust  property,  344. 

trust  fully  executed,  344. 

payment  of  money,  344. 

conveyance  to  female  cestui  que  trust,  344. 

fraud  or  concealment,  344. 

decree  of  distribution,  344. 
S&Bclaixner.    See  Acobftanox. 

method  of,  136. 

necessity  of,  135. 

time  of,  135. 

dating  from  when,  135« 

by  whom,  136. 

effect  of,  137. 

by  one  or  more,  137. 

understood  by  settlor,  137. 

special  powers  terminated  by,  137. 

by  part  must  be  known  before  rest  can  act,  137. 
DistributioxL,  not  always  safe  to  pay  out  trust  fond, 
345. 

or  for  anyone  to  pay  money  to  trustee,  345. 

protection  of  advice  of  counsel,  345. 

protected  by  decree  of  court,  345. 

excessive  payment,  345. 

legal  remedies,  346. 

of  small  sums,  34& 

to  sundving  partner,  346. 

to  minors,  346. 

to  agent,  346. 

doubtful  costs  of  process,  346. 
Dividends,  a  part  of  income  of  life  tenant,  2(KS» 

same  is  true  of  stock  dividends,  202. 

expressly  declared,  or  otherwise,  202. 

difference  between  cash  and  stock,  202* 

principal  or  income,  202. 

improvements,  202. 

Increase  in  live-stock,  202. 

how  much,  and  when  paid,  261. 
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Dower,  in  irast  estate^  125. 

in  equitable  estate,  125. 

in  some  States,  none  in  a  trust,  125. 
Dxy  trustee,  must  convey  legal  title  when,  193L 

soits  by  or  agiinst,  103. 

not  bound  to  convey,  193. 

dismissal  of  suits,  and  costs  of,  103. 

duties  of,  and  duration  of  trust,  193^ 
ZSar-mark,  money  has  none,  not  easily  followed,  317. 
Equitable  estates,  how  created  and  transferred,  47. 

assignable  or  alienable,  161. 

not  sssignable  in  some  oases,  161. 

liable  for  debts,  161. 

statute  of  frauds  not  applicable,  162. 
ZiState,  resulting  trust  in  part  of,  77. 
Executors,  cannot  purchase  estate  under  their  control, 
95. 

joining  others  in  purchase,  95. 

may  buy  of  innocent  purchaser,  95. 

such  sales  voidable,  95. 

purchaser  presumed  to  know  title,  95. 

if  actual  fraud,  must  be  an  accounting,  95. 

may  sell  and  convey,  100. 

purchaser  innocent  or  otherwise,  100. 

must  account  for  all  funds,  100. 

as  trustees,  157. 

whether  two  positions  independent,  157. 

presumptions  as  to,  157. 

"transferring  to  sellers  as  trustees,  157. 
.executors  or  trustees  responsible  for  loss,  157. 

trustee's  or  executor's  executor,  158. 

as  to  administrator  ie  bojiis  noUf  158. 
Executed  trusts,  construction  of,  50. 

rules  as  to  property  govern,  50. 

rule  in  Shelley  s  Case,  50. 
Executory  trusts,  definition  of,  51. 

intention  of  settlor  followed,  51. 

under  wills,  how  interpreted,  59. 
Expenses,  of  trustees,  339. 

necessary  for  running  trust  estate,  339. 

trustee  may  advance,  339. 

proper  expenses  allowed,  339. 


lixpreM  trusts,  at  common  law,  90. 

origin  and  definition,  30. 

in  writinff  or  by  parol,  30, 

parol  evidence  of,  31. 

evidence  of  consideration,  possession  and  non-pay- 
ment, 31. 
Extent  of  estate,  snch  as  the  natore  of  the  trust  de- 
mands, 116. 

may  be  larger  than  necessary,  116. 

may  be  increased  or  diminiwed,  116. 

cestui  que  trust  takes  same  as  tmstee,  116. 

title  in  fee  may  be  implied,  116. 

intention  of  testator  controls,  116. 

meaning  of  word  **  estate,"  116. 

life  estate  sufficient,  116. 
Formalities,  what  required  to  create  a  tmst,  34. 

nature,  object  and  parties  to  be  clearly  stated,  34i 

signature  of  the  settlor  required,  34. 

cestui  que  trust  establishing  trusts,  34. 
Fraud,  constructive  trusts  arise  from,  81. 

remedied  through  equity,  81,  82. 

when  presumed,  81. 

actual  fraud,  82. 

if  existing,  laws  inoperative,  82. 

from  ove^  acts  of  imposition,  82. 

misrepresentation  by  acts  or  words,  82. 

of  agent,  binds  principal,  82. 

interterence  with  sale,  82. 

of  a  third  party,  82,  85. 

trausactions  between  trustee  and  cestui  que  irwt,  88. 
Freehold,  trustees  of,  legal  owners,  194. 

powers  of  trustees  of,  194. 

possession  by  trustees  of,  194. 

repairs  by  trustees  of,  194. 

liability  of  trustees  of,  194. 

duty  of  trustees  of,  194. 
Gift,  motive  and  purpose  of,  35. 

expression  of  purpose  insufficient^  55. 

purpose  not  carried  out,  55. 

specific,  of  articles  worn  out,  200. 

of  articles  depreciating  in  value,  200. 

trustee  or  life  tenant  liable  for,  200. 
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life  tenant    to  teoeire,  thongh  remainder-iiuui  get 
nothing,  200. 
Chiardian  and  ward,  no  binding  agreement  between,  91. 

transaction  when  rehition  ceases,  91. 

innocent  purchaser,  without  notice,  91* 

gift  from  ward  to  gaardian,  91. 
Xgn^orance,  of  fact  relieved  in  equity,  83. 
Implied  trusts,  definition  of,  52. 

precatory  words  sufficient,  52. 

precatory  words  insufficient,  53. 

none  unless  court  Oan  enforce  it,  54k 

subject,  parties  and  objects  must  be  certain,  54. 

none  from  power  to  appoint,  54. 

creation  by  will,  59. 

no  presumptions,  Under  will,  59. 

words  of  purchase^  59. 

condition  construed  as  a  trust,  57. 

arise  from  valuable  consideration,  57* 

arising  from  salefi  57. 

none  where  there  is  an  express  trust,  57* 

no  presumptionsi  69. 

words  of  purohaie,  not  of  inheritance,  59* 

defective  limitations,  59. 

dififerent  limitations  as  to  personal  property,  60. 

personal  property,  intention  of  parties,  60. 
Xmprovemeiits  to  Se  made  by  trustee,  165. 

may  fall  on  life  tenant  and  remainder-man,  205b 
Inadequacy  of  oonsideration,  a  ground  for  lospi* 
cioD,  80. 

uilufficient  to  AToid  a  deed,  86. 
Incapacity,  meauihg  of,  87. 

equity  will  relieve  in  itome  instanoee^  87 
Income,  capital  otj  202. 

not  to  pay  for  fencing,  202. 

life  tenant  entitled  to,  203. 

if  not  readily  oOn verted,  203. 

■eillor's  intention  will  be  followed,  203r. 

to  life  tenant  fOr  one  year,  203. 

flodietimes  regnlated  by  statute,  203L 
llUiantii  carefully  protected  by  oonrte,  188k 

yexttoal  prope%  o^  188. 
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how  supported,  189. 

joining  in  bill  orcony63pnce^  188. 

real  estate  of,  189. 

lease  of  property  of,  189. 

conveying  ptc^rty  of,  189. 

trustee  purchasing  property  of,  ito. 

trustee  conTerting  property  of,  189. 

legislation  as  to  property  of,  189. 

proceeds  from  soiling  real  estate  of,  189. 
Ix^lttnctioxi,  foreign  courts  restrained  by,  29. 

if  disre^^u^ed,  remedy  is  for  contempt,  29. 
Insol^enoy,  life  tenant's  interest  goes  to  assignees,  206. 

in  case  of,  may  be  remainder  over,  206. 

income  to  cestui  que  trust  will  not  go  to  assignees,  206. 

remaining  interest  ol  cestui  que  t/rust  goes  to  assign- 
ees, 206. 

assignee  may  reeeive  nothing,  206. 
Xnsurance,  to  be  used  for  repairs,  205. 

between  life  tenant  and  remainder-man,  205L 

enforced  for  beneficiari^  under  will,  205. 
Interest,  when  trustee  liable  for,  171. 

if  liable,-  for  how  much,  171. 

how  computed,  171. 

when  it  ceases,  171. 

or  actual  profits,  as  cetXui  que  fruff^  elects,  171. 

when  compounded,  171. 
IxLTestmexit,  is  safe,  not  to  be  disturbed,  163. 

rule  as  to,  is  l^t  it  must  be  safe,  165. 

whether  there  can  or  should  be  a  conversion^  165. 

etsiui  que  trust  may  elect,  165. 

repairs  and  improvements  of  trust  property,  165. 

if  not  properly  made,  trustee  liable^  166. 

also,  if  made  in  own  name,  166. 

first  deposits  to  be  first -drawn,  166. 

trustee  should  not  loan  to  himself,  166. 

if  risky,  loss  to  trustee,  profits  to  cestui  que  trusty  166. 

made  by  trustee  or  by  debtor,  196. 

rules  as  to,  afilected  by  emergencies,  166. 

at  request  of  cestui  que  trust,  no  loss  to  trustee '166. 

assent  of  cestui  ^pte  trust  to,  166. 

in  personal  property,  167. 
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must  be  made  with  care  and  in  good  faith,  167. 

in  no  speculation,  167. 

when  extra  risks  may  be  taken,  167. 

in  stocks  of  private  corporation,  167. 

payment  must  be  in  lawful  money,  167* 

in  real  estate,  16S. 

where  fee  is  in  trustee,  163. 

if  temporary,  greater  freedom  allowed,  168. 

rules  of,  varied  by  statute,  168. 

discretionary  and  authorized,  169. 

to  be  mad^in  a  reisonable  time,  170. 

what  is  a  reasonable  time,  170. 
Jurisdiction,  over  foreign  personal  property,  28. 

over  foreign  real  estate,  28. 

courts  will  control  if  parties  are  within,  58. 

sometimes  when  both  property  and  parties  are  with* 
out,  28. 

of  courts,  originally  over  person,  29. 

so  now,  if  property  is  out  of  jurisdiction,  29. 

courts  cannot  decree  against  foreign  lands,  29. 

foreign  courts  reiltrainedby  injunctions,  29. 

foreign,  in  case  of  charities,  289. 
Laclies,  lapse  of  time,  326. 

special  cases  of,  326. 

mere  delay  to  enforce  claim,  326. 

equity  may  not  remedy,  326. 
Lapse  of  time,  when  a  bar,  when  not,  74. 
Leases,  trustee  cannot  renew  in  his  own  name,  89. 

nothing  can  be  gained  through  fiduciary  reJatioiii,  88L 

trustee  must  not  depreciate  value  of,  89. 

trustee  may  make,  192. 

implied  power  to  lease,  192. 

special  p  iwers  as  to,  must  be  followed,  192. 

renewal  of,  195. 

discretionary  powers  in  trustees,  195. 

if  renewed,  benefit  cestui  q-ue  trusts  195. 

right  to  renew  an  asset  of  the  tru^t,  195. 
Legacies,  barred  by  lapse  of  time,  74. 

follow  same  rules  as  to  debts,  197. 

erpecial  instructions  as  to,  197. 

difference  between  debts  and»  197. 
FLnrr  on  Trusts— 47. 
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executor  as  tmBtee  of,  197. 

executor  or  trustee  liable  for,  197. 

taken  subject  to  a  trust,  197. 
Legal  estates,  legal  interest  transferred  to  trualee,  46. 

where  legal  transfer  is  impossible^  46. 

partial  transfer  possible,  46. 

requirements  as  to  delivery  of  deed,  46. 

re*«ulting  trust  arises  from  conveyance  of,  7ft. 

to  whom  equitable  interest  will  result,  78. 

same  attributes  as  if  held  in  fee,  126, 

independent  of  equitable  estates,  126. 

managem^'ut  of,  devolves  upon  trustee,  126L 

vesting  in  cf^Kt  que  trust,  126. 

suit  by  trustee  or  cestui  que  trust,  126. 
I^en  waiver  of,  intention  deta>mines.  111. 

/receiving  security  not  a  waiver,  111. 

security  a  waiver  of,  111. 

evidence  of,  waiver  of.  111. 

securities  of  no  value,  111. 

.  aod  securities  unjust,  111. 

are  not  estates  in  land,  112. 

not  assignable,  112. 

an  indorser  may  enforce,  112. 

may  go  with  a  note,  112. 

exists  against  grantor  with  notice,  112. 

exists  against  purchaser  with  notice  or  donor  with- 
out, 112. 

exists,  price  in  grantee's  hands,  112. 
liiinitation,  statute  ot  grantor*s  lien  lost,  110. 

applicable  in  equity,  ^2. 

when  a  defense,  when  not,  322. 

change  of  jurisdiction,  322. 

when  it  wfll  not  run,  322. 

implied  trusts,  322. 

who  may  set  up,  322. 

pleaded  in  defense,  322. 

when  possession  is  advent  322. 

applies  to  implied  and  oonatructive  tmsta^  322. 

how  set  up,  323. 

between  trustee  and  cestui  que  trust,  323. 

in  case  of  fraud,  323. 


nmxx.  065 

L,  statute  of— {OonHnued). 

adverse  poBseBsioo,  323,  324. 

title  hela  as  collatenJ,  323. 

cestui  que  trust  settling  up,  323, 

charitable  trusts  323. 

cestui  que  trust  cognizant  of  adverse  holding,  324. 

disability  of  cestui  que  trust,  324. 

if  tmstee  is  barred  so  is  the  cestui  que  trust,  324. 
XCainteiLance.    See  Implied  Trusts. 

whether  words  in  reference  to,  crei^te  a  tmst,  50. 

when  trust  is  readily  implied,  56. 

court  will  apportion  funds,  56. 

termination  of ,  56. 

not  reached  by  creditors,  56. 

parent  should  support  his  child,  190. 

from  tmst  fund,  an  order  necessary,  190. 

parent  having  full  power  for,  190. 

step-father  not  liable  for,  199. 

trustee  having  discretionary  power,  190. 

mother  not  bound  for,  190. 

father's  obligation  ceases,  190. 

social  standmg  of  parties,  19U. 

specified  amount  and  increase  of  same^  190. 

when  granted,  191. 

how  much  and  when  allowed,  191. 

beneficiary  out  of  jurisdiction,  191. 

duties  and  liabilities  of  trustee,  191. 
ICarriage.    See  Married  Women. 

disposing  of  property  in  view  of,  96. 

where  there  is  consideration  for  transfer,  96. 

where  no  fraud  was  intended,  96. 
Harried  women,  trust  for,  124. 

effect  of  statute,  124. 

statute  executing  trust,  124. 

real  estate  sold  by  husband,  172. 

rights  of  husband  in  legal  and  equitable  estates,  172. 

such  rights  as  feme  sole,  172. 

property  of,  husband's  possession,  173. 

right  to  a  settlement,  173. 

settlement  made  when,  173. 

settlements  when  allowed,  173. 

settlements  when  not  allowed,  173. 
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settlement  waiveid,  173. 

property  to  sole  aud  separate  nse,  179. 

conditions  and  restrictions  imposed,  179. 

disposition  of  property,  179. 

devise  of  property,  179. 

debts  of,  180. 

contracts  of,  180. 

intention  to  charge  estate,  180. 

husband  trustee  for,  181. 

receipt  of  property  by  husband,  181* 

income  received  by  husband,  181. 

how  to  collect  claims  against,  182. 

statute  of  limitations,  182. 

equitable interestand  saving  reached bycreditora,  182L 

statutes  not  retroactive,  186. 

what  determioed  by  statutes,  186. 

husband  managing  property,  186. 

property  mingled  with  husbsmd's,  186. 

property  given  or  sold  to  husband,  186. 

husoand  acting  as  agent,  186. 

ma^  make  separate  estate  liable,  187. 

claims  against,  187. 

may  be  trustees,  187. 

rights  depend  largely  upon  statutes,  187. 
Kamage  articles,  trusts  under,  unlike  those  created 
by  will,  68. 

woids  favorably  construed,  58. 

settlements  after  and  before,  58. 

reformation  of,  58. 

rights  of  intervening  purchaser,  58. 

specific  performance  of,  58. 

settlements  enforced  if  possible,  58. 
Marriage  settlements,  will  be  favored,  61. 
Merger,  of  equitable  in  legal  estate,  128. 

must  be  in  same  proi>erty,  128. 

if  not  intsnded,  or  if  fraud  exists,  128. 

when  it  does  not  occur,  128. 
Misrepresentations,  equity  will  relieve,  82. 

of  material  facts,  a  fraud,  82,  84. 

knowledge  or  ignorance  of,  immaterial,  82. 

of  actual  facts,  not  opinions,  84. 


Hiflltake,  equity  will  ^ant  relief  f rom^  83." 
Jloldoe,  purchaser  having,  may  avoid  sale,  101. 

purchaser   to    be   compensated   for   improremantB, 
101. 

notice  to  agent,  notice  to  principal,  100.' 

notice  to  husband  not  notice  to  wife;  101  •• 

subsequent  purchasers  for  value,  101. 

actual  or  constructive,  101. 

bonorfide  purchaser  for  value  without,  112^ 

to  agent  sufficient,  112. 

contents  of  instrument  sufficient,  112. 

registry  of  deed  insufficient,  113. 

to  corporation  by  transfer,  113. 

of  sale,  to  be  such  as  instrument  requires,  256.- 

no  particular  form  necessary,  256. 

must  contain  all  essential  facts,  256. 

notice  of  adjournment  of  sale,  256. 
Parent  and  child,  sales  between  must  be  fair,  90. 

when  equity  will  relieve  in  case  of  undue  influence,  90^ 

same  rules  apply  to  any  one  in  loco  parentis,  90. 
Parol  evidence,  inadmissible  to  contradict  expressed 
intentions,  31. 

to  show  nature  of  trust  deed,  31. 

of  consideration,  possession  and  non-payment,  31. 

most  be  very  clear  and  satisfactory,  31. 

resulting  trust  established  by,  72. 

to  prove  trust  by  presumption  of  law,  72. 

to  prove  agreement,  72. 

facts  to  be  proven  with  certainty,  72. 

admissions  of  purchaser,  72. 

of  one  not  a  grantee,  72. 

of  parol  agreement  insufficient,  72. 

when  inadmissible  to  explain  deed,  72. 

not  affected  by  death  of  nominal  purchaser,  73. 

inadmissible  to  rebut  careless  instrument,  102. 

received  against  written  instruments  in  special  cases, 
102. 
Parol  trusts,  where  valuable  consideration  is  paid,  31. 

legal  and  beneiicial  estate  in  same  one,  31. 

subject  to  same  rules  as  if  written,  32. 

declarations,  when  made  32. 

admissions  of  cestui  que  trust,  32. 
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vagne  and  uncertain  declarationB  insafficient,  32. 

in  personalty,  not  realty,  32. 
Parties  to  actions,  tmstee  and  cestuU  que  trust,  329. 

sometimes  agents  are,  329. 

«o-tni8tees,  329. 

•trustees  disclaiming,  in  action  of  tort,  329. 

•tmstee  liable  for  tort,  330. 

^third  persons,  330. 

^claims  waived  against  any,  330. 

•representatives  of  trustee,  330. 

linsUand  of  female  trustee,  330. 

insolvent  trustees,  330. 

trustee  out  of  jurisdiction,  330. 

if  not  all  joined,  bill  may  be  amended,  330. 

trustees  against  co-trustees,  330. 

when  cestui  que  truat  may  not  be  joined,  330. 

when  wife  joined  with  husband,  331. 

if  parties  numerous,  part  may  sue  for  all,  331. 

sometimes  only  those  joined  held,  331. 

three  of  four  ^ustees  joined,  331. 

replevin  of  trust  property,  331. 
Perpetuitv.    See  Accumulation. 

.  rules  of,  apply  to  legal  and  equitable  estates,  159. 

change  of  rules  as  to,  159. 

limitations  as  to  time,  159. 

language  construed  to  avoid,  159. 

favors  cestui  que  trust  as  well  as  trustee,  159. 

as  applied  to  private  trusts,  159. 

as  applied  to  public  trusts  and  charities,  159. 

happening  of  contingencies,  159. 

disregarded  in  case  of  charities,  288. 

statutes  may  limit  charities,  288. 

not  always  allowed  in  case  of  charities,  288. 

similar  to  transgressive  trusts,  288. 

immaterial  who  charitable  beneficiary  is,  238. 
Personal  property,  trust  in,  created  by  parol,  38. 

terms  of  trust,  how  vari&i,  38. 

trusts  in,  not  affected  by  statute,  117. 

trust  in,  i^hen  executed,  117. 

delivery  of  property,  117. 

disposal  of  by  trustee,  U8, 
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Pleading,  in  charitable  suits,  290. 

information  or  bill,  without  formality,  290. 

form  and  nature  of  decree,  290. 

obtaining  injunction,  290. 

presumptions  not  set  up  by  demurrer,  325. 

trust  property  must  be  described,  333. 

parties,  dismissal,  multifariousness,  333. 

answer,  demurrer,  333. 

allegation  of  breach,  333. 

defendant  an  administrator  no  defense,  331* 

lapse  of  time  no  defease,  331. 

irregularities  in,  how  cured,  331. 

bill  in  eqaity,  trustee  process,  331. 

action  by  creditor  of  corporation,  331* 

all  interested  parties  joined,  331. 

when  demurrer  lies,  331. 

suit  in  name  of  previous  trustee,  331. 

bill  of  discovery,  defendant  must  answer,  331. 

school  trustees,  331. 

statute  of  liuiitatious,  no  defense,  331. 

denial  of  trusteeship,  no  defense,  331. 
Portions,  trusts  to  raise,  generally  from  income,  198. 

depend  upon  language  uf  instrument,  198. 

courts  hold  portion  vested,  if  possible,  198. 

sufficient  consideration,  198. 

powers  of  trustee  for  raising,  198. 

how  raised,  198. 

when  paid,  198. 

interest  sometimes  added,  198. 
Possession,  of  trust  estate,  how  determined,  127. 

settlor's  intention,  127. 

life  tenant,  127. 

of  personal  property,  127. 

trustee  should  immediately  take,  163. 

should  be  in  the  trustee,  163. 

notice  of  transfer  not  always  necessary,  163. 

equities  in  realty  different  as  to  notice,  163. 

promptness  required  in  reducing  to,  163. 

safe  investments  not  disturbed,  163. 
Powers,  seldom  implied,  62. 

"usual  powers,"  generally  sufficient^  62L 

coupledTwith  trusts,  103. 
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to  be  exercised  as  holder  deems  proper,  103. 

coupled  with  trusts  are  imperative,  103. 

must  be  executed,  103. 

are  sometimes  discretionary,  103. 

intention  of  parties  important,  103. 

what  words  sufficiently  imperative,  103. 

implying  trusts  from,  104. 

settlor's  intentions  must  not  be  defeated,  104. 

if  words  not  sufficiently  clear,  courts  will  remedy,  104. 

as  trusts,  105. 

execution  of,  106. 

execution  not  to  be  delegated,  106. 

by  whom  to  be  executed,  106. 

equal  distribution  may  not  be  made,  106. 

cUstribution  is  generally  jver  capita^  106. 

among  whom  distribution  is  to  be  made,  106. 

settled  by  construction  of  instrument,  203. 

of  trustee,  fixed  by  decree  of  court,  208. 

trustee  has  power  to  do  all  that  is  necessary  for  the 

trust  estate,  208. 
trustee  may  have  no  discretion  as  to,  208. 
none  beyond  scope  of  trust,  208. 
co-extensive  with  duties  of  trustee,  208. 
nearly  of  absolute  owner  in  trustee,  209. 
varied  by  trustee,  he  becomes  liable,  209. 
sometimes  trustee  has  a  discretion,  209. 
instructions  as  to,  from  court,  209. 
j^titrict,  how  exercised,  213. 
if  directory,  how  intended,  213. 
vacancies  among,  how  filled,  213. 
coupled  with  an  interest,  213. 
interpretation  of  language  of,  213. 
of  safe,  by  trustee,  213. 
discretion,  and  the  exercise  of  it,  214. 
discretionary,  controlled  in  equity,  214. 
discretionary,  how  limited,  214. 
inthenafcure  of  opinions,  214. 
continuance  or  survival  of,  214,  215. 
discretionary,  exercised  by  whom,  215. 
limited  to  particular  persons,  216. 
exercised  by  executors,  administrators,  and  assigns,  215. 
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not  exercised  after  time  it  is  to  QontiAae,  216. 

power  of  sale,  216. 

who  may  exercise  it,  216,  217. 

execntibn  of,  regulated  by  statate,  216. 

no  conversion  under,  216,  217. 

no  particular  language  to  create,  216. 

arises  by  imp  ication,  216. 

exercised  by  joint  executors,  216. 

exercised  by  administrators,  217. 

exercised  by  one  taking  by  implication,  217. 

exercised  by  acting  or  continuing  trustees,  217* 

coupled  with  a  trust,  217. 

exercised  by  survivors,  218. 

remoteness  of,  218. 

kinds  of,  discretionary,  219L 

of  appointment,  219,  221. 

a  condition  precedent,  219. 

implied,  219. 

exercised  strictly,  220. 

interference  of  courts  with,  226» 

how  controlled,  221. 

absolute,  not  favored,  221. 

efifect  of  injunction,  221. 

not  be  exercised  for  own  benefit,  221. 

execution  of  binding,  regardless  of  pledge,  221. 

should  be  exercis^ed  under  terms  intended,  222. 

special  requirements  as  to  execution,  222. 

may  be  ^ood,  thoush  instrument  worthless,  222. 

in  deed  and  in  will,  222. 

conveyance  or  disposition  of  property,  223. 

identification  of,  223. 

to  consent  to  n:arriage,  224. 

to  restrain  marriage,  224. 

as  to  property  in  case  of  marriage,  224. 

no  formality  as  to  consent  required,  224. 

consent  not  to  be  retracted,  224. 

to  mortgage,  225. 

special  powers  and  local  statutes,  225. 

special  powers  may  be  discretionary,  225. 

courts  may  exercise,  225. 

langatkge  of,  not  important,  255. 


generally  revocable,  265. 

of  sale  may  be  revived,  255. 

how  executed,  255. 

must  be  executed  strictly,  255. 

of  sale,  how  exercised,  256. 
Presumptions,  may  fail  in  part  only,  73. 

how  rebutted,  73. 

if  ignorant  of  rights,  none  exist,  325. 

after  lapse  of  time,  325. 

of  waiver  or  release,  where  disability  exists,  325. 

are  favored,  325. 

not  set  up  by  demurrer,  325. 
Principal   ana  agent,  may   deal  together  in  good 
faith,  93. 

interests  must  not  conflict,  03. 

principal  must  receive  benefit,  agent  none,  93. 

agent  taking  title,  a  trustee  ex  malejieio,  93. 
Profit,  cestui  que  trust  entitled  to  all,  69,  156. 

no  benefit  or  advantage  to  anyone  else,  69,  166. 

trustee  entitled  to  nothing  additional,  166. 

trustee  cannot  profit  by  death  of  cestui  que  trust,  156. 
Purchase.    See  Besultinq  Trust. 

by  dry  trustee,  96. 

where  cesttd  que  trust  attends  te  sale,  97. 

mortgagee  or  pledgee  purchasing,  97. 

devisee  may  purchase,  97. 

cestui  que  trust  may  purchase  or  devise,  97. 

where  fiduciary  relations  exist,  97. 

from  trustee  in  general,  98. 

consideration  insufficient,  98. 
Bebutter  of  resulting  trusts,  by  parol,  as  to  presump- 
tions, 73. 

by  evidence  of  contrary  intention,  73. 
Receiver,  when  appointed  after  removal  of  tmstee,  313. 

when  appointed,  313. 

causes  for  appointment  of,  313. 

parties  agreeing  upon,  313. 

appointed  promptly,  if  at  all,  313. 

courts  may  order  a  sale  instead  of,  313. 
Seduction  to  possession,  where  no  settlement  is  con- 
ceded, 175. 
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wife  may  have  a  settlement  before,  175. 

delivery  or  payment  sufficient,  175. 

legal  action  or  equitable  process  insufficieiity  175. 

when  actual  possession  is  insufficient,  175. 

judgment  or  decree  insufficient,  175. 

possession  of  security  insufficient,  175. 

receipt  insufficient,  175. 

holdmg  property  other  than  as  husband,  175* 

intention  of  husbuid  material,  175. 

■ale  of  securities  ai^d  investment,  175. 

part  payment,  176. 

husband  negotiating  note,  176. 

stocks  transferred  to  husband,  176. 

pledge  and  set-ofif,  176. 

receiving  dividends  or  interest,  176. 

receiving  money  due  on  mortgaj|;e,  176. 

husband  collecting  notes  due  wife,  176. 

must  be  during  life  of  husband,  176. 

where  husband  is  insolvent,  176. 

assignees  of  husband,  176. 

transfer  or  release,  176. 

as  to  creditors,  176. 

joint  ownership  of  husband  and  wife,  I76. 

joint  settlement,  176. 

settlement  barred  after,  176. 
Bemoral  of  trustees,  of  private  oorporations  by  state,  7. 

for  dishonesty,  nnfaithfnineas,  or  change  of  residence, 
139. 

for  change  of  religious  faith,  139,  286. 

disagreement  between  trustee  and  cestui  queinuti  139. 

for  refusal  to  do  certain  things,  139. 

other  causes  for,  139. 

suits  for,  139. 

not  for  ignoranoe  or  lack  of  judgment^  130. 

how  accomplished,  140. 

by  bill  or  petition  inequity,  141. 

who  may  brinff  process  for,  141. 

notice  as  to,  141. 

process,  in  what  court,  141. 

who  must  be  parties  to,  141* 

nerer  a  partial  removal,  1481 
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BenunciatioiL  of  trust.    See  Disclaimkr. 

requisites  for,  146. 

effect  upon  liability  of  tmstee,  146. 

failure  to  renounce,  146. 
Bepairs,  to  be  made  by  trustee,  165. 

equitable  and  legal  life  tenant,  204. 

income  and  timber  used  for,  204. 

remainder-man  may  have  to  assist  in,  204. 

income  pledged  for,  204. 
Besignation  of  trustees.    See  TxRiriNATioir. 

when  may,  and  when  may  not  resign,  143. 

who  responsible  for  costs  of,  143. 

what  courts  accept,  143. 

partial  resignation,  143. 
Hestraint,  from  sale  or  alienation,  162. 

even  equitable  estates  can  be  reached,  162. 
Basulting  trusts,  will  not  be  raised  in  favor  of  alien,  25, 

definition  of,  63. 

how  they  arise,  63. 

price  paid  by  one,  title  in  another,  64. 

arise  to  those  paying  purchase-money,  64. 

arise  from  natund  presumptions,  64. 

title  in  own  name,  n^oney  paid  by  another,  65« 

agent  taking  title  from  principal,  65. 

joint  purchasers.  66. 

when  created,  67. 

agreements  before  or  after  transfer,  67. 

future  parol  agreement,  67. 

pAvment  must  be  shown,  67. 

title  in  two,  money  paid  by  one,  67. 

same  rules  apply  tc>  personalty  as  to  real  estate^  68»  76. 

unless  personal  property  is  perishable,  68. 

other  fiduciary  relations,  69. 

embezzlement  of  funds,  69. 

grow  out  of  actions,  not  agreements,  70. 

none  arise  from  good  consideration  only,  70« 

established  by  parol^  72. 

not  enforced  after  lapse  of  time,  74. 

when  lapse  of  time  not  a  bar,  74. 

may  fail  if  purpose  illegal,  76. 

if  contrary  to  policy  or  statute,  76. 

if  vague  and  indefinite,  76. 
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effect  of  intentiottS,  76,  78. 

failure  by  lapse,  tru«t  to  gnoitordfdchHiBdr,  76. 

result  to  whom,  76. 

in  part  of  an  estate,  77. 

intention  to  benefit  grante^  77. 

to  execntors  as  trustees,  77. 

object  of  grant  charitable^  77. 

by  presumption,  sustained  or  rebttft^  by  ptaol,  78^ 

fraud  or  mistake,  78. 

valuable  conflideration,  78,79. 

by  deed  or  will,  and  no  trust  declareld,  79. 

residuary  clause  in  wiU  defeetive^  79. 

testator's  intention,  79. 

deed  containing  covenant  of  war^aty,  80. 

transfer  by  trustee  to  cestui  que  trusty  80. 
Sale,  agreed  upon,  grantor  is  trustee  for  grantee,  107. 

must  be  executed,  107. 

illegal,  or  grantee  seeks  to  avoid,  107. 

grantor  not  owning  projserty,  107. 

sale  may  be  either  pubho  or  private,  25^,  29?; 

when  not  invalidated  by  errors,  256. 

irregularities  waived,  256. 

sale  may  be  adjourned,  256^ 

power  of,  when  exercised,  256; 

sale  may  be  in  parts  or  in  iota,  2561 

for  what  reason  set  aside,  256. 

what  title  passes  under,  257. 

when  enjoined,  257. 

proceeds  of,  how  distributed,  257. 

purchase^at,  by  assignee,  257. 

conveyance  by  assignee,  257.- 

must  be  on  proper  authority,  257. 

must  not  be  on  credit^  257. 
Bale,  trustee  for,  form  and  i^oope  of  poi^er.'SOS. 

all  parlies  interested  should  nave  notiee  t>f  sak^  293. 

termination  of  power,  293. 

form  and  language  of  power,  293. 

who  may  exeaxiise  power,  299^- 

exchai^re  or  partition,  293.^ 

leasing  and  rentiogy  293. 

increasing  extent  of  power,  29di 
FUHT  OH  TausTS— 48. 


669*  sn>xz« 

Bait,  trustee  tar—{Conimtud,) 

sale  with  consent  of  c&Oui  que  tntgt,  203. 

does  not  authorize  a  mortgage,  294,  299. 

when  there  may  be  a  mortgage,  294^  299. 

expressed  or  implied,  294. 

MUing  for  cash,  294. 

manner  and  time  of  sale,  295. 

postponement  of  sale,  295,  298L 

order  of  court  to  sell,  295. 

■ale  must  be  to  best  advantage,  295. 

trustee  responsible  for  sale,  295. 

■ale  at  inadequate  price,  295. 

■ale  in  bulk,  295,  296. 

failure  to  create  competition,  296!. 

setting  aside  sale,  296,  297. 

trustee  furnishing  title,  296. 

trustee  purchasing,  296. 

trustee  employing  asent,  296. 

poweV  of  sale  not  delegated,  297. 

trustee  must  execute  conveyance,  297. 

private  sale  or  public  auction,  297. 

power  to  be  exercised  strictly,  2ffJ. 

sales  on  credit,  297,  299. 

setting  aside  sales,  297. 

within  what  time  sales  to  be  made,  298. 

when  right  to  sell  ceases,  298b 

notice  of  sale,  298. 

defects  in  sale,  298. 

defects,  how  attacked,  298. 

power  to  sell  after  redemption,  298. 

may  put  reasonable  conditions  on  sale,  299. 

trustee  covenant  against  own  acts,  299. 

delay  in  selling,  299. 

creditors,  precedent  and  subsequent,  299. 

Sowers  with  consent,  300. 
eath  of  one  whose  consent  is  required,  300* 
form  of  consent,  300. 
can  compel  a  consent,  300. 
consent  of  survivor,  300. 
who  may  be  purchasers,  301. 
no  breach  of  trust  allowed,  301. 
only  beneficiaries  can  avoid  sale,  301. 
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Bakings-bank  deposit,  trusts  or  imperfect  gifts,  44. 

intention  of  depositor  determines,  44» 

specific  cases,  44. 

assignments  of,  shown  by  parol,  44. 

beneficiaries  and  distribution  must  be  clear,  45. 

delivery  of  bank-book,  45. 
Secret  trueta.    See  CoNSTBUcnvE  Trusts. 

equity  will  enforce  or  declare  void,  99. 

a  Dill  of  sale  may  create,  99. 

hona-fde  purchaser  without  notice  protected,  99. 

purchaser  s  knowledge  of,  99. 

not  necessarily  fraudulent,  99* 

revocation  of,  99. 
Etocnrity,  personal,  generally  insufficient,  163. 
Beparauon  deeds,  contrary  to  policy,  but  binding,  185. 

some  deeds^  and  agreements  not  binding,  185. 

advisable  not  to  ^ve  trustees,  185. 

covenants  valid  against  husband's  creditors,  185. 

effect  of  renewing  marriage  relation,  185. 

trustee  failing  in  his  duty,  185. 

local  statutes,  185. 
Setoff,  claims  due  from  trustee  or  cestui  que  trust,  127. 
Settlement,  for  married  women,  when  made,  173. 

parties  must  be  in  jurisdiction,  173. 

may  be  claimed  in  what,  174. 

not  interfered  with  by  separation,  174. 

in  reversions  and  remainders,  174. 

where  husband  is  bankrupt,  174. 

if  one  made,  another  not  claimed,  174 

in   after-acquired   property  of   wife,  174. 

amount  of,  174. 

if  joint,  wife  holds  by  survivorship,  176. 

barred  after  possession,  176. 

for  wife  only,  177. 

for  wife  and  children,  177. 

must  be  during  life  of  wife,  177. 

wife  may  have  property  free  from  control  of  any  hus- 
band, 177. 

usually  trustee  not  needed,  177. 

form  of  seprurate  seti.lement,  178. 

specific  cases,  178. 

conveyance  to  feme  sole,  178. 
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contempUlaoii  of  nuurmge,  178. 

intention  as  to  continnance  of,  178b 
8ottlor,  in  general,  who  may  be,  6. 

the  king,  if  tnurt  oiearly  appears,  7. 

the  State,  by  statute  or  its  officials,  7. 

corporations,  subject  to  charter  restrictions,'  8. 

nuuried  women,  bv  deed  or  wiU,  9. 

married  women,  of  personal  property,  10. 
•  married  women,  of  saving  10. 

married  women,  of  annuity  or  inoome  of  voal  es- 
tate, 10. 

infants,  11. 

lunatics,  12. 

bankrupts  and  aliens,  13. 
Statute  of  fraud*,  what  writing  is  required  Vy,  33. 

trusts  may  be  proved  by  writing,  33. 

beneficial  interest  not  conveyed  by  parol,  33. 

same  form  as  deeds  sometimes  require,  33. 

does  not  affect  proof  of  fraud,  102. 

no  bar  to  trust  arising  from  acts  of  parties,  102. 

writings  varied  by  evidence,  1(>2. 

grantor's  lien  not  affected  by,  110. 

Sen  unrecorded,  110. 
Surrender,  of  legal  title  by  trustee  presumed,  130. 

presumed  from  lapse  of  time,  130. 

presumptions  in  favor  of  whom,  130. 

where  no  presumption  exists,  130. 
Taxes,  paid  by  trustee,  127. 

paid  by  eo^uit%ble  life  tenant,  205. 
Tenant  for  life,  retains  possession,  if  necessary,  199. 

when  cestui  que  trust  will  take  possession,  199. 

security  may  be  required  from  one  in  possession,  199. 

entitled  to  possession  when,  199. 

trustee  liable  for  waste,  199. 

repairs  by,  199. 

in  possession  without  security,  199. 

trustee  should  have  inventory  of  property,  199. 

rights  of,  in  chattels,  limited,  199. 

trustee  recovering  possession,  199. 

a  trustej  for  tliose  in  remainder,  199. 

not  liable  for  tools  and  implements  worn  out,  202. 
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mast  pay  current  expenses,  203. 

division  with  remaiader-man,  205i» 
Tennination  of  trusts,  by  lapse  of  ttmey  or  fulfill* 
ment,  343. 

by  decree  of  conrt,  343. 

by  death  of  beneficiary,  343^ 

by  happening  of  certain  events,  343. 

not  by  neglect  in  management,  343. 

release  to  assignee  for  creditors,  344ii 

parchase  of  trust  estate,  344. 
Trusts,  origin  of,  1. 

definition  of,  1. 

parties  to,  2. 

classification  of,  3. 

8imj)le  or  passive,  3. 

spNBcial  or  active,  3. 

mixed  trust  and  power,  3b 

lawful  and  un!a\^ul,  4. 

private  or  public,  4. 

charitable,  4. 

executed  or  executory,  4. 

for  valuable  consideration,  4 

voluntary,  4. 

express,  5. 

implied,  5. 

resulting,  5. 

constructive,  5. 

will  take  effect  when,  25. 

for  the  heirs  of  a  person,  valid  fnv  cldldren,  25. 

may  exist  in  what  property,  26. 

how  vitiated.  73. 

sometimes  implied  in  will,  118. 

word  "as"  unnecessary,  118. 

intention  may  determine  size  of,  118. 

indeed,  or  in  will,  119. 

if  active,  trustee  holds  legal  tftle,  119. 

whether  liable  to  be  taken  on  execution,  162. 

whether  liable  to  trustee  process,  162. 

execution  and  revocation  of,  258. 
Trust  funds,  may  be  ordered  into  court,  315. 

such  an  order  peremptory,  315. 
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misconduct  of  tmstee,  316. 

trastee  in  debt  to  trust,  315. 

proceeding  for,  nature  of  answer,  315. 

lulure  to  comply  with  order  of  court,  315. 

followed  into  hands  of  purchaser,  316. 

liability  of  purchaser,  316. 

statute  of  limitations,  316,  3l7. 

taken  subject  to  equities,  316. 

a  borrower  of,  316. 

purchaser  without  notice,  316. 

notice  of  equities,  316* 

followed  so  long  as  identified,  317. 

parol  evidence  of,  31 7« 

or  property  purchased,  317. 

position  of  beneficiary,  317. 

not  followed  into  receiver's  hands,  317« 
Xmstee,  who  may  be,  in  general,  14 

the  sovereign,  15. 

the  United  States  or  anv  State^  15i 

corporations,  in  England,  16. 

corporations,  in  America,  16. 

cities  and  towns,  16. 

savings-banks,  16. 

overseers  of  the  poor,  16. 

county  supervisors,  16. 

road  commissioners,  16. 

trustees  of  school  fund,  16. 

unincorporated  associations,  17* 

single  and  married  women,  18^ 

husband  and  wife,  19. 

executors  and  guardians,  19. 

infants,  20. 

aliens,  21. 

an  alien  enemy,  21. 

lunatics,  22. 

drunkard,  22. 

bankrupts  and  insolvents,  23. 

cestuis  que  trust  and  relatives,  objectionable,  2ii 

mixing  personal  and  trust  funds,  69. 

cannot  receive  gift  from  cestui  que  trust,  88. 

cannot  purchase  at  trust  sale,  88. 
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ce8^»  91M  ^riM^  can  make  pnrohase  good,  88. 

pforchaise  by  agent  same  as  by  trostee,  88. 

co-trustee  cannot  convey  to  another,  88. 

sale  voided,  whether  trustee  gain  or  not»  88 

grantee  as,  108. 

ex  maUficio,  116. 

title  of  trust  effective,  115. 

agent  answerable  to  injured  party,  115. 

administrator  exceedinghis  authority,  115. 

wrongfully  with  an  estate,  115. 

power  of,  over  trust,  148. 

effect  of  conveyance  for  creditors,  147« 

power  affected  by  statute,  147. 

number  of,  148. 

substitution  of,  148. 

courts  will  exercise  care  as  to,  148. 

new  ones  appointing  successors,  148. 

can  receive  no  advantage  from  trust,  156 

can  receive  no  additiomd  compensation  for  anything, 

156. 
cannot  set  up  claim  against  cestui  que  tmu^  156, 
must  assume  trust  is  valid,  156. 
no  benefit  from  death  of  cestui  que  trusty  156. 
treat  debt  against  self  like  any  other,  183. 
may  make  repairs,  210. 
risk  of  acting  without  sanction  of  conrt,  210. 
effect  of  notice  to  cestui  que  trusty  210. 
discretionary  powers  of,  210. 
exercising  best  judgment,  210. 
protection  of  trust  property  by,  211. 
of  life  tenant,  211. 
selling  of  timber  by,  211. 
to  be  identified,  if  has  advanced  money,  211. 
may  lease  lands,  211. 

may  insure  property  for  cestui  que  trustp  211. 
compromised  by,  212. 
discharge  of  lien,  212. 
compromise  by  statute,  212. 
del^ation  of  authority  by,  216. 
not  uable  for  losses  when,  339. 
losses  by  investments,  33d. 
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tnutfimdsstoleii,  3d9. 

proper  care  in  depositing  fnnds,  339L 

reflponsible,  though  tmst  terminated,  344  . 

may  demand  receipts,  344. 

may  require  decree  of  court,  344. 

discharge  or  release,  344. 
Uses,  statute  of,  may  vest  property  in  ceskd  ifue  trusty 
120, 

destroy  estate  of  trustee,  120. 

to  what  extent  in  force,  121. 

coDstruction  of,  122. 

use  not  executed,  122. 

not  executing  the  trust,  123. 

intention  of  settlor  as  to  execution,  123. 

power  or  estate  in  trustee,  123. 

where  there  are  several  trusts,  123. 

trust  to  the  use  of  trustees,  1^. 
Voluntary  conveyance,  not  favored,  80. 

fraudulent  or  iLegal  purpose,  80. 
Voluntary  settlements,  settlor  may  make  himself  a 
trustee,  43. 

cesttU  que  trust  enforcing  title  under,  43. 

if  incomplete,  not  enforced,  43. 

if  incomplete,  enforced,  though  unknown  to  cestui  que 
trust,  43. 

not  executed  if  there  is  accident,  fraud  or  mistake^  43. 

how  to  determine  if  perfectly  created,  43. 
Volunteer,  no  presumption  of  trust  for  grantor,  80. 
Wills,  how  executed,  3d. 

statute  of  wills,  30. 

trusts,  how  created  by,  40. 

trust  in,  how  established,  40. 

precatory  words  in,  40. 

no  trustee  named  in,  court  appoints,  40« 

sufficient  declaration  of  trust  in,  40. 

insufficient  declaration  of  trust  in,  4L 

not  subject  to  samd  rules  as  deeds,  80. 

whether  trust  property  may  be  conveyed  by,  147> 
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